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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

ANTHONY TORIN SERRANO,
Petitioner,
V. Case No. 8:15-cv-945-T-36CPT

SECRETARY, DEPARTMENT
OF CORRECTIONS,

Respondent.

ORDER
Petitioner Anthony Torin Serrano, a Florida prisoner, filprbesepetition for writ of habeas
corpus under 28 U.S.C. § 2254 (Dkt. 1) and supporting memorandum (Dkt. 3), challenging his
Hillsborough County convictions. In the responskt(l22), Respondent agrees that the petition is
timely. Serrano filed a reply. (Dkt. 16). Upon review, the petition will be DENIED.
Procedural History
Serrano was convicted after a jury trial of ooertt of felon in possession of a firearm. (Dkt.
14, Ex. 1, Vol. |, p. 60). The state cosentenced him to 15 years in prisotd.,(p. 75). The state
appellate counper curiamaffirmed the conviction and sentend®kt. 14, Ex. 5). The state court
denied Serrano’s motion and amended motiongdstconviction relief filed under Florida Rule of
Criminal Procedure 3.850. (Dkt. 14, EQs9, 12, 13). The state appellate cpertcuriamaffirmed
the denial of relief. (Dkt. 14, Ex. 17).
Standard Of Review

The Antiterrorism and Effective Death Penalty Act (“AEDPA”) governs this proceeSee).
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Penryv. Johnsol, 532 U.S 782 79z (2001) Habea relief car only be grantetif a petitione isin
custody “in violation of the Constitution or laws @dties of the United States.” 28 U.S.C. 8 2254(a).
Sectior2254(d provide: thai federa habea reliet canno be grantecon a claim adjudicate onthe
merits in state court unless the state court’s adjudication:
(1) resulted in a decision that was contrary to, or involved an unreasonable
applicatior of, clearly establishe Federe law, as determine by the Suprem Court

of the United States; or

(2)resultelin adecison that was based on an unreasamdbtermination of the facts
in light of the evidence presented in the State court proceeding.

A decisioris “contrary to” clearly establishe federa law “if the state cour arrivesata conclusion
oppositcto thaireache by [the Supreme Couri on a questiol of law or if the state cour decide a

case differently than [the Supreme] Court has on a set of materially indistinguishabl&\fdicasis

v. Taylor,529 U.S. 362, 412-13 (2000). A decision is‘anreasonable application” of clearly
established federal law “if the state court itifees the correct governing legal principle fr(the
Supreme] Court’s decisions but unreasonably applies that principle to the facts of the prisoner’s case.”
Id. at 413.

The AEDPA was meant “to prevent federal habesatsials’ and to ensure that state-court
convictions are given effect to the extent possible under I&ell v. Cone 535 U.S. 685, 693
(2002). Accordingly, “[tlhe focus. . . is on whetltee state court’s application of clearly established
federal law is objectively unreasonable, andan unreasonable application is different from an
incorrect one.”ld. at 694.See alsdlarrington v. Richter562 U.S. 86, 103 (2011) (“As a condition
for obtaining habeas corpus from a federal c@ustate prisoner must show that the state court’s

ruling on the claim being presented in federal coat so lacking in justification that there was an

error well understood and comprehended in existing law beyond any possibility for fairminded

Page 2 of 19



disagreement.”).

The stateappellat.courtaffirmecthe denia of postconvictioirelief in aper curian decision.
Thisdecisiorwarrant:deferenc unde §2254(d)(1 becaus “the summar natureof a state court’s
decision does not lessen the deference that it is Wreght v. Moore278 F.3d 1245, 1254 (11th
Cir. 2002).See also Richteg62 U.S. at 99 (“When a federal claim has been presented to a state
court and the state court has demed@f, it may be presumed that the state court adjudicated the claim
on the merits in the absence of any indicationatestaw procedural principles to the contrary.”).
When a state appellate court issues a silemhadfice, “the federal court should ‘look through’ the
unexplained decision to the last related statetaraision that does provide a relevant rationale”
and “presume that the unexplained dexi adopted the same reasoningyitsonv. Sellersl38 S.Ct.
1188, 1192 (2018).

I neffective Assistance Of Counsel

Serran: allege: ineffective assistanc of trial counse His claims are analyzed under
Strickland v. Washingt(, 466 U.S. 668 (1984). Serrano must dastrate that his counsel performed
deficientlyin that“counsel’srepresentatic fell below ar objective standar of reasonablenes: Id.
al687-88 However, “counsel is strongly presumeth&ve rendered adequate assistance and made
all significan decision in the exercis: of reasonable professional judgmenid. at 690.
Additionally, “a couri decidin¢ ar actua ineffectiveness claim must judge the reasonableness of
counsel:challenge conduc onthe facts of the particula case viewec as of the time of counsel’s
conduct.”ld.

Serrano must also show that he sufferegljglice by demonstrating “a reasonable probability
that butfor counsel’:unprofessionierrors the resul of the proceedin would have beer different.

A reasonabl probability is a probability sufficieni to underminiconfidenciin the outcome. 1d. at
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694 Obtaining relief on a claim of ineffective assistance of counsel is difficult because federal
habea review is “doubly” deferntial to counsel’'s performanand the state court’s decision.
Richtel, 562 U.S. at 105.
Discussion

Ground One

The State alleged that Serrano sold three firearms to an undercover detective, Mark
Gilbertson. Serrano argues that counsel was ineféexctifailing to inform the jury that his brother,
Devon Serrano (“Devon”), confessed to having sadditiearms to Detective Gilbertson. The state
court denied this claim after an evidentiary hearing:

In his initial and amended motions, Defendalletges ineffective assistance of counsel
due to trial counsel’s failure to interview, investigate, and call witness Devon
Serrano, the Defendant’s brother, at trithe Court previously denied Claim One of

the Initial and Amended Motions finding “cowhsontacted, investigated, interviewed
Defendant’s brother Devon Serrano and mead#ategic decision to not call Devon

to testify at trial, and thus Defendant’aich that counsel failed to contact, investigate,
interview and call Devon to testify is consluely refuted from the record” and that
“counsel’s decision to not call Devon to testify was reasonable trial strategy that the
Defendant consented to.”

In his Second Amended Motion, Defendant added one paragraph to Claim One
alleging the jury should have been additgat Devon Serrano gave a full confession,
under oath, at a deposition before Defendant’s counsel and the Assistant State
Attorney. Defendant alleges counsel’s failure to present the confession to the jury was
ineffective.

Atthe evidentiary hearing, Defendartti®ther Devon Serrano (hereinafter “Devon”)
testified that he provided a statement to law enforcement in which he admitted to
selling guns to “Mark” (referring to Detective Mark Gilbertson) around the time
period Defendant was arrested and char@eon testified he does not recall where

he gave the statement but that he remestjging a statement that as far as he knew,
his brother was not involved in the salaaj firearms. Devon testified that he does
not remember any of the dates that Hd 8w guns but that selling guns was what he
did at that time period. Devon testified lvaittin’t remember the dates because [there]
were so many transactions of selling gand that he was on drugs during the time
period. Defendant submitted no other evidence of Devon'’s alleged confession.
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A review of the record reflects Devon possibly testifying at trial and admitting to
committing the offenses Defendant was charged with was specifically discussed on the
record by trial counsel, Defendant, the prosecutor, and the court. The record reflects
trial counsel chose not to call Devon asimess at trial citing strategic reasons and
Defendant consented to this strategic decision.

As stated in this Court’'s September 26, 2013 Order, the record demonstrates that

“counsel contacted, investigated, interviewed Defendant’s brother Devon Serrano and

made a strategic decision to not call Devon to testify at trial.” After considering

Devon’s evidentiary hearing testimony and theord, the Court is uncertain of the

existence and substance of Devon’s alleged confession. However, the Court finds

given counsel’s strategic decision to not call Devon as a defense withess which

Defendant consented to, there was no legal venue for counsel to have admitted

Devon’s alleged confession at trial. The Court again denies Claim One for the same

reasons as stated in the Court’'s September 26, 2013 Order.
(Dkt. 14, Ex. 13, pp. 318-20) (court’s record citations omitted).

Serrano does not show that the state court unreasonably éppietdandin finding that
counsel made a reasonable strategic decisiam @atl Devon. Counsel’s decision was a matter of
trial strategy. “Which witnesses,ahy, to call, and when to call them, is the epitome of a strategic
decision, and it is one that weélgeldom, if ever, second guesdVaters v. Thomag6 F.3d 1506,
1512 (11th Cir. 1995)See also Blanco v. SingletaB43 F.2d 1477, 1495 (11th Cir. 1991) (“The
decision as to which witnessesdall is an aspect of trial tactics that is normally entrusted to
counsel.”). A tactical decision amounts to fieetive assistance “only if it was ‘so patently
unreasonable that no competent attorney would have chos&inglé v. Sec’y, Dep’t of Corr480
F.3d 1092, 1099 (11th Cir. 2007) (quotidAdams v. Wainwrigh709 F.2d 1443, 1445 (11th Cir.
1983)).

The reasonableness of counsel’'s decisisopgported by the evidentiary hearing testimony

discussed in the state court’s order. In thettrieony, Devon did not confess to the firearms sale that

led to Serrano’s conviction. Devon testified at theentiary hearing that he sold guns to Detective
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Gilbertson, but that he did not remember angsléhat he did sgDkt. 14, Ex. 13, pp. 360, 362-63).

Accordingly, the vague and indefinite nature of Devon’s evidentiary hearing testimony supports the

reasonableness of counsel’s tactical decision realttiim at trial. Furthermore, the record shows

that Serrano did not contest the decision noatdDevon and recognized its strategic natufe.the

extent Serrano argues that counsel should have introduced the alleged confession despite the decision

not to call Devon, deference is owed to the state court’s determination that no other means were

available to introduce Devon’s alleged confessidiine state court's determination rests on an

application of Florida evidentiary lavAlthougt Serrano’ ineffective assistanc of counse claim

is a federal constitutional claim, when “the validiti/the claim that [counsel] failed to assert is

clearly a questioi of statelaw, . . . [a federa court]) mus defel to the state’s constructioi of its own

law.” Will v. Sec’y, Dep’t of Cor, 278 Fed. App’x 902, 908 (11th Cir. 2008) (quotAlvord v.

Wainwrigh, 725F.2¢1282 1291 (11tk Cir. 1984)). Accordingly, Serrano fails to show that the trial

court unreasonably appli&tricklandor unreasonably determined the facts in denying his claim.
Serrano also raises a federal due process ddlieging that “the jury’s failure to consider

Devon Serrano’s confession” amounted to fundamentat. (Dkt. 3, p. 5). Serrano was required

! Detective Gilbertson testified at trial that Devon duld a firearm the day after Serrano sold him firearms.
(Dkt. 14, Ex. 1, Vol. lll, p. 321).

2 The trial court asked Serrano about the decision not to call Devon:

THE COURT: Also, Mr. Serrang,ou understand that your brottenot going to be taking the
stand?

MR. SERRANO: Another straggcal decision, yes, ma’am.
THE COURT: And are you in agreement with that decision?

MR. SERRANO: | mean, they - - they’'ve pointed out what the advantages are and they sound
good to me. They're the professionals on that.

(Dkt. 14, Ex. 1, Vol. IlI, p.319).
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to exhaust this claim by presenting it in state cobee28 U.S.C. § 2245(b)(1)(A). In his reply, he
appears to acknowledge that he failed to satsfexhaustion requirement because he did not bring
the claim on direct appeal orhirs postconviction motions. (DKt4, Exs. 3, 8, 9). As Serrano cannot
return to state court to file an untimely appeal or postconviction matee¥-la. R. App. P.
9.140(b)(3), Fla. R. Crim. P. 3.850(b)etblaim is procedurally defaulte&ee Smith v. Jonezb6
F.3d 1135, 1138 (11th Cir. 2001) (“If the petitioner faaked to exhaust state remedies that are no
longer available, that failure is a procedural default which will bar federal habeas relief, unless either
the cause and prejudice or the fundamental miscarriage of justice exception is established.”).
Serrano argues that he overcomes the ddfaoligh the cause and prejudice exception. In
support, he citellartinez v. Ryajb66 U.S. 1 (2012). Biartinezonly concerns defaulted claims
of ineffective assistance of trial couns&8ee idat 16 (stating thd¥artinezs holding “does not
extend to attorney errors in any proceeding beyond the first occasion the State allows a prisoner to
raisea claim of ineffective assistance at trial.” (emphasis added)). AccordingMartinezdoes
not apply to Serrano’s defaulted due process claim. Serrano also alleges that he is actually innocent.
To the extent he intends to argue that the fometdal miscarriage of justice exception applies,
however, his argument must fiA fundamental miscarriage of juséi occurs in an extraordinary case
where a constitutione violation has probablh resultecin the convictior of someon whais actually
innocent Schlugv. Delg, 512 U.S 298 327 (1995). To show his aciliinnocence, Serrano must
present “new reliable evidence—whether it be e)atoly scientific evidengérustworthy eyewitness
accounts, or critical physical evidenceaittvas not presented at triald. at 324. Actual innocence
“means factual innocence, not mere legal insufficienBpdsley v. United Statgs?3 U.S. 614, 623
(1998). But Serrano has not identified any new reliable evidence showing that he is factually
innocent of the crime of felon possession of a firearm. Therefore, Serrano has not overcome the

Page 7 of 19



procedural default of his substantive due pssadaim. Serrano is not entitled to relief on Ground
One.
Ground Two

Serrano contends that trial counsel was ineffective in failing to investigate Detective Kara
Vance’s role in the undercover operation. Detecd#iaace testified that she was part of Detective
Gilbertson’s backup. (Dkt. 14, Ex. 1, Vol. l11,229). During the operation, backup lost contact with
Detective Gilbertson.Iq., p. 230). Detective Vance testified that she drove by in an unmarked car
to verify Detective Gilbertson’s location and ensure his safdt}). (She testified that she saw
Detective Gilbertson and Serrano standing near a car in a driveldaypp( 232-33).

Serrano claims that Detective Vance has arrested him in the past and is biased against him.
Serrano alleges that he had “a valid concerrb#tctive Kara Vance was a ‘trumped up’ witness”
because of her alleged bias and because she wadisclosed as a witnesstil 14 months after the
offense. (Dkt. 1, p. 7). He alleges that an invesitogn by counsel into the “paper trail” regarding her
duties on the day of the offense may have revehbtdshe had no involvement in the mattéd.) (
Additionally, Detective Vance testified that stwuld identify Serrano because she had previously
spent 10 hours with him on five different occasidiixt. 14, Ex. 1, Vol. I, pp. 233-34). But Serrano
claims that a proper investigation would have shown that her testimony about the amount of time they
had spent together was false. The state court denied this claim:

Defendant alleges ineffective assistance of counsel due to trial counsel’s failure to

properly investigate Detective VanceDefendant alleges counsel should have

investigated Vance because Detective Gilbertson testified under oath he was the only

law enforcement officer present at the time of the offense, and Defendant maintained

it was a case of mistaken identity. Defendant alleges his counsel should have at a

minimum investigated Vance’s work schegloh the day of the offense. Defendant

alleges he was prejudiced because had counsel investigated Vance and discovered she

was not working on the day of the offense or not assigned as a back-up, counsel could

have impeached her testimony and thegensasonable probability the jury would
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have found Defendant not guilty.

Atthe evidentiary hearing Defendant’sgercounsel Richard Strickland (hereinafter
“trial counsel”) testified that he sat s chair during Defendant’s trial, [and] that
Charity Braddock was first chair. Trial counsel explained he reviewed the Public
Defender’s Office file on Defendant’s case prior to testifying at the hearing. Trial
counsel explained he was responsiblecfoss examining Detective Vance during
trial. Trial counsel explained Braddock briefed him on the case and he reviewed
police reports and motions in limine priorderving as second chair. Trial counsel
explained Braddock took Vance’s deposition, but that the deposition was not
transcribed. Trial counsel explained prior to questioning Vance he reviewed both
Braddock’s handwritten notes from thepdsition and a typewritten list of questions
she prepared to ask Detective Vance at trial.

Trial counsel testified he was not involvedhe investigations prior to trial including

into Vance. Trial counsel testified in messiew of the Public Defenders Office’s file

of Defendant’s case that he did not fiamay investigative requests or notes from
Braddock requesting records such as time sheets and work schedules from Vance.
Trial counsel explained the file did refleaformation of the prior contacts between
Defendant and Vance. Trial counsetifigsd that in Vance’s deposition, Braddock
asked her if she was working the day of the offense and the nature [of] her
participation in the caseSpecifically, trial counsel testified that Braddock’s notes
reflect she asked Vance “What time did wheck into the office, did you respond to

any calls that day” and that Vance responded, as she did at trial, that

“she was to be part of the cov@rback up for Detective Gilbertson
and that he gave a briefing, in whifive to seven other deputies from
the Hillsborough County Sheriff's Offe attended, to get the facts on
how this thing was going to go downtbat they could provide cover
for the transaction.”

Trial counsel clarified that the deposition notes reflect Vance served as back up and
was not present during the hand to hand transaction between Defendant and Detective
Gilbertson.

When asked if the fact that Vance was not listed as a witness until almost a year after
arraignment would have assisted him in cross examining Vance, trial counsel testified
“not necessarily” because Detective Varseeved only as a backup role which was

not unusual in undercover operations. Omssrexamination, trial counsel further
explained that in his experience as a deéeattorney when dealing with undercover
operations it is not unusual for other lavi@@nement officers to be involved and not
listed as witnesses or not even known by the undercover officer. Trial counsel
explained he has personally never felt tieed to verify whether an officer was
working through a work log, explaining he doesn’t see “any reason to question it”
when the officer is testifying to facts consistent with what occurred.
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The Court finds Richard Strickland’sstemony to be credible. The Court notes
counsel is only required to conduct a reasonable investig&ee-reeman v. State,
858 So2d 319, 325 (Fla. 2003). Trial counsel’s testimony at the evidentiary hearing
established that first chair counsel deposed Detective Vance prior to trial and
specifically questioned her about whethes slorked the day of the offense and her
involvement in the case. The Court fildisfendant cannot demonstrate counsel was
defective given counsel’'s reasonable itigagion of Detective Vance by deposing her
prior to trial, questioning her about her inveinent in the case, and Detective Vance’s
consistent deposition and trial testimony ttag was working and served as back up

to Detective Gilbertson in the undercover operation.

The Court further finds Defendant cannot demonstrate he was prejudiced sufficient to
undermine confidence in the outcome gilatective Gilbertson’s identification of

the Defendant, Gilbertson’s testimony concerning the transaction on June 5, 2008, the
audio recording of the transaction played at trial, and the stipulations admitted at trial.
Specifically, Gilbertson testified he conded an undercover investigation leading
him to meet with Defendant at Defendant’s residence on June 5, 2008. Gilbertson
testified he met with Defendant in the backyard, Defendant went into a shed in the
backyard, retrieved firearms, showeitb@rtson the firearms, Gilbertson purchased
the firearms, Defendant carried the fireatoGilbertson’s car, and Defendant loaded

the firearms into Gilbertsoa'car. Gilbertson described the firearms and identified the
firearms from photographs which were adndité trial. Gilbertson testified he saw

the firearms from the photos in Defentla hands on June 5, 2008. Gilbertson
identified Defendant in court as the person possessing and selling the firearms on June
5, 2008. Gilbertson testified audio of the transaction between himself and Defendant
was recorded with a digital recording device, that the recording device was
functioning correctly on June 5, 2008, tlhe recording is a fair and accurate
depiction of the events on June 5, 2008 iaentified the voices on audio recording.
The audio recording was admitted at triadlgolayed in court. Two stipulations were
read at trial, the first stipulated tHaefendant is a convicteelon and the second
stipulated that the firearms seized ia tase were operable, functioning, firearms on
the date of the offense.

After reviewing Defendant’s Motions, tis¢ate’s Response, testimony and evidence
presented at the evidentiary hearing, the parties written arguments, the court file, and
the record, the Court finds Defendant carderhonstrate he was prejudiced sufficient

to establish the outcome of the trial would have been different had counsel investigated
Detective Vance’s work schedule priorttal and possibly impeached her at trial,
given the overwhelming evidence in this case against the Defendant to establish the
charge [of] felon in possession of a firearm. For the foregoing reasons, the Court finds
no relief is warranted on claim three.

(Dkt. 14, Ex. 13, pp. 320-23) (court’s record citation omitted).
The court’s determination that Strickland’stite®ny was credible is a factual finding that is
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presumed correct. Serrano has not rebutted @seipption of correctness by clear and convincing
evidenceSee Rolling v. Croshy38 F.3d 1296, 1301 (11th Cir. 2006}t factual findings of the

state court, including the credibility findings, are pireged to be correct unless [the petitioner] rebuts

the presumption by clear and convincingdewnce.” (citing 28 U.S.C. § 2254(e)(1)Pee also Rice

v. Colling 546 U.S. 333, 341-42 (2006) (“Reasonable minds reviewing the record might disagree
about the [witness’s] credibility, but on habeas eevthat does not suffice to supersede the trial
court’s credibility determination”Baldwin v. Johnsqgri52 F.3d 1304, 1316 (11th Cir. 1998) (“We
must accept the state court’s credibility determination and thus credit [the attorney’s] testimony over
the petitioner’s.”)Devier v. Zant3 F.3d 1445, 1456 (11th Cir. 1993) (“Findings by the state court
concerning historical facts and assessments of witness credibility are . . . entitled to the same
presumption accorded findings of fact under 28 U.S.C. § 2254(d).”).

The testimony that the court found crediblegef$ that counsel did inquire about Detective
Vance’s assignment on the day of the offer{§t. 14, Ex. 13, pp. 340, 345Additionally, in the
absence of any evidence that Detective Vance was fact assigned to work in a backup role in this
matter, Serrano cannot show that additional investigation would have revealed any information
relevant to Detective Vance’s credibility. Stiekd’s testimony supports the conclusion that counsel
made a reasonable investigation into Detective Vance’s work history and made a reasonable decision
not to extend the investigatioree Strickland466 U.S. at 691 (“[Clounsel has a duty to make
reasonable investigations or to make a reasenddtision that makes particular investigations
unnecessary. In any ineffectiveness case, a particular decision not to investigate must be directly
assessed for reasonableness in all the ciraunoss, applying a heavy measure of deference to
counsel’s judgments.”).

Additionally, as the state court found, Serrano failkshow prejudice as a result of counsel’s
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performance. To establish the offense of felon in possession of a firearm, the State had to prove
beyond areasonable doubt that 1) Serrano had baeitted of a felony, an)) after the conviction,
Serrano knowingly had in his care, custody, possessicontrol a firearm. (Dkt. 14, Ex. 1, Vol. lI,
p. 347). Inlight of the evidence of guilt, as setindhe state court’s order, Serrano fails to show a
reasonable probability that the outcome of trial would have been different even asswumse) had
been able to contradict Vance’s testimony albeuntvork schedule or about the amount of time she
previously spent with Serrano. Serrano hasshotvn that the state court unreasonably applied
Stricklandor unreasonably determined the facts in degyis claim. He is not entitled to relief on
Ground Twc?
Ground Three

Serrano alleges that trial counsel was ineffectinth respect to Detectives Gilbertson and
Vance. First, Serrano alleges that counsel shmae brought out his history with Detective Vance
to attack her credibility with her alleged bias ahdvs that she “had a motive to prevaricate.” (Dkt.
3, p- 13). Second, Serrano claims ttmtnsel should have addressed an alleged inconsistency in the
detectives’ testimony. Specifically, Detective @iltson testified that when Detective Vance drove
by, he was at the threshold of the gate separttelgouse’s front and back yards and was returning
to the front yard. (Dkt. 14, Ex. 1, Vol. lipp. 222-23, 226). His earlier testimony indicated that
when he returned to the front yard, Serrano ek inside the house before coming out the front
door. (d., p. 207). But Detective Vance testified tiadten she drove by, she observed Detective

Gilbertson and Serrano standing in the driveway near alchrpfg. 232-33, 257). Third, Serrano

% In his memorandum, Petitioner allegesue process violation as a result of the state postconviction court’s
decision to allow Strickland to testify to lead counsedicck’s work on his case. A claim based on an alleged error
in state postconviction proceedings is not cognizable ondBugbeas review because it does not concern the validity
of the conviction.See Carroll v. Sec’y, DOG74 F.3d 1354, 1365 (11th Cir. 2009) (“This Court has repeatedly held
defects in state collateral proceedings do not provide a basis for habeas relief.”).
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claims that trial counsel failed to impeach &stive Gilbertson at trial with his inconsistent
deposition testimony. As addressed, Detective Gilbertson testified at trial that the backup team lost
contact with him, and that he observed Detedfi@ece drive by the location of the transactidd., (
pp. 222-23). But Serrano claims that, during his dépasDetective Gilbertson testified that he was
the only officer present, and never mentioned a backup team or the loss of contact.

The state court summarily denied Serrano’s claims of ineffective assistance:

In claim two, Defendant alleges ineffective assistance of counsel due to trial counsel’s
failure to impeach the State’s main wises, Detectives Mark Gilbertson and Kara
Vance, with their inconsistent statements and show([] their motive and bias against
Defendant. Defendant allegat his deposition Gilbertson testified he was the only
law enforcement officer present at the gaction with Defendant and that he did not
have a back-up team with or following himefendant alleges later Detective Vance
was added to the State wess list and Gilbertson testified at trial Vance was also
present at the time of the offense. Defendant alleges at trial Gilbertson testified he did
have a backup team, Vance was a partebtick-up team, he lost contact with the
back-up team during the transaction, andtieataw Vance drive past the scene as he
walked from the side of the residence to the front yard. Defendant alleges
Gilbertson’s earlier trial testimony was that Defendant was inside the residence as
Gilbertson walked from the side of the snce to the front yard, and thus Defendant
alleges when Vance drove by the residence she could not have seen Defendant because
based on Gilbertson’s testimony Defendant was inside the residence. Defendant
alleges Vance’s trial testimony was that as she drove past the residence she saw
Defendant at the front of Gilbertsonighicle. Defendant alleges Vance and
Gilbertson’s testimony are inconsistent and counsel should have effectively cross
examined and impeached both witnesses. Defendant alleges because of prior
encounters with Defendant Vance had motive and bias to offer prejudicial testimony
against Defendant. Defendant allegesdmunsel done a thorough cross examination
and impeachment of Gilbertson and Vance, bringing out their inconsistencies and bias,
there is a reasonable probability the jury would have returned a not guilty verdict.

The State in its Response argues first ttounsel did cross examine Detectives
Gilbertson and Vance as to the inconsisiEnm their trial testimony and further
argued the inconsistencies in her closirgument; and thus Defendant’s claim as to
lack of cross examination is conclusively refuted from the record and should be
denied. Asto Defendant’s claim that counsel did not show Detective Vance’s motive
and bias against the Defendant based on Vance’s prior encounters with the Defendant,
the State argues counsel filed and argued a motion in limine specifically related to
Vance’s prior encounters with the Defendemprevent Defendant’s prior record from
being discussed attrial. The State argne€ourt inquired of the Defendant directly

Page 13 of 19



regarding the prior encounters between Defendant and Detective Vance, in which
Defendant specifically informed the Court he disagreed with his counsel’s trial
strategy. Counsel informed the Court tthety were keeping the Defendant’s best
interest in mind to keep out any mentmfprior encounters with Detective Vance.

The State argues the record is clear tioainsel made a strategic decision to keep
references to prior encounters between Detective Vance and Defendant out of trial and
thus, counsel could not get into motive or bias.

The Court finds the State’s Response persuasive. A review of the trial transcript
reflects that Detective Gilbertson testified he was “at the threshold of the gate, walking
back to the front yard” when he saw Detective Vance drive by the house, while Vance
testified that she observed Gilbertsonttia driveway” when she drove by the house.
Counsel specifically questioned Vance as to this inconsistency in Gilbertson’s and
Vance’s testimony, asking if she was sund that the people “weren’t back by the
gate leading out of- away from the é&p’ as Gilbertson had testified. Vance
responded, “No, they were in the frontghtrary to Gilbertson’s testimony. Further,
counsel argued this inconsistency iitb@rtson and Vance’s testimony concerning
where Defendant and Gilbertson were located when Vance drove by the house in
closing argument. As sudhg Court finds Defendant’'sasin that counsel should have
cross examined Vance and Gilbertson concerning their inconsistent testimony is
refuted for the record.

As to the prior encounters between DatecVance and Defendant as Vance’s motive

and bias for testifying, the record reflectainsel filed and argued a motion in limine
specifically seeking to limine out “any mention of Defendant’s prior contact with
Detective Vance.” Counsel explainedtb@ Court that she sought to limine out
Defendant’s prior encounters with Vancelsat Defendant’s prior record would not

be brought up; the Court denied the motion. Defendant expressed to the court that he
disagreed with his counsel’s strategy regarding questioning Vance, in that he believed
his previous encounters with Vance should be discussed to show the jury Vance’s
motive and bias in her testimony. The Court inquired of the Defendant if he
understood why his counsel sought to keep out testimony concerning the prior
encounters with Vance and the Defenddated he understood but disagreed. The
Court asked if Defendant wanted countel'open the dooand speak about all
these...negative encounters” and whether Defendant understood that if his counsel
opened the door it would allow the State redirect to inquire further into the
encounters. Defendant stated he understood but still wanted the encounters to be
discussed for the jury to consider. T®eurt inquired of counsel as to Defendant’s
opinion on this strategy and counsel inforrtiezlcourt “we’re trying to keep his best
interests at the — at the forefront herespiiee what he wants.” Thus, the Court finds

the record demonstrates that counsel made a strategic decision to not question
Detective Vance on her prior encounters vidifendant so as to avoid prejudice to

the Defendant that would result from Defendaptior record being discussed at trial.

See Occhicone v. Sta#®8 So. 2d 1037, 1048 (Fla. 200gS]trategic decision do

not constitute ineffective assistance of counsel if alternative courses have been
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considered and rejected and counsel’'s decision was reasonable under the norms of

professional conduct.”see also Jackson v. Sta8¥5 So. 2d 485 (Fla. 2d DCA

2007)(noting “an evidentiary hearing is not required when it is obvious from the
record that a counsel’s decision was strategic.”).

After reviewing the Motion, the State’s Response, and the court file, the Court finds

counsel cross examine[d] Detectidance and Gilbertson concerning their

inconsistent testimony and thus Defendaridigm that counsel failed to cross examine

the detective is refuted from the record. The Court further finds the record establishes

counsel made a strategic decision to not cross examine Detective Vance on her prior

encounters with the Defendant. The Court finds counsel’s strategic decision to not
guestion Detective Vance concerning her prior encounters with the Defendant, and thus
prevent prejudice to the Defendant from hisprecord being discussed at trial to be

a reasonable trial strateg$ee Occhicon@68 So. 2d at 1048ackson975 So. 2d

at485. Forthe foregoing reasons, the Cinats no relief is warranted on claim two.

(Dkt. 14, Ex. 12, pp. 111-15) (court’s record citations omitted).

First, Serrano fails to show that counsel’stsiga choice to keep the details of his prior
history with Detective Vance fromehury was “patently unreasonableSee Dingle480 F.3d at
1099. As the state court noted, such a decismridvhave been made to avoid prejudicing Serrano.
Second, as the state court found, counsel addressadahnsistency in the detectives’ testimony about
Detective Gilbertson’s location. Counsel cross-examined the detectives about the location and, during
closing arguments, addressed the inconsistertbgintestimony. (Dkt. 14, Ex. 1, Vol. lll, pp. 226-
27, 257-58, 342). Accordingly, the record suppomsstiate court’s conclusion that counsel did not
perform deficiently.

Third, Serrano has not shown that the statetaunreasonably denied his claim that counsel
was ineffective in failing to cross-examine Belive Gilbertson with his allegedly inconsistent
deposition testimony. The state court identified #logsfsupporting this claim, but did not specifically

analyze the claim. The state court is presutnédve denied the claim on its merits, howeSee

Richter, 562 U.S. at 99. Serrano doesstmw that the denial involved an unreasonable application
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of Stricklandor an unreasonable determination of fa@errano has not demonstrated prejudice
resulting from counsel’s performance. In light of the State’s evidence of guilt, Serrano has not
demonstrated a reasonable probability that the outobtnal would have been different had the jury
learned of the alleged inconsistencies betwedediee Gilbertson’s deposition and trial testimonies.

Accordingly, Serrano is not entitled to relief on Ground Three.

Ground Four

Serrano claims that the prosecutor viola®glio v. United State105 U.S. 150 (1972), by
knowingly presenting Detective Vance'’s perjuretinesny. He claims that “[Detective] Vance’s role
in this case was fabricated to circumvent the petitioner’s potential to file a law suit for unlawful
arrest. The State prosecutor had knowledge ofubigeguge and failed to correctit.” (Dkt. 3, p. 15).
The state appellate court denied this claim without discussion on direct appeal.

To make out a valiGiglio claim, a petitioner “must establish that (1) the prosecutor

knowingly used perjured testimony or failecctorect what he subsequently learned

was false testimony; and (2) such use was material-i.e., that there is any reasonable

likelihood that the false testimony could have affected the judgment.”
Ferguson v. Sec’y, Dep’'t of Cors80 F.3d 1183, 1208 (11th Cir. 2009) (quotayis v. Terry
465 F.3d 1249, 1253 (11th Cir. 2006)). Serrano’srclaust fail because he has not alleged any
facts to show that Detective Vance’s testimony fase. Rather, his claim is based on speculation
arising out of his belief that Dective Vance has a personal “vettdéagainst him. (Dkt. 1, p. 11).

Further, even if her testimony was false, Serrano alleges no facts showing that the prosecutor knew

the testimony to be false. Accordingly, Serrano cannot establish that the prosecutor@iglaied

4 Even ifde novareview is appropriatesee Davis v. Sec’y, Dep't of CarB41 F.3d 1310, 1313 (11th Cir.
2003), Serrano’s claim fails fohe same reasons addressed.

Page 16 of 19



by knowingly presenting false testimony. Serrano does not show that the state appellate court’s
rejection of his claim involved an unreasonable applicatiorGiglio, or was based on an
unreasonable determination of fact. He is not entitled to relief on Ground Four.
Ground Five

Serrano contends that the trial court erred in failing to conduct an adequate hearing under
Nelson v. State274 So.2d 256 (Fla. 4th DCA 1973elsonestablishes guidelines for a state trial
court to address a criminal defendant’s claim that his trial counsel should be discharged due to
incompetence. Because federal habeas relief is only available when a prisoner is in custody in
violation of the Constitution, laws, or treatiestbe United States, state law questions are not
cognizable on federal habeas revie8ee Branan v. BootB61 F.2d 1507, 1508 (11th Cir. 1988)
(“[A] habeas petition grounded on issues of dtateprovides no basis for habeas reliefSge also
Wainwright v. Goode464 U.S. 78, 83 (1983) (“It is axiomatltat federal courts may intervene in
the state judicial process only to correct wronfs constitutional dimension.”). Accordingly,
Serrano’s argument that the state t@irt erred in not complying witdelsonis a non-cognizable
state law matter. That Serrano frames his arguto@tiege a federal due process violation does not
affect the claim’s cognizabilitySee Branan861 F.2d at 1508 (“This limitation on federal habeas
review is of equal force when a petition, which actually involves state law issues, is ‘couched in
terms of equal protection and due process.” (qudaiteford v. Estelle538 F.2d 1194, 1198 (5th
Cir. 1976))). Serrano cannot obtain relief on Ground Five.
Ground Six

Serrano alleges that he is entitled to relief due to the cumulative effect of counsel’sTheors.
state courr deniec this claim on the basis that all of Serrano’s ineffective assistance claims lacked
merit. (Dkt. 14, Ex. 13, p. 324). Because Serrano has failed to establish any specific instances of
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ineffective assistance, he cannot show entitlement to relief on his cumulative erroSee United
State< v. Barshoy, 732 F.2c 842 85z (11tF Cir. 1984 (“Without harmfu errors there car be no
cumulative effectcompellin¢creversal.”) The state court’s rejection of Serrano’s cumulative error
claimwasnotcontraryto or ar unreasonab applicatiot of clearly establishe federalaw, or based
on an unreasonable determination of fact. Serrano is not entitled to relief on Ground Six.

Any of Petitioner’s claims not specifically addresse in this Ordel have beer determine to
be without merit.

Accordingly, it is ordered that:

1. Serrano’s petition for writ of habeas corpus (Dkt. DENIED.

2. The Clerk is directed to enter judgment against Serrano and to close this case.

3. Serrano is not entitled to a certificate ppaalability (“COA”). A petitioner does not have
absolutientittemento appee adistricicourt’s denia of his habea petition 28 U.S.C. § 2253(c)(1).
A COA mus firstissue 1d. “A [COA] may issue ... only if th applicant has made a substantial
showing of the denial of a constitutional rigkld. at § 2253(c)(2). To make such a showing, Serrano
“musi demonstral tha reasonale jurists would find the district court's assessment of the
constitutional claims debatable or wronTennarcv. Dretke, 54z U.S 274 282z (2004 (quoting
Slact v. McDanie, 529 U.S. 473, 484 (2000)), or that “the issues presented were ‘adequate to
deserv encourageme to procee: further.” Miller-El v. Cockrel, 537 U.S 322 335-36 (2003)
(quotin¢ Barefoo v. Estelle, 463 U.S. 880, 893 n.4 (1983)). Serrano has not made this showing.

Because Serrano is not entitled to a COA, he is not entitled to én forma pauperi. .
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ORDERED in Tampa, Florida, on July 30, 2018.

Charlene Edwards Honeywell ]

United States District Judge

Copies to
Anthony Torin Serrano

Counsel of Record
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