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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
CEDRICK SALTER,
Petitioner,

V. Case No. 8:15-cv-2001-T-36CPT

SECRETARY, DEPARTMENT
OF CORRECTIONS,

Respondent.
/

ORDER

Cedrick Salter, a Florida prisoner, timely flla petition for writ of habeas corpus under 28
U.S.C. § 2254 (Dkt. 1) challenging his Hillsborowgbunty conviction. Respondent filed a response
(Dkt. 8), and Salter filed a reply (Dkt. 11)Upon consideration, the petition will be DENIED.

Procedural History

Salter was convicted after a jury trial of oeint of first degree murder and sentenced to life
in prison. (Dkt. 10, Ex. 1f, pp. 107-08, 152). The state appellate peuduriamaffirmed the
conviction and sentence. (Dkt. 10, Ex).1€he state appellate court afsr curiamaffirmed the
denial of Salter’'s motion for postconviction relfééd under Florida Rule of Criminal Procedure
3.850. (Dkt. 10, Exs. 2a, 2f, 2j).

Facts’

Salter and Saquanda Simon, known as Mika, hacthwidren together. Shortly before 5:00

Y In his reply, Salter requests tithe Court reconsider the earlier denial of his mother, Denise Salter’s,
request to proceed as Salter’'s “next friendsedDkt. 7, pp. 1-2). The Court declines to reconsider this decision.

2 The factual summary is based on tha transcript and appellate briefs.
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p.m. on September 8, 2009, Salter sent a text messkika asking her whether they were “gonna
work being together.” Between 8:12 p.m. and 8:59 p.m., Salter sent Mika more text messages,
including several in which he threatened to kill her.

Salter then arrived at the Tampa home where Mika and her children lived with her mother,
Arleen Jackson, her brother, O.J. Bates,Jaakson’s boyfriend, Joseph Bianco. Salter and Mika
began angrily shouting at each other. Mika went into the master bathroom and closed the door. Salter
attempted to open the bathroom door, and said thhtdwas over and that manted to talk to Mika
outside. Jackson told Salter td get of the house. Mika exited the bathroom and walked into the
dining area. Bianco opened the frdobr and told Salter to leave@ico then walked back towards
the master bedroom. Salter and Mika continued to argue, and Jackson noticed that Mika had her hand
to her ear as if she was talkiog the phone. Jackson heard Salter ask who Mika was talking to. O.J.
Bates then saw Salter draw a gun from his right side and immediately “let off’ twd $hiben Mika
fell to the ground, Salter fled the house. Jacksdled 911 at approximately 9:13 p.m. Mika died
as a result of a gunshot wound to the head.

Salter turned himself in to police the next day. After waivindvianda’ rights, he gave a
recorded statement in which he denied thatriteMika had been arguing. Salter explained that he
carried the gun for protection because people ingighborhood had tried to rbbm, and that he sent
text messages to Mika to get her attention. He stated that Jackson was upset, and that he pulled the gun
outto give it to Jackson so that she would know he was not going to hurt Mika. Salter said that Joseph

Bianco and O.J. Bates attacked him whepuiéed the gun out, causing him to lurch forward and

3 Jackson’s back was turned when the gunshots were fired.
4 Miranda v. Arizona384 U.S. 436 (1966).

Page 2 of 29



accidentally fire the gun. He repeatedly denied any intent to kill Mika.
Standard Of Review

The Antiterrorism and Effective Death Penalty Act ("AEDPA”) governs this proceeSee).
Penryv. Johnsol, 532 U.S 782 79z (2001) Habea relief car only be grantetif a petitione isin
custody “in violation of the Constitution or laws or treaties of the United States.” 28 U.S.C. § 2254(a).
Sectior 2254(d provide: thai federa habea reliet canno be grante(on a claim adjudicate onthe
merits in state court unless the state court’s adjudication:

(1) resulter in a decisiot that was contrary to, or involved an unreasonable

applicatior of, clearly establishe Federe law, as determine by the Suprem Court

of the United States; or

(2)resultelin adecisiorthaiwas based on an unreasonalatermination of the facts
in light of the evidence presented in the State court proceeding.

A decisioris “contrary to” clearly establishe federalaw “if the state couri arrivesaia conclusion
oppositcto thaireache by [the Supreme Courion a questiol of law or if the state cour decide a
castdifferently than [the Supreme] Court has @etof materially inditinguishable factsWilliams

v. Taylor,529 U.S. 362, 412-13 (2000). A decision is“anreasonable application” of clearly
established federal law “if the state court itifees the correct governing legal principle fr(the
Supreme] Court’s decisions but unreasonably applieptimaiple to the facts of the prisoner’s case.”
Id. at 413.

The AEDPA was meant “to prevent federal habesatsials’ and to ensure that state-court
convictions are given effect to the extent possible under I&ell v. Cone 535 U.S. 685, 693
(2002). Accordingly, “[t]he focus. . . is on whethiee state court’s application of clearly established
federal law is objectively unreasonable, andan unreasonable application is different from an

incorrect one.”ld. at 694.See alsdiarrington v. Richter562 U.S. 86, 103 (2011) (“As a condition
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for obtaining habeas corpus from a federal court, a state prisoner must show that the state court’s
ruling on the claim being presented in federal cavaig so lacking in justification that there was an

error well understood and comprehended in existing law beyond any possibility for fairminded
disagreement.”).

The state appellate court affirmed thenial of postconviction relief inper curian decision.
Thisdecisiorwarrant:deferenc unde § 2254(d)(1 becaus “the summar natureof a state court’s
decision does not lessen the deference that it is Wreght v. Moore278 F.3d 1245, 1254 (11th
Cir. 2002).See also Richteg62 U.S. at 99 (“When a federal claim has been presented to a state
court and the state court has denied relief, it mgyydmumed that the state court adjudicated the claim
on the merits in the absence of any indicationatestaw procedural principles to the contrary.”).
When a state appellate court issues a silemhadfice, “the federal court should ‘look through’ the
unexplained decision to the last related statetaraision that does provide a relevant rationale”
and “presume that the unexplainetigion adopted the same reasoniMyilson v. Sellersl38 S.Ct.
1188, 1192 (2018).

I neffective Assistance Of Counsel

Salte claims ineffective assishce of trial counsel. His claims are analyzed uStrickland
v.Washingto, 46€U.S 66¢&(1984) Salter must demonstrate thé counsel performed deficiently
in thai“counsel’srepresentatic fell below ar objective standar of reasonablenes: 1d. al 687-88.
However “counse is strongly presume to have rendere adequate assistance and made all
significan decision in the exercisi of reasonabl professione judgrrent.” Id. at 690. “[A] court
decidin¢ ar actua ineffectivenes claim mus judge the reasonablene of counsel’: challenged
conduct on the facts of the particular case, viewed as of the time of counsel’s ccld.uct.”

Salte mus alscshowtharhe sufferecprejudice by demonstratin “a reasonabl probability
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that butfor counsel’:unprofessionierrors the resul of the proceedin would have beer different.
A reasonablprobabilityis a probability sufficien'to undermini confidenciin the outcome. Id. at
694 Obtaining relief on a claim of ineffectivessstance of counsel is difficult because federal
habea review is “doubly” deferential to counsel’s germance and the state court’'s decision.
Richtel, 562 U.S. at 105.
Discussion

Ground One

At trial, the State introduced text messages sent from Salter’s phone number to Mika’s cell
phone on the day she was killdthe State obtained these messdgeooking at Mika'’s cell phone.
The first message, sent at 4:58 p.m., statedy,"Heomna [sic] know if you seriously think we gonna
work being together and if you—". (Dkt. 10, Ex. Jm656). The other text messages, sent between
8:12 p.m. and 8:59 p.m., stated, “Can you answer me?”; “Okay. I'm fucked up right now, | helped you
get where you at in life. You ignoring me. I'm dngre trying to deal with these problems and you
turned your back now. Okay.”; “I have nothing to lose or live for as of right now so be carefully
[sic].”; “Threatening me will get you back into troublé"\We both dead. It don’t matter anymoré.”;
“I’'m gonna kill you no matter what when it's gonnapan.”; “You already got me involved with the
law.”; and “I'm gonna kill you no matter whathen it's gonna happen soon or lateid. (pp. 653-
56).

Salter denies sending any messages threaterkitidMka. He therefore alleges that someone

must have tampered with Mika’s cell phone. He notes that police did not recover Mika’s cell phone

® Based on this message’s content, it apptaat Mika might have sent it to Salter.

® It appears that the message “We both dead. It dotténsaymore” was sent to Mika twice. (Dkt. 10, Ex.
1m, pp. 654-55).
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from her family until 20 days after the shooting and contends that this delay shows “an opportunity to
and an inference of tampering.” (Dkt. 1, p. 8rcArdingly, he argues, trial counsel was ineffective

in failing to hire an expert to investigate the sguof the text messages. Salter claims that he was
prejudiced because “the expert would have indi@aad evidence of tampering and shown to the jury
that petitioner did not send the messages that tel&idling’ the victim, there would not have been

any evidence to show a premeditated intent to kild”, p. 9). The state court denied this claim after

an evidentiary hearing:

In ground one, Defendant alleges trial coungas ineffective for failing to hire an
expert to investigate the source of certaxt messages found on the victim’s phone.
Defendant alleges that the victim’s cell phone was produced twenty days after her
death. Defendant claims that he told thigl counsel that he did not send the text
messages found on the victim’'s phone. Defendant argues that trial counsel was
ineffective for failing to hire an expert to investigate whether the victim’s phone had
been tampered with after her death.

Defendant claims that he was appreheradettaken to the police department where

he confessed to the crime. He alleges that during the confession, he admitted to sending
threatening text messages to the victimriavter admitted that he sent text messages
saying he would kill himself or the victimbefendant next alleges that at the crime
scene, a cell phone battery was recovered but that the cell phone could not be located.
Defendant claims that twenty days after shooting, the victim’s mother located the

cell phone and handed it over to the police along with a charger and battery. Defendant
claims that the police obtained a warrant to download text messages on the phone, but
that neither the cell phone provider nor the police department had the equipment
necessary to download the text messages. Defendant claims that a detective took
pictures of the texts. The text messagere sent from a phone number belonging to
Defendant and contained language threatening the victim.

Defendant next alleges that he advised counsel that he did not send the
above-mentioned text messages and that he thought his phone had been tampered with.
Defendant claims that counsel did object when the phone was introduced into
evidence, and that the objection was dase an allegation that the cell phone had

been tampered with by officials, but allegbhat counsel did not investigate the issue

any further. Defendant alleges that trial counsel should have hired an expert to
investigate whether the phone had beewpered with after the shooting. Defendant
alleges that had trial counsel hired apet, the expert would have found evidence

of tampering which would have shown that he did not send the text messages.
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Defendant alleges that without the texisseges, the State would not have been able
to prove a premeditated intent to kill. Deflant alleges that had trial counsel hired an
expert, he would have been convicted of a lesser included offense.

At the evidentiary hearing, Gregory Hilt$t testified about his employment history
which included heading a private consulting firm, Forensic Development Services. He
testified that for a period of time he consulted with the Department of Justice with
regards to the development of a digital evidence program. Mr. Hill testified that “the
digital evidence program that the Depantnef Justice was initiating was to assist
lawyers and law enforcement in terms of understanding the nuances in the integration
of digital evidence, computers, cell phones, text messaging, things of that nature, into
a program where they could put out a tnagnprogram to particular individuals”. Mr.

Hill testified that to some degree, becaathis experience heading his consulting
firm, he became familiar with how textessaging works and how systems could be
tampered with. Gregory Hill further testified as follows:

STATE: Did you become aware ththere were some text messages
between Defendant and the victim that became at issue?

MR. HILL: Yes, we did.

STATE: All right. And what was the nature of these text messages if
you recall?

MR. HILL: There were a number of threatening text messages that
were sent from Mr. Salter’s cell phone to the victim’s cell phone
during the course leading up to, in fact, just moments before the actual
shooting.

STATE: Do you recall if the State of Florida had access to the
victim’s cell phone or at least those text messages?

MR. HILL: As I recall, it did, yes.

STATE: All right. And were thoseirned over to you as — to the best
of your recollection?

MR. HILL: As part of discovery, they were.
STATE: All right. What aboubDefendant’s phone? Do you know if
the State of Florida ever had ass¢o Defendant’s cell phone and/or

his text messages?

MR. HILL: As | recall, Mr. Salter indiated to us that he had lost his
cell phone somewhere during the course of time, and that it was later
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recovered a number of days after the event from the victim’s mother,
given to law enforcement, and thasessages were also given to us as
part of discovery.

STATE: Do you recall if when reviewing those messages, both for
trial and even perhaps for today’s hearing, if you found any
inconsistencies between the text messages going between the two
phones?

MR. HILL: No. Those were synched both the date time stamped on the
respective phones.

STATE: Were these text messages a concern for Mr. Salter in terms of
his defense?

MR. HILL: They were because they were very explicit in terms of
threatening both — both killing her and killing himself.

STATE: And are these — did you has@versations with Mr. Salter
about these text messages and leigihabout these text messages that
continued to escalate leading up the offense?

MR. HILL: We did. Mr. Littman [the first attorney assigned to the
case] had initially contacted Mr. Salter when that was represented to
—and contained in the case filatlthere was a certain text message
expressly threatening to kill the victim, that he did not send that
message. But the other messages that were sent were not disputed,
according to Mr. Littman’s notes, and the interview that Mr. Salter
gave to law enforcement, he adnittbat he sent those text messages,
without carving out that one messaggt, as threatening, but only to get

her attention because she did not apparently respond to his text
messages.

STATE: Was there anything you did upon speaking to both Defendant,
as well as reading Mr. Littman’s notes, regarding Defendant’s theory
on the text messages that you ditiétp decide whether or not there
may have been some tampering with these text messages?

MR. HILL: We did, actually. And, agjn, last week | was able to go
through the case file with Ms. Shaswed some of the electronic files
that were maintained. Mr. Littman had —the Public Defender’s Office,
as part of the process in ordethice an expert witness, you have to
request the authorization of fundmd that expenditure had been
authorized through — you know, lapped his name — but it was U.S.
Forensics. That was the nametlod company | Heeve in Pinellas
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County that Mr. Littman had initially requested funds from to be
secured for.

Prior to expending any of those funtisontacted Rick Green was his
name, | believe. | contacted Mr. Green at U.S. Forensics and had a
brief conversation with him, relyg on my knowledge of the digital
evidence and brief interaction with him, and whether that would be
capable from just the cell phones itséte told us that it would not be
capable. So we investigated that.

Also, Mr. Littman had sent an investigation request to the investigators
of the unit, and Investigator P@onio had contacted T-Mobile to see
whether such a process could be accomplished, and he was informed
that it would not be.

STATE: All right. And do you know if either Investigator Pomponio
or another investigator went out to meet with Defendant as well to
discuss this theory with him and the results of their work?

MR. HILL: Prior to my taking oven,don’t know whether they did. |
know that we — I know InvestigatBlomponio and myself did go speak
with him. Also, Investigator Griffin, who was later — replaced Mr.
Pomponio, went out and spoke to him about that as well.

STATE: Once you had conducted that portion of the investigation, did
you have a final discussion with f2adant regarding whether or not

it was a viable defense or theory of defense that there had been
tampering with these text messages?

MR. HILL: We did have a conversation about that. The ultimate
decision that was made was that there was no indication — there’s no
evidence of tampering, so there was no good faith basis to put that
forward, as well as impeachmenttbat evidence, if that were an
avenue that we approached.

STATE: Do yourecallif at any point in time prior to the case being set
for trial Ms. Shane litigated a motion in limine regarding the text
messages?

MR. HILL: We did litigate a motion on that.

STATE: And then at trial did you agn establish or assert a motion in

limine again with some additional @akw on the issue to the trial
judge, Judge Battles?
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MR. HILL: | believe we did, yes.

STATE: All right. And in each afhose situations was it your intent
and did you make an effort to have those text messages either redacted
or suppressed, or just excluded altogether from the trial?

MR. HILL: Yes, we tried exclude #m initially and then redact them,
particularly since the way the messages were conveyed to the —on the
evidence was photographs of the text messages, so they overlapped
and were redundant in a number of cases.

STATE: And were your efforts, either pretrial or during trial,
successful in terms of excluding any of those text messages?

MR. HILL: Only in terms of minimization of the redundancy.

After reviewing Defendant’s allegations, the testimony and evidence adduced at the
June 17, 2014, evidentiary hearing, the cdlet&nd the record, the Court finds the
testimony of trial counsel Gregory Hill to bezdible. The Court notes that there is a
strong presumption that trial counsel's performance was not ineffeGpe.
Strickland 466 U.S. at 690. A fair assessmenaibbrney performance requires that
“every effort be made to eliminate the disitog effects of hindsight, to reconstruct the
circumstances of counsel’s challenged conduct, and to evaluate the conduct from
counsel’s perspective at the timel” at 689. “[S]trategic decisions do not constitute
ineffective assistance of counsel if aliime courses have been considered and
rejected and counsel's decision was reasonable under the norms of professional
conduct.” Occhicone v. State768 So. 2d 1037, 1048 (Fla. 2000). Further, the
defendant carries the burden of overcoming the presumption that a decision might be
considered sound trial strate@trickland 466 U.S. at 689.

At the outset, the Court finds that to théest Defendant is alleging trial counsel was
ineffective for failing to investigate whether the text messages had been tampered with,
this claim has no merit. Trial counsel intigated the text messages himself using the
knowledge and experience he gained through his consulting company, he contacted and
discussed the tampering claim with U.S. Forensics and T-Mobile which both
determined that there was no tamperimgl, iavestigators with the Public Defender’s
Office also investigated the issue and migh Defendant in jail to inform him that

there was no evidence of tampering. As such, trial counsel cannot be deemed
ineffective for failing to investigate thergering claims as the record demonstrates
that trial counsel did investigate the tampering claims.

To the extent Defendant is alleging trialmsel was ineffective for failing to hire an
expert witness to investigate the textsseges and pursue a tampering defense, the
Court finds trial counsel was not ineffe@ivi he Court finds that trial counsel made

a strategic decision not to hire an expesipport a partial defise of tampering. The
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record demonstrates that based on the findings that there had been no signs of
tampering made by the investigators with the Public Defender’s Office, U.S.
Forensics, and T-Mobile, trial counsel made a strategic decision not to hire an expert
as there was no good-faith basis to pursiaegering defense. The Court finds that

this strategic decision was reasonable as the above-mentioned parties determined
there was no basis for tampering. Further, where counsel has a reasonable basis to
believe that pursuing certain lines of defe would be fruitless, counsel does not act
unreasonably in not pursuing theBee Beasley v. State8 So. 3d 473, 485 (Fla.
2009). Last, there was no evidence preseatéioe evidentiary hearing to establish

that the text messages had been tampeitbd Accordingly, no relief is warranted.

The Court must deny ground one of Defendant’s motion.

(Dkt. 10, Ex. 2j, pp. 270-76) (court’s record citations and footnotes omitted).

The state court’s determination that Hill'stieony was credible is a factual finding that is
presumed correct. Salter has not rebutted the presumption of correctness by clear and convincing
evidence.See Rolling v. Crosh¥38 F.3d 1296, 1301 (11th Cir. 2006) (“The factual findings of the
state court, including the credibilityndings, are presumed to bext unless [the petitioner] rebuts
the presumption by clear and convincing evidence.” (citing 28 U.S.C. § 2254(é)(H))js
testimony shows that he did investigate the pdggibf tampering. Hill and an investigator spoke
with Salter about this matter and contacted bdtrensics company, U.S. Forensics, and the cell
phone’s network carrier, T-Mobile. (Dkt. 10, EX, p. 245). But Hill's testimony shows that the
companies responded that examining the cell phone would not establish whether tampering occurred.
(Id.). Stricklandstates:

[S]trategic choices made after thorough investigation of law and facts relevant to

plausible options are virtually unchallengksgland strategic choices made after less

than complete investigation are reasonable precisely to the extent that reasonable

professional judgments support the limitations on investigation. In other words,
counsel has a duty to make reasonable tigeggons or to make a reasonable decision

"In his reply, Salter alleges thailljave perjured testimony at the evidentiary hearing. He points to Hill's
testimony that he recalled looking att8es cell phone. Salter correctly notes that the trial evidence indicates that
his cell phone was never recoveredkf[10, Ex. 1m, pp. 664). However I@ahas not shown that Hill's testimony
was a deliberately false remark instead of a mere misstatehout the evidence made available in discovery. Nor
does Salter establish that Hill gave any false testinadmoyt his investigation into potential tampering.
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that makes particular investigations enassary. In any ineffectiveness case, a
particular decision not to investigate mhstdirectly assessed for reasonableness in
all the circumstances, applying a heavy measf deference to counsel’s judgments.

Strickland 466 U.S. at 690-91.

In light of the responses Hill received from8JForensics and T-Mobile, and in the absence
of any evidence that Mika’s phone was actually tarag with, Salter does not show that Hill acted
unreasonably in deciding not to hae expert to further investigate Salter’s speculative tampering
claim. As the state codid not unreasonably appBtricklandor unreasonably determine the facts
in concluding that counsel made a reasonable gtcadiecision not to hiran expert, Salter is not
entitled to relief on Ground One.
Ground Two

Ground Two involves the potential defense that the killing occurred in the heat of passion.

The defense of “heat of passion” is well éfished in Florida. It can be a complete
defense if the killing occurs by accident and misfortune in the heat of passion, upon any
sudden and sufficient provocatid@@ees 782.03, Fla. Stat. (200%ee alsd-la. Std.

Jury Instr. (Crim.) On Excusable Homicide, Qr. it can be used as a partial defense,

to negate the element of premeditation in first degree murder or the element of
depravity in second degree murdeee, e.g., Douglas v. Staé®2 So.2d 887 (Fla.

4th DCA 1995).

Villella v. State 833 So. 2d 192, 195 (Fla. 5th DCA 2002).
The heat of passion defense has been further discussed in Florida decisions:

“Heat of passion” has best been define@isney v. State/2 Fla. 492, 73 So. 598,
601 (1916):

A killing in the *heat of passion’ oces when the state of mind of the
slayer is necessarily different from that when the killing is done in
self-defense. In the heat of passibe slayer is oblivious to his real

or apparent situation. Whether he believes or does not believe that he
is in danger is immaterial; it has no bearing upon the question. He is
intoxicated by his passion, is impelled by a blind and unreasoning fury
to redress his real or imagined injury, and while in that condition of
frenzy and distraction fires the fatal shot.
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Daley v. State957 So. 2d 17, 18 (Fla. 4th DCA 2007).
Salter claims that counsel was ineffectivéaiting to present a heat of passion defense and
in failing to request a jury instruction on this defense. He claims that the text messages show his “state
of mind” immediately before the shooting, andiois that he was provot&ecause he thought Mika
was on the phone with another man. The state court denied this claim:

In ground two, Defendant alleges trial coungas ineffective for failing to put forth
aviable defense of passion and requeststruction on said defense when evidence
introduced at trial clearly supported this theory of defense.

Defendant first provides the Court with case law detailing the “heat of passion”
defense. Defendant next provides the Court with a summary of the evidence presented
at trial. Defendant alleges the eviderst&ablished that hours prior to the shooting,
Defendant began sending threatening text messages to the victim. The evidence
established that Defendant arrived at the victim’s residence and began to argue with
the victim. When the victim refused to talk to Defendant, he became emotional and
stated that “his life was over.” Defendangues that the testimony presented at trial
established that Defendant believed that the victim was engaged in arelationship with
another man. Defendant alleges that théence established that he fired two shots

at the victim. Defendant claims he testifikedt he did not go to the victim’s residence

with the intent to kill her, and that beought a gun for protecin because he had been
robbed before in that neighborhood.

Defendant next alleges that the content of the text messages revealed Defendant’s “state
of mind” immediately prior to the shoaty. Defendant argues that the texts coupled

with the fact that Defendant was provoked when the victim began talking on the phone
with another man established an element of passion: “suspended exercise of judgment
and a domination of volition”.

Defendant claims that a crime of passion “barused as a partial defense to negate
the element of premeditation in first degree murder or the element of depravity in
second degree murder”. Defendant alleges that counsel was ineffective for failing “to
put on a crime of passion defense and request an instruction” on said defense.
Defendant alleges that had counsel pursuseht of passion defense, he would have
been found guilty of a lesser-included offense.

Atthe evidentiary hearing, Defendant testlfibat his attorneys did not advise him that
there was a defense for a crime of passand had he known the defense existed, he
would have requested his attorneys purseb sudefense. Defendant next clarified

that his attorney actually told him tHas case was not a crime of passion, but could

not remember why the attorney said so. Defendant testified that he learned about the
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defense while in prison. During cross-exaation, Defendant testified that his theory
of defense at trial was that the shagtvas accidental and that the gun accidentally
went off after he was attacked.

At the evidentiary hearing, Gregory Hill aAdne Shane testified as to why they did
not pursue a heat of passion defense. Their testimony is as follows:

STATE: Did you become familiar with certain issues in the case that
you began to explore when you be¢mdefend and prepare for trial?

MR. HILL: Yes. Obviously the firsand most critical for us was to
develop a viable defense for Mr. Salter.

STATE: And based on your conversations with Mr. Salter and the
facts as you read them in the police report and through witness
depositions, what was his defense?

MR. HILL: His defense, and what he had maintained throughout the
case, was the fact that this wasaanidental shooting. He went over

to his girlfriend’s home and had an encounter with two male subjects
in the house. And when he pulledt a gun to show that he meant no
ill-will, he was jumped by one of the subjects and the gun was
accidentally discharged.

STATE: And is that — having heard that defense, having read the police
report and depositions, is that a defense that you and Ms. Shane
discussed with the defendant and intended to pursue?

MR. HILL: Yes, it was.

STATE: You discussed for us a little bit your initial conversations
with the defendant regarding what a viable defense would be and what
you all would pursue at trial. Any pointin time in your discussions
with the defendant, and even in your discussions with Anne Shane, did
you all discuss a theory of a defertd passion or a crime of passion

as a theory of defense?

MR. HILL: Passion was never putrieard by Mr. Salter as an issue
from his perspective. It was also inconsistent with an interview he
gave to law enforcement, as wellagresentations in statements made
to myself and the investigator.

STATE: Did you ever discuss with him, just bring up, hey, by the way,
why don’t we try this passion defense?
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MR. HILL: I'm sure we discusseid | don't recall the specific date

or time of that, only because Mr. Salter was adamant that it wasn’t
passion. He had only sent the text messages, as he indicated to law
enforcement prior, that it was only to get her attention.

STATE: And would you have beenlaln good faith to present that
theory of defense based on the information that you had from the
defendant and the case file?

MR. HILL: I would have found it a stretch to present it in good faith.
Our thought process at the time wasgas much more a greater risk in
terms of a viable defense, as wadlcredibility, that [the] jury would
believe, you know, [the] ultimate defense of, well, it was purely
accidental, which was much more substantial and sustained by not only
Mr. Salter’s statements, but also by other evidence in the case.

STATE: And are those discussiahat you had with Mr. Salter prior
to going to trial and preparing your defense for trial?

MR. HILL: Yes, they were.

STATE: And so you intended, when you stood up and start trial on this
case, not to present anything about the crime of passion as a defense.

MR. HILL: Correct. The decision had been made not to pursue a
passion defense.

STATE: Did you ever have convetgms with the defendant or Mr.
Hill in terms of what was the theory of defense and the most viable
theory of defense for you all to pursue?

MS. SHANE: Yes. That's why as soon as | — probably one of the first
conversations | had with Mr. Hill vén | was at the second chair was,
okay, what's the case and what'’s our defense; so, certainly, | mean,
that’s one of the first things y@et involved in, what kind of case is

it.

STATE: And was there any discussion between you and Mr. Hill
regarding a defense of passion or a crime of passion in terms of a
theory of defense?

MS. SHANE: No.
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STATE: Isthat a conversation tlyatu all ever had with the defendant,
Mr. Salter?

MS. SHANE: No.
STATE: And why is that?

MS. SHANE: The — when on my first case — well, at all my case
conferences with Mr. Hill, even e | met with Mr. Salter, it was
essentially an accident defense. In Mr. Salter’s interview with law
enforcement, he had explained to Enforcement that he had taken his
gun out to show that he wasn’t athreat. Infact, he had offered, I think,
he called the — his girlfriend’s math | think her name was Gail. |
think he called her Momma Gail something like that — and he was
going to show her — give her the gun; say, here, I just want to talk to
her, I'm not going to hurt her. Anghen he —but when he pulled the
gun outto turn it over, the mothebsyfriend and | think the son —the
brother of his girlfriend rushedriand the gun accidentally went off.
So — and then he never changed that. That was his statement.

And when | — when we spoke — whiespoke with Mr. Salter, that —
there was never any other — he maintained that the whole time. He
didn’t change that as being whmtppened. And so that was going to

be our defense; it was an accidental discharge, prompted by him being
jostled by the boyfriend and the brother.

STATE: Do you recall if you or Mr. Hill at any pointin time requested
that the —a certain jury instructiontead to the jury regarding a crime
of passion?

MS. SHANE: No, no. When | did — ahdid the jury instructions. |
mean, | don’t think it was appropriate because we wanted many that he
—that would — I wasn’t aware untijbt notice of this hearing that this
was even an issue. That's thesfitime I'd ever heard. And | don’t
believe that a crime of passion would have been — | think that would
have been an inconsistency sirde accident. | don't — because he
was never admitting that he adtyashot her onpurpose, which |
believe would be a requirementday | did it, but I did it in passion.
So—but I wasn’'t —that never was raised. It was always | didn’t shoot
her, the gun went off accidentally because | was jostled by being —
being jumped.

STATE: And although it may have not ever been raised by Mr. Salter,
you still knew about that defense, but based on what you — the
information that you had and your experience in defending these types
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of cases, it wasn't a viable theory of defense either?

MS. SHANE: No. Well, it wasn’t o, it wasn’'t because the State’s
theory, obviously, was he sent a text message threatening to Kkill,
premeditated. That was their theory. And then ours was he didn’t
intend to shoot her at all. There was — it never occurred to me
throughout the trial that there wasyaevidence that had raised that he
did shoot her, but he did it in heat of passion.

After reviewing Defendant’s allegations, the testimony and evidence adduced at the
June 17, 2014 evidentiary hearing, the calet &nd the record, the Court finds the
testimony of trial counsel Gregory Hill and Anne Shane to be credible. . .

The Courtfinds that. . . trial counsel cannot be deemed ineffective for failing to pursue
a hea of passiin defense when the defense would have been inconsistent with
Defendant’ theory of the cast that he accidentall sho the victim. See Dufour v.

State, 905 So 2d 42, 51-& (Fla. 2005) Statev. Williams, 797 So. 2d 1235, 1238-9
(Fla. 2001) As trial counsel testified, the evidence known to them and the
Defendant’s own statements made to law enforcement totally undermined the validity
of a hea of passiol defense In fact, Defendant’s stimony during the evidentiary
hearin(thaihistheoryof defens aitrial was that the shooting was accidental and that
the gur accidentall weni off aftel he wasattackeicorroborate this Court’s finding.

Se« Stewar v. Stat¢, 801 So.2d 59, 65-66 (Fla. 2001) (rejecting a claim that trial
counsewas ineffective for not pursuin¢a voluntary intoxicatior defens wheretrial
counse testifiec thaidefendar hac providec a detailecaccoun of the crime anc the
State’s potential experts would reveal the defendant’s competency to stand trial).

Defendar argue ancis correc thaia hea of passioldefens car be usecasa partial
defens to negat the element of premeditation in first degree murder. However,
Defendar maintaine:to law enforcemer as well as to his own attorney thaithere

was nc premeditatior that he did nct intend to harm the victim; and that the gun
accidentally discharged after a fight.

The recorcdemonstrate thai trial counse made ar informec anc reasone decision

to pursue a defense of acciddishooting based on Defendant’s own statements to law
enforcemer as well as statemnts made to his attorneys. The underlying defense
theory of the case is inconsistent with theat of passion defense. Trial counsel
canno be ineffective for failing to raise a defens of hea of passiolbecausit would
have been inconsistent with Defendantéty that the shooting was an accidiSee
Evan:v. Stat¢, 94€ So 2d 1 (Fla. 2006 (holdinc thaitrial counse canno be deemed
ineffective for failing to put on a defens of diminishec capacit' wher the defense
would have beer inconsister with defendant’ theory of the case) Dufour v. Statg,

904 S0 2d42,52(Fla. 2005 (holdincthaitrial counse was notineffective for failing

to putondefens of voluntaryintoxication in par becaus defens would have been
inconsister with defense’ theory of innocence). The Court further finds that trial
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counsels decisior to pursut a defens of accidente shootin¢was reasonabl given

Defendant' statementto law enforcemer ancto hisattorney thatthe shootincwas

accidental.

Additionally, because there was no evide teceupport a defense theory of heat of

passion, trial counsel cannot be deemed ineffective for failing to request the

instruction.See Daley v. Stat851 So. 2d 17 (Fla. 4IhCA 2007). Accordingly, no

relief is warranted. The Court must deny ground two of Defendant's motion.

(Dkt. 10, EX. 2j pp. 276-82) (court’s record citations omitted).

Salter repeatedly said in his recorded statement that the shooting was accidental. (Dkt. 10, Ex.
1m, pp. 574,578, 635). He has not shown that counseasonably chose to present the accidental
shooting theory in light of this statement. the state court found, a heat of passion defense was
inconsistent with the accidental shooting thedkyclaim that he was suddly provoked to fire the
gun in the heat of passion would have conflicted Wishrecorded statements that he and Mika were
not arguing; that he was giving tgen to Jackson, who was upset witim, in order to prove that he
would not hurt Mika; and that Bhco and Barnes’s attack cadifiee gun to dischargeld(, pp. 564-

65, 568-69, 580-81, 617, 624-25, 633, 638).

The state court did not unreasonably find tloatsel performed competently in declining to
present a defense that was inconsisidthitthe accidental shooting theo§ee Johnson v. Alabama
256 F.3d 1156, 1181 (11th Cir. 2001A¢'we have explained . . . ‘[a]lthough inconsistent and
alternative defenses may be raised, competent trial counsel know that reasonableness is absolutely
mandatory if one hopes to achievedibility with the jury.” To ague [an alternative theory] might
well have undercut the credibility of Jolomss lawyers with the jury.” (Quotingarich v. Dugger
844 F.2d 1464, 1470 (11th Cir. 1988)5ee also Nelson v. NagRo5 F.2d 1549, 1554-55 (11th

Cir. 1993) (petitioner failed to demonstrate deficient performance when counsel decided not to

present inconsistent defenses of intoxicatiot factual innocence). Accordingly, Salter also fails
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to show that counsel was ineffective in failing to request a heat of passion jury instfuction.
Salter has not shown that the state court unreasonably aplieklandor unreasonably
determined the facts in denying his claim. He is not entitled to relief on Ground Two.
Ground Three
Salter contends that counsel was ineffeahvadiciting damaging testimony during his cross-
examination of Arleen Jackson, the victim’s motharckson testified on direct that Salter entered the
home through a rear door near the laundry room and asked if it was the way into the house. (Dkt. 10,
Ex. 1j, p. 209). On cross, counsel elicited Jackstastimony that Salter, who was familiar with the
home, typically entered through the front door aditrdid not make sense for him to come through
the back door and askitfwas the way in. Id., pp. 226-27). Salter argues that calling attention to
his unusual entrance bolstered the State’s theqgeofieditation by suggesting that he entered the
home with a premeditated plan to kill Mika. The state court denied this claim:
In ground three, Defendariteyes trial counsel was ineffective for eliciting damaging
testimony during the cross-examination olie®n Jackson. Defendant alleges that the
testimony elicited helped prove the premeditation element required to convict
Defendant of first-degree murder. Defendant alleges the following testimony elicited
during the cross-examination of Arleen Jackson was damaging to his case:
COUNSEL: Good morning, Ms. Jackson.

JACKSON: Good morning.

COUNSEL: Prior to September 8th, 2009, how many times had Mr.
Salter been to your house?

JACKSON: A lot of times.

COUNSEL: And which way did he normally come into the house?

8 The Court notes that the jury was instructed that a homicide is excusable if the killing “occurs by accident
and misfortune in the heat of passion, upon any suad@sufficient provocation.” (Dkt. 10, Ex. 1f, p. 117).
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JACKSON:

Front door.

COUNSEL: And would it be fair to say he was familiar with the layout
of the house?

JACKSON: Yes.

COUNSEL: So he knew which doors went where?
JACKSON: Yes.

COUNSEL: Knew where the back door went?
JACKSON: Right.

COUNSEL: Knew where the bedroom was?
JACKSON: Right.

COUNSEL: Knew where the bathrooms were?
JACKSON: Of course.

COUNSEL: The kitchen was?

JACKSON: Right.

COUNSEL: Did he know where the laundry room was?
JACKSON: Of course.

COUNSEL: And he knew there was a doorway out.
JACKSON: Yes.

COUNSEL: So did it make any sense when he came in asking is this

the way in the house if he had bebkare a number of times and had
already known the layout of the house?

JACKSON: We have two back doors. So yes, that didn’t make no
sense, but he knew.

Defendant alleges that this testimony wasaging to his case as it corroborated other
evidence tending to prove premeditation. Specifically, Defendant alleges the testimony
elicited that Defendant normally entere tiesidence through the front door and was
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familiar with the layout of the residenae@&as damaging. Defendant alleges that this
testimony coupled with the text messagesmid the jury to draw an inference that
Defendant was following up on a plan ity the victim thereby refuting Defendant’s
theory of defense that he did not intend to kill the victim when he went to her
residence. Defendant alleges that if w@insel had not elicited this testimony during

the cross-examination of Arleen Jackson, the jury would not have heard that it was odd
that Defendant entered through the back @ecause he usually entered through the
front door. Defendant alleges that had this testimony not been elicited, the State would
not have been able to prove premeditadod he would have been convicted of a
lesser included offense.

During the direct examination of Arledackson, the following testimony, in part, was
elicited:

STATE: Okay. Now, | want to take you back to that night and walk
you through it. On that night, you recall that Mr. Salter arrived,
correct?

JACKSON: Right.

STATE: What were you doing before he arrived?

JACKSON: | was doing laundry.

STATE: And in your house, where is the laundry room located?

JACKSON: It's in the back of the room, the back of the house off of my
son’s bedroom.

STATE: And were you in the laungroom when Mr. Salter arrived?
JACKSON: Yes.
STATE: And which door did he come through in your house?

JACKSON: He came through thadk door by — through the laundry
room.

STATE: And at the time he camearyour house, did you think there
was anything going on?

JACKSON: No.

STATE: And was there anytig odd about him going through the
laundry room?
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JACKSON: At the time | didn’t think nothing of it, no.

STATE: Okay. When he came through the laundry room, did he say
anything to you?

JACKSON: He asked me was tlige way into the house and | said
yes and he asked me was Mika there and | said yeah.

Atthe evidentiary hearing, Dendant testified that trial counsel elicited the following
damaging information during the cross-examination of Ms. Jackson: “[Defendant]
came through the laundry room door; thagé{@dant] knew the layout of the house;
and that it was odd that [Defendant] webabme through the back door”. Defendant
testified that the testimony elicited contributed to the premeditation element.

At the evidentiary hearing, Gregory Hill téged as to his strategy during the cross-
examination of Ms. Jackson. Mr. Hill first testified that there was a dispute in the
version of events between Ms. Jackand Defendant regarding whether Defendant
entered the residence through the back door or the front door. Defendant maintained
he entered through the front door while Mackson maintained Defendant entered
through the back door. Mr. Hill testifiedahhe discussed this discrepancy with
Defendant prior to trial and was prepared to address the discrepancy during the
cross-examination of Ms. Jackson. Duringedt examination, Ms. Jackson testified

that Defendant entered through the-back dodesked her if this was the way into the
house. Mr. Hill testified that he elicited the information Defendant complains of during
Ms. Jackson'’s cross-examination in order to impeach her credibility. Mr. Hill testified
that it was important to elicit that infortian to show how incredulous Ms. Jackson’s
testimony was considering Defendant wanifear with the layout of the house and
knew how to get around the house, so it would make no sense for Defendant to ask Ms.
Jackson if the back door was an entrantetime residence. Last, Mr. Hill testified

that he did not believe that he presdrte elicited any testimony that had not been
heard on direct examination or that hurt or damaged Defendant’s theory of defense. In
fact, Mr. Hill testified that “the very ppose of asking the questions was to impeach
[Ms. Jackson’s] credibility with the miraculous statement that [Defendant] had to ask
directions for a house he was familiar with.”

After reviewing Defendant’s allegations, the testimony and evidence adduced at the
June 17, 2014, evidentiary hearing, the calet&nd the record, the Court finds the
testimony of trial counsel Gregory Hill to be credible. . .

The Court finds that trial counsel maderatggic decision to elicit the complained of
information during the cross-examinatioiiMs. Jackson. Specifically, trial counsel
made a strategic decision to elicit thaf®wlant was familiar with the layout of the
residence and that it was odd that Defendant would enter through the back door and not
the front door like he usually did in an etfto impeach the credibility of Ms. Jackson.

Trial counsel testified that “the very pase of asking the questions was to impeach
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[Ms. Jackson’s] credibility with the miraculous statement that [Defendant] had to ask
directions for a house he was familiar with.” The Court finds that trial counsel’s
strategic decision to elicit the above-mentioned information during the
cross-examination of Ms. Jackson was reasonable as the purpose of eliciting the
information was to impeach the credibility of the witn&sese Brown v. Stat846 So.

2d 1114, 1124 (Fla. 2003) (holding that counsel was not ineffective for opening the
door to damaging testimony during the cross-examination of an FBI agent when trial
counsel had a specific purpose for iéilig the testimony finding that it was a
reasonable, strategic decision). As such, Defendant cannot satisfy the deficiency prong
of Strickland Accordingly, in view of the propestrategic decision of counsel, no
relief is warranted. The Court must deny ground three of Defendant's motion.

Further, even if counsel was deficientis cross-examination of Ms. Jackson, the
Court finds that Defendant failed to satiSfyicklands prejudice requirement. Even

in the absence of the testimony elicited during cross-examination, the jury was still
exposed to the testimony elicited during the direct examination of Ms. Jackson,
incriminating text messages sent to the victim by Defendant and other incriminating
physical evidence, and witness testimony connecting Defendant to the victim’s murder.
Therefore, any harm done by Ms. Jackson’s testimony during cross-examination was
neutralized, and the reliability of the proceeding was not compromised. Accordingly,
in view of the overwhelming evidence, ahé proper, strategic decisions of counsel,

no relief is warranted. The Court must deny ground three of Defendant’s motion.

(Dkt. 10, 2j, pp. 282-87) (court’s record citations omitted).

Salter does not show that the court unreasonably aggiiietlandin finding that counsel
made a reasonable strategic decision to try to undermine Jackson’s cre@eiitingle v. Sec'y,
Dep’t of Corr, 480 F.3d 1092, 1099 (11th Cir. 20q@)tactical decision amounts to ineffective
assistance “only if it was ‘so patently unreasonalalertb competent attornesould have chosenit.”™
(quotingAdams v. Wainwrigh709 F.2d 1443, 1445 (11th Cir. 1983))).

Further, Salter has not shown prejudice asaltref counsel’s decision to ask Jackson about
Salter’s entrance. To establish first degree murder, the State had to prove beyond a reasonable doubt
that 1) Mika was dead; 2) the death was causdtidygriminal act of Salter; and 3) there was a

premeditated killing of Mika. (Dkt. 10, Ex. 1f, p.120). The jury was instructed that:

“Killing with premeditation” is killing after consciously deciding to do so. The
decision must be presentin the mind at the time of the killing. The law does not fix the
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exact period of time that must pass betwberformation of the premeditated intent

to kill and the killing. The period of tinraust be long enough to allow reflection by

the defendant. The premeditated intentillorkust be formed before the killing. . . .

It will be sufficient proof of premeditatiafthe circumstances of the killing and the
conduct of the accused convince you beyond a reasonable doubt of the existence of
premeditation at the time of the killing.

(1d.).

Based on Salter’s text messages to Mika amtestimony about events immediately preceding
the shooting, including Salter’s angry argument Witka and his demanding to know who she was
talking to on the phone, as well as eyewitness Bates’s recounting of the shooting, there is no
reasonable probability that the outcome would have been different if the jury had not heard that Salter
uncharacteristically entered the house through #ok door. Salter does not show that the state
court’s ruling involved an unreasonable applicatioStoicklandor an unreasonable determination
of fact. He is not entitled to relief on Ground Three.

Grounds Four And Five

A. Defaulted Claims

Before trial, the state court directed that Salter be evaluated for “mental[] retard[ation]” and
competency to proceed, and, on June 2, 2010, adijtedi him competent to proceed. (Dkt. 10, Ex.
le, p. 3; Ex. 1f, pp. 27-30, 36-39, 50-53). In Ground FBalter contends that the trial court did not
conduct a proper hearing when it adjudicated ¢mmpetent to proceed, resulting in a federal due
process violation. In Ground FiyBalter argues that counsel wasffective in failing to “secure
compliance with” Florida Rule of Criminal &edure 3.210, which governs procedures for raising
incompetency, and “for not allowing the Petitioner to be thoroughly examined for competency at a
mental health facility.” (Dkt. 1, p. 19).

Salter was required to exhaust these claimtsadfcourt error and ineffective assistance by
raising them in state court before presenting them in his federal habeas p&eae#z8 U.S.C.
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§ 2254(b)(1)(A). Salter concedes that he faileeiimaust the claims. Because he cannot return to
state court to file an untimebappeal or postconviction moticsgeFla. R. App. P. 9.140(b)(3), Fla.

R. Crim. P. 3.850(b), the clairase procedurally defaulte&ee Smith v. Jonegzb6 F.3d 1135, 1138

(11th Cir. 2001) (“If the petitioner has failed to exhaust state remedies that are no longer available,
that failure is a procedural default which will baderal habeas relief, unless either the cause and
prejudice or the fundamental miscarriage of justice exception is established.”).

Salter alleges that he has established cause to excuse the default because his alleged
incompetence prevented him from raising the claimnstate court. “To establish ‘cause’ for a
procedural default, a petitioner must demonstratesbme objective factor external to the defense
impeded the effort to raise th&aim properly in state court¥Wright v. Hopper169 F.3d 695, 703
(11th Cir. 1999). The Eleventhr€uit has “assume|d] that a pro se habeas petitioner who lacked the
mental capacity to understand the nature and objé¢stadé] habeas proceedings and to present his
case for habeas relief in a rational manner would have cause for omitting a claim in such
proceedings.”Smith v. Newsom@&76 F.2d 1461, 1465 (11th Cir. 1989).

Salter has not established that he lackedntietal capacity to understand his direct appeal
and state postconviction proceedings, when he couilgl tzgsed the claims of trial court error and
ineffective assistance of couns8ke id; see also Farabee v. Johngdd® Fed. App’x 799, 804 (4th
Cir. 2005) (petitioner failed to demonstrate cause wigetid not present evidence that his “mental
illness interfered with his ability to apprecidiis litigation position or to make rational decisions
concerning the litigation during the entirety of the vala time periods . . . so that he was unable to
consult with counsel, file pleadings, or othemwe®mply with state procedural requirement$igit
v. Bowersox191 F.3d 970, 974 (8th Cir.1999) (in detenmgncause, “[m]ental illness prejudices
a petitioner if it interferes with his or her abiltty comply with state procedural requirements.”);
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Ervinv. Delg 194 F.3d 908, 916 (8th Cir. 1999) (a penter’s “alleged depression could not amount
to cause excusing [petitioner’s] procedural defauhére the “alleged depression did not hinder his
ability to file a pro se postconviction motion” prevent him from consulting with postconviction
counsel).

Salter alleges that he could not bring the clamsate court because he was incompetent.
The test for competency is “whether [a defenplaas sufficient present ability to consult with his
lawyer with a reasonable degree of rational ustad@ding—and whether he has a rational as well as
factual understanding of the proceedings against hibusky v. United State862 U.S. 402, 402
(1960). However, there is no evidence that Salter was incompetent at any time that he could have
conferred with counsel about the alleged trial cetrdr in adjudicating him competent. Specifically,
no part of the record from pre-trial proceedings on or after June 2, 2010, the trial itself, or the
pendency of his direct appeal indicates that he lacked the mental capacity to understand the
proceedings. Further, there is no evidence of Salter's incompetence during postconviction
proceedings, when he could have raised thenct#i ineffective assistance of counsel. Salter
presented a comprehensipl® sepostconviction motion, in which he raised three claims for relief
supported by law and facts. (Dkt. 10, Ex. 2f, pp583- When he testiftkat the postconviction
evidentiary hearing, he answered questions@pately and did not express any confusion or
uncertainty about the proceedings. (Dkt. 10,Zxpp. 225-35). Salter offers no other evidence of

his incompetency during the relevant time peribds.

° Salter points out that in Januamyd February 2010, Dr. CarptenadaDr. Maher found him incompetent
to proceed. (Dkt. 1, pp. 31-34, 36-39). HowevenMiarch 2010, Dr. Bursten found that Salter appeared to be
malingering or “faking’ Trial Incompetence” and thateemhough the apparent malingering prevented Dr. Bursten
from rendering an opinion on competence, the trialtamuld determine that Salter was competelatt, p. 48-54).
In May 2010, Dr. Taylor opined that Salter was competent to procéedpd. 56-62). Salter also addresses an
October 2, 2010 letter to counsel by Dr. McGovern, who conducted testing an&aiteently at counsel’s request.
This letter does not establish Salter’'s incompetency, hemveédr. McGovern address&alter’s learning disability,
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Accordingly, Salter has not shown that he wa®mpetent so as to excuse the procedural
default of his trial court error and ineffective assistance claims. He does not contend that he has
established the fundamental miscarriage of justiceion. Therefore, his claims of trial court error
and ineffective assistance of counsel are procedurally defaulted and barred from review.

B. Merits Review: Substantive Due Process Claim

Salter alleges that he was “tried, convictad sentenced while incompetent” in violation of
his federal right to due process. (Dkt. 1, p. JAlthough he did not raise this claim in state court,
a substantive due process claim alleging that a petitioner was tried while incompetent cannot be
defaulted. Wright v. Secretary, Dep’t of Carr278 F.3d 1245, 1258-59 (11th Cir. 2002). The
conviction of a mentallincompetent defendant violates due procBsse v. Robinsqr383 U.S. 375
(1966). Salter must present facts showing his incompetency:

A petitioner may make a substantive competetaiyn by alleging thate was, in fact,

tried and convicted while mentally incompetedares v. Singletay957 F.2d 1562,

1571 (11th Cir. 1992)]. Inantrast to a procedural competency claim, however, “a

petitioner raising a substantive claim af@mpetency is entitled to no presumption of

incompetency and must demonstratedniser incompetency by a preponderance of

the evidence.ld. A petitioner who presents “clear and convincing evidence” creating

a “real, substantial and legitimate doubt” asitocompetence to stand trial is entitled

to a hearing on his substantive incompetency clainat 1573 (quotindgrallada|v.

Dugger, 819 F.2d 1564, 1568 n. 1 (11th Cir. 19870 show entitlement to a

postconviction evidentiary héag on a substantive competency claim, “the standard

of proof is high [and] the facts must pos#lly, unequivocally, andearly generate the

legitimate doubt.Card v. Singletary981 F.2d 481, 484 (11th Cir.1992) (quotations

omitted),cert. denied510 U.S. 839, 114 S.Ct. 121, 126 L.Ed.2d 86 (1993).

Medina v. Singletary59 F.3d 1095, 1106 (11th Cir. 1995)

Salter has not shown that he was tried while incompetent und@uskgstandard. The Court

possible brain injury, and poor engagemeltt., pp. 64-65). But Dr. McGovermaocluded that Salter’s performance
on several tests, which may have suggested that pegmifully gave incorrect responses, precluded obtaining valid
and reliable psychological and/or neuropsychological residtsp(65). Dr. McGovern issued no opinion on Salter’s
competency to proceed.
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has reviewed the entire trial transcript. It gates that Salter understood the proceedings, conferred
with counsel, and answered questions appropriagggcifically, during the trial, he responded when
asked about a stipulation to the victim’s identity, requested that his attorneys file a motion to disqualify
the judge following the judge’s ruling on a moti@n mistrial, responded to the judge’s questions
about testifying, and stated that he made the decisitdo testify after consulting with his attorneys.
(Dkt. 10, Ex 1i, p. 9; Ex. 1l, pp. 540-42; EX. 1n, pp. 28)- Further, the trial transcript is devoid

of any instances of Salter’s acting inappropnatshowing an inability to consult with counsel, or
expressing confusion or a lack of understanding about the proceedings. Lastly, Salter’'s postconviction
evidentiary hearing testimony shows that he dised the case and the evidence with his attorneys
while he awaited trial. (Dkt. 10, Ex. 2i, p. 226).sum, the record shows that Salter consulted with

his counsel and had an understanding of the prowged Furthermore, even a history of mental
instability does not demonstrate incompetency wita@ecific showing of hosuch issues affected

a petitioner’'s competency at the tingee Medina v. Singletay9 F.3d 1095, 1107 (11th Cir. 1995)
(“[N]ot every manifestation of mental illness denstrates incompetence to stand trial; rather, the
evidence mustindicate a present inability tosissiunsel or understatite charges.” (quotingard

v. Singletary981 F.2d 481, 487-88 (11th Cir. 19)). )Salter fails to establish that he was tried and
convicted while incompetent inatation of his federal right to dymocess. He is not entitled to
relief on Grounds Four or Five.

Any of Petitioner’s claims not specifically addressed herein have been determined to be
without merit.

Accordingly, it is ordered that:
1. Salter’s petition for writ of habeas corpus (Dkt. IDENIED.

2. The Clerk is directed to enter judgment against Salter and to close this case.

Page 28 of 29



3. Salter is not entitled to a certificate of appealability (“COA”). A petitioner does not have
absolutientittementoappeeadistricicourt’sdenia of hishabea petition 28 U.S.C. § 2253(c)(1).
A COA must first issue.ld. “A [COA] may issue ... only if the applicant has made a substantial
showin¢ of the denia of a constitutione right.” 1d. a182253(c)(2) To make such a showing, Salter
“musl demonstral tha reasonabl jurists would find the district court's assessment of the
constitutione claims debatabl or wrong,” Tennarc v. Dretke, 54z U.S 274 282z (2004 (quoting
Slaclt v. McDanie, 52¢€ U.S. 473 484 (2000)), or that “the issues presented were ‘adequate to
deserv encourageme to procee: further.” Miller-El v. Cockrel, 537 U.S. 322, 335-36 (2003)
(quoting Barefoo v. Estelle, 46% U.S. 880 89: n.4 (1983)) Salter has not made this showing.
Because Salter is not entitled to a COA, he is not entitled to ain forma pauperi.

ORDERED in Tampa, Florida, on July 30, 2018.

Aarllo
(A AL R AL

Charlene Edwards Honeywell

United States District Judge

Copies to
Cedrick Salter

Counsel of Record
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