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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

JOSEPH ARMBRUSTER

Petitioner,
V. Case No. 8:16-cv-3039-T-36CPT
SECRETARY, Department of Corrections,

Respondent.

ORDER
This cause comes before the Court on Joseph Armbruster's petition for the whiea$ ha
corpus under 28 U.S.C.R54. (Doc. 1)Armbrusterchallenges hisevocation 6 probation in
histwo state convictions for grand theft. The Respondent concedes the petitiontsstasielpon
consideration of the petition (Doc.,1jhe response (Do®), and the reply (Do), and in
accordance with thRules Governing Section 2254 Cases in the United States District Gbarts

petition will beDENIED.

FACTS!
On dune 30, 2005Armbrusterpleaded guilty pursuant toregotiated plea agreement to

seconddegregyrand thefin case 04CF011966 The state court withheld adjudication gahaced

! This factual summargerives fromthe state postonviction court's final order denying Armbruster's Rule 3.850
motion for postconviction reliefand the record Respondent's Exhilig, 9,10)
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Armbrusteron ten yearsf probation. On May 1, 2008ymbruster pleaded guilty to firstegree
grand thefin case 08CF019342 and was sentenced to a suspended term of one hundred twenty
months imprisonment followed by thirty yeast probation. The Florida state court agreed to
transfer Armbruster's probation to Ohio. On April 1, 2009nBwuster was charged Ohiowith

theft and forgery. He entered into a negotiated plea and was sentencednmdiftponths
imprisonment in Ohio. The State of Florida placed a detainer on Armbrustecémber 2009.

On December 8, 201Armbruster was granted early release but remained in an Ohttugib

the detainer. Armbruster was brought back to Hillsborough County wharsriéedto violating

his Florida probation. Armbruster's probation was revokedaah @f his Forida casedor
committing a new crime in Ohi@and he was sentenced to concurrent terms of ten years
imprisonment in each of his Floridases.He did not appeal the revocation but filacgstate court
aRule 3.800(a) motion to correan illegalsentence andRule 3.850 motion for post-conviction
relief, both of which weredenied by the state courtsArmbrustels subsequenpetition for
discretionary review wadismissedyy the Florida Supreme Court for lack of jurisdiction dunsl

petition for belated appeal washissed by the state appellate coastuntimely

STANDARD OF REVIEW

The AntiTerrorism and Effective Death Penalty Act 1396 ("AEDPA") governs this
proceeding.Wilcox v. Florida Dep't of Cory.158 F.3d 1209, 1210 (11th Cir. 1998yt. denied
531 U.S. 840 (2000). Section 2254(d), which creates a highly deferential standard forctadéral
review of a state court adjication, states in pertinent part:

An application for a writ of habeas corpus on behalf of a person in
custody pursuant to the judgment of a State court shall not be

granted with respect to any claim that was adjudicated on the merits
in State court proceedings unless the adjudication of the claim —



(1) resulted in a decision that was contrary to, or
involved an unreasonable application of, clearly
established Federal law, as determined by the
Supreme Court of the United States; or

(2) resulted in a decisiorthat was based on an
unreasonable determination of the facts in light of the
evidence presented in the State court proceeding.

In Williams v. Tayloy 529 U.S. 362, 4123 (2000), the Supreme Court interpreted this

deferential standard:

In sum, 8 2254(d)(1) places a new constraint on the power of a
federal habeas court to grant a state prisoner’s application for a writ
of habeas corpus with respect to claims adjudicated on the merits in
state court. Under § 2254(d)(1), the writ may issue only if one of
the following two conditions is satisfied - the statecourt
adjudication resulted in a decision that (1) "was contrary to . . .
clearly established Federal Law, as determined by the Supreme
Court of the United States" or (2) "involved an unreasonable
application of . . . clearly established Federal law, as determined by
the Supreme Court of the United States.” Under the "contrary to"
clause, a federal habeas court may grant the writ if the state court
arrives at a conclusion opposite to that reached by this Court on a
guestion of law or if the state court decides a case differently than
this Court has on a set of materially indistinguishable facts. Under
the "unreasonable application” clause, a federal habeas court may
grant the writ if the state court identifies the correct governing legal
principle from this Court's decisions but unreasonably applies that
principle to the facts of the prisoner’s case.

"The focus . . . is on whether the state court’s application of clearly ssiadbliederal law
is objectively unreasonable, . . . an unreasonable application is different from ancincoeé
Bell v. Cone535 U.S. 685, 694 (2002). "As a condition for obtaining habeas corpus from a federal
court, a state prisoner must show that the state court'g arithe claim being presented in federal
court was so lacking in justification that there was an error well understood apdet@mded in
existing law beyond any possibility for fairminded disagreemetiafrington v. Richter526 U.S.

86, 103 (2011)Accord Brown v. Head272 F.3d 1308, 1313 (11th Cir. 2001) ("It is the objective



reasonableness, not the correctripessse of the state court decision that we are to decide.”). The
phrase "clearly established Federal law" encompasses only the holditigs Wnited States
Supreme Court "as of the time of the relevant atatet decision."Williams, 529 U.S. at 412.

The purpose of federal review is not tetmg the state case. "The [AEDPA] modified a
federal habeas court’s role in reviewing statesqgoer applications in order to prevent federal
habeas 'retrials' and to ensure that statet convictions are given effect to the extent possible
under law.”" Cone 535 U.S. at 693. A federal court must afford due deference to a state court’s
decision."AEDPA prevents defendarnts and federal courts- from using federal habeas corpus
review as a vehicle to secogdess the reasonable decisions of state courstiico v. Left559
U.S. 766, 779 (2010)See also Cullen v. Pinholsté&i63 U.S. 170, 181 (2011) ("This is a 'difficult
to meet,' . .. and 'highly deferential standard for evaluatingaaite rulings, which demands that
statecourt decisions be given the benefit of the doubt' . . . .") (citations omitted).

Review of the state court de@siis limited to the record that was before the state court.

We now hold that review under § 2254(d)(1) is limited to the record

that was before the state court that adjudicated the claim on the

merits. Section 2254(d)(1) refers, in the past tensestatecourt

adjudication that "resulted in" a decision that was contrary to, or

"involved" an unreasonable application of, established law. This

backwardlooking language requires an examination of the state

court decision at the time it was made. It follows that the record

under review is limited to the record in existence at that same time,

i.e., the record before the state court.
Pinholster 563 U.S. at 18482. Armbrusterbears the burden of overcoming by clear and
convincing evidence a state court factual determination. "[A] determinationautw@af issue
made by a State court shall be presumed to be correct. The applicant shall have the burden of

rebutting the presumption of correctness by clear and convincing evidence."

28 U.S.C. 8254(e)(1). This presumption of correctness applies to a finding of fact but not to a



mixed determination of law and fadParker v. Head244 F.3d 831, 836 (11th Cirgert. denied

534 U.S. 1046 (2001).

STANDARD FOR INEFFECTIVE ASSISTANCE OF COUNSEL

Armbrusterclaims ineffective assistance of counsel, a difficult claim to sustain. "[T]he
cases in which habeas petitioners can properly prevail on the ground of ineffesistaenas b
counsel are few and far betweenfNaters v. Thomagi6 F.3d 1506, 1511 (11th Cir. 1998n(
bang (quotingRogers v. Zantl3 F.3d 384, 386 (11th Cir. 1994)3ims v. Singletaryl55 F.3d
1297, 1305 (11th Cir. 1998), explains tB#atickland v. Washirtgn, 466 U.S. 668 (1984), governs
an ineffective assistance of counsel claim:

The law regarding ineffective assistance of counsel claims is well

settled and well documented. $trickland v. Washingtod66 U.S.

668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984), the Supreme Court

set forth a twepart test for analyzing ineffective assistance of

counsel claims. According tBStrickland first, the defendant must

show that counsel's performance was deficient. This requires

showing that counsel made errors so serious that counsel was not

functioning as the “counsel” guaranteed the defendant by the Sixth

Amendment. Second, the defendant must show that the deficient

performance prejudiced the defense. This requires showing that

counsel’s errors were so serious as to deprive the defendant of a fair

trial, a trial whose result is reliabi8trickland 466 U.S. at 687, 104

S. Ct. 2052.
Stricklandrequires proof of both deficient performance and consequent prej&traekland 466
U.S. at 697 ("There is no reason &ocourt deciding an ineffective assistance claim . . . to address
both components of the inquiry if the defendant makes an insufficient showing on 8ias);
155 F.3d at 1305 ("When applyiigirickland we are free to dispose of ineffectiveness claims o

either of its two ground$). "[Clounsel is strongly presumed to have rendered adequate assistance

and made all significant decisions in the exercise of reasonable profesgidgaient.”



Strickland 466 U.S. at 690. "[A] court deciding an actual feefiveness claim must judge the
reasonableness of counsel’s challenged conduct on the facts of the partie)larevesd as of
the time of counsel’'s conduct.” 466 U.S. at 69tricklandrequires that "in light of all the
circumstances, the identifieicts or omissions were outside the wide range of professionally
competent assistance.” 466 U.S. at 690.
Armbrustermust demonstrate that counsel's alleged error prejudiced the defense becaus
“[a]n error by counsel, even if professionally unreasonables ¢t warrant setting aside the
judgment of a criminal proceeding if the error had no effect on the judgment.” .86Gt691.
To meet this burdenrArmbrustermust show "a reasonable probability that, but for counsel's
unprofessional errors, the resolt the proceeding would have been different. A reasonable
probability is a probability sufficient to undermine confidence in the outcome.” 466tl6%.a
Stricklandcautions that "strategic choices made after thorough investigation andw

facts relevant to plausible options are virtually unchallengeable; andj&trel@ices made after
less than complete investigation are reasonable precisely to the extent thathiegsaiessional
judgments support the limitations on investigation.” 466 BX896-91. Armbrustercannot meet
his burden merely by showing that the avenue chosen by counsel proved unsuccessful.

The test has nothing to do with what the best lawyers would have

done. Nor is the test even what most good lawyers would have done.

We ask only whether some reasonable lawyer at the trial could have

acted, in the circumstances, as defense counsel acted at tridle

are not interested in grading lawyers’ performances; we are

Interested in whether the adversarial process at trisdctnworked

adequately.
White v. Singletary972 F.2d 1218, 122@1 (11th Cir. 1992)Accord Chandler v. United States
218 F.3d 1305, 1313 (11th Cir. 2000) ("To state the obvious: the trial lawyers, in every case, could

have done something more or something different. So, omissions are inevitable . . . . {iflhe iss



is not what is possible or ‘what is prudent or appatg@r but only what is constitutionally
compelled.™) én bang¢ (quotingBurger v. Kemp483 U.S. 776, 794 (1987)). The required extent
of counsel's investigation was addressed recentlitison v. GDCP Warden/59 F.3d 1210,
1267 (11th Cir. 2014xert denied sub nonHittson v. Chatmanl35 S. Ct. 2126 (2015):

[W]e have explained that "no absolute duty exists to investigate

particular facts or a certain line of defengélfandler 218 F.3d at

1317. "[Clounsel has a duty to make reasonable investigations or

make a reasonable decision that makes particular investigations

unnecessary.'Strickland 466 U.S. at 691, 104 S. Ct. at 2066

(emphasis added). "[C]ounsel need not always investigate before

pursuing or not pursuing a line of defense. Investigatever{ a

nonexhaustive, preliminary investigation) is not required for counsel

reasonably to decline to investigate a line of defense thoroughly."

Chandler 218 F.3d at 1318. "In assessing the reasonableness of an

attorney's investigation . . . a court must consider not only the

guantum of evidence already known to counsel, but also whether the

known evidence would lead a reasonable attorney to investigate

further."Wiggins 539 U.S. at 527, 123 S. Ct. at 2538.
See also Jones v. Barnd$63 U.S. 745, 751 (1983) (confirming that counsel has no duty to raise
a frivolous claim).

Under 28 U.S.C. § 2254(AArmbrustermust prove that the state court’s decision was

"(1) . . .contrary to, or involved an unreasonable application of, clearly established Federal la
as determined by the Supreme Court of the United States or (2) . . . based oeasonaiie
determination of the facts in light of the evidence presented in the State coustdmmgce
Sustaining a claim of ineffective assistance of counsel is very diifbegause "[tlhe standards
created byStricklandand 8§ 2254(d) are both 'highly deferential,” and when the two apply in
tandem, review is 'doubly’ soRichter, 562 U.S. at 106See also Pinholsteb63 U.S. at 202 (a
petitioner must overcome this "doubly deferential' standar8ta¢klandand [the] AEDPA"),
Johnson v. Sec'y, Dep't of Corg43 F.3d 907, 911 (11th Cir. 2011) ("Double deference is doubly

diffi cult for a petitioner to overcome, and it will be a rare case in which an ineffectistanssi



of counsel claim that was denied on the merits in state court is found to mefitnrelitederal
habeas proceeding."), aRdoler v. Sec'y, Dep't of Cor702 F.3d 1252, 1270 (11th Cir. 2012)
("Because we must view Pooler's ineffective counsel claimhich is governed by the deferential
Stricklandtest— through the lens of AEDPA deference, the resulting standard of review is
"doubly deferential.")cert. denied134 S. Ct. 191 (2013).
Ground One
Armbruster contends that he "was convicted on the basis of a guilty pleaahdhe
product of ineffective assistance of counsel” in violation of his federal rights to t@nisdue
process. (Dodl, p.5) Armbruster alleges that his trial counsel "provided deficient performance
by misadvising the petitioner as to a direct consequence of entering the plea; tahéte
Petitioner would receive two years of credit for time served in an Ohio prisorireservice of
a warrant and detainer by the Florida courts.” (Bo@. 4)
The state postonviction court granted Armbruster an evidentiary hearinthisnground
of ineffective assistance of counsé\rmbruster testified at the hearing direct examination as
follows (Respondent's Exhibit 9, transcript of February 12, 2014, evidentiary hearig:{30:
Q: And at various times during his representation of you on that
violation of probation, did [counsel] tell you what would happen to

you when you came to Floridar when the Florida case got
resolved?

A: We had several conversations.

Q: What did he tell you would happen?

A: Our first conversation was that he was going to get two years to
run concurrent with my Ohio sentence. From that point, when that
didn't seem to be happening, as my time in Ohio was winding down,
he said that he did notdidhat | was going to be extradited to Florida
but that | would have to come down and turn myselflimas
actually extradited once | s&xd my Ohio sentence. Upe#r while

8



| was awaiting extradition in the southeast Ohio regional jail is when
we had the conversation regarding that | may want to consider doing
a year. . .in order to alleviate the 30 years of probation that was
hanging on my head. When 1| arrived in Florida we had several
conversations on thghone and the next time we really discussed
any kind of sentencing was at the morning of the hearing and he
came to me and said that | scored to 43 months, | had a little over
two yearsn, the State was remaining silent and that we shexirait

to the violation.

Q: And so based on that conversation, what did you think your
prison time would actually be if you admitted to this violation of
probation?

A: Doing the quick math in my head | had taken the 43 months and
subtracted 24 and had figured that that came right around the number
he had given me when | was in Ohio which was a year or so. So, |
was thinking that was going to be the worst case scenario.

Q: And | believe you just ttified that it was when you got your
violation of probation hearing that was when you heard that there
was a 43month bottom of the guidelines scoresheet, correct?

A: That's correct, ma'am.

Q: And that you would get that credit for the two years you padts
in Ohio and the State was going to stand silent, correct?

A: Yes, ma'am.

Q: And, so, based on what [trial counsel] told you, is it correct, then,
that you did not proceed to a violation of probation hearing?

A: That's correct, ma'am.

Q: Had you known that the 10 year sentence would have been
imposed would you still have admitted to the violation of probation
or would you have proceededadearing?

A: I would have asketbr a hearing, ma'am.

Q: Had you known that you would- and we have talked abotiig
quite a bit and, | believe, [trial counsel] did as well. Concerning the
time that you spent in ja#- in prison up in Ohio after the detainer
had been filed, was it your understanding that you would receive
credit for that time that you served?

9



A: Yes,ma'am.

Q: And did you get that understanding from what [trial counsel] said
to you?

A: Yes, ma'am.

Q: So if you knew you were not going to receive that credit from the
time that you served in Ohio after the detainer had been served,
would you still have admitted to the violation of probation or would
you have gone to a hearing?

A: 1 would have gone to a hearing, ma'am.

Trial counsel testifiedon direct examination at the evidentiary hearing follows
(Respondent’s Exhibit 9, pp. 169517

Q: Okay.. . .[H]e alleges you were ineffective for misrepresenting
the credit[for] time served in Ohio and for failing to petition the
Court for that credit.

A: | would defer to the record of whether | did or did not.

Q: Okay. Do you agree that he is, awatter of law, entitled to the
credt that he served in Ohio?

A; Yes.

Q: You believe he’s entitled or do you belighat that's within the
discretion of the Court?

A: Oh. Yeah, to clarify that, | would hope that he would get all credit
that he deservekegally under the law, for the time that he spent in
Ohio all the way up through the tinhe was sentenced.

Q: Okay. He also alleges that he entered his admission fully
expecting to get credit for that 25 months. Do you recall discussions
with him specifially about that, about whether or not he would get
that credit?

A: | do recall— yes, | recall having questioa- or discussions with
him abouthe need to see that he does get credit for all time that he’s
legally entitled to receive.

Trial counsel further testified on cresgamination at the evidentiary hearing as follows

(Respondent’s Exhibit 9, p. 25):

10



Q: And did you explain to him that he would get credit for the time
that he spent in the Ohio prison after the detainer had been served?

A: | think, yed, | think there’s a strong likelihood that | would say
that.

Q: Okay. And that was the understanding thabr the conversation
that you and Mr. Armbruster had after he had been extradited to
Florida, correct?

A: I would say most likely it would either it would have been at
the time he was extradited to Florida and it probably was a running
conversation that continued all the way to the day of the
hearing— or the day of the court appearance in front of Judge
Ficarotta.

The state postonviction courtenied tiis groundof ineffective assistance of counsdtier
the evidentiary hearing as follows (Respondent's Exhibit 101@®#l3 (court's record citations
omitted):

Defendant alleges ineffective assistance of counsel when counsel
misrepresented créwfor time servedn Ohio and failed to petition

and notify the Court of thatredit Specifically, Defendant alleges

he has been incarceratsthce November 23, 200He alleges
Hillsborough County issued an arresarrant and detainer on
December 7, 2UD. He alleges due to the detainer and warrant, he
was unable to exerciseshcustody whilencarceratedn Ohio and

was indigible for a substance abuse prison diversion progksm
alleges heappeared before the Court on March 5, 2012, and was
sentenced fothe volation. He allegesis probation was revoked
due to hs incarceradn in Ohio. Therefore, he alleges bers® his
probation was revoked due to the offense and subsequent
incarceration irDhio, Defendants entitled to credit from the time

of theinitial arrest on that offense.

He alleges his counsel was fully aware of his out of state
incarcerabn as well as the fatitat his incarceratiomas the reason
for revocaion in Florida.However, he alleges $icounsefailed to
petition the Court forttis credit He alleges he enteredsiplea fully
expecing to getcredit for the twentyfive months he servedhile
under a detaineHe alleges counsel'sifure to pettion the Court

for and secure said di¢ prgudiced DefendantHe alleges had he
knownthat his counsel would not {igon the Court for said credit
and he wouldhot receive the credihe wodd not have entered a

11



plea. After reilewing the allegabns, the cort file, and the record,
the Court finds Defendant's allegations are facially sufficient

At the hearing, Mr. Souza adtted he and Defendant had a
discussion about nrgainingor alertng the Court to the gatime

he was entitled tdHe admitted Defendant was entitled to credit for
the time he servedh Ohio. When askedf he rec#led having
discussionswith Defendant, & responded, "I do recal— yes, |
recall havng quesbn — or, discussions ith him about the need to
see that he dseget credit for all time that he's ldaentitled to
receive."

On crossexamnation, Mr. Souza testified there was a strong
likelihood that he explainetd Defendant that he would get credit
for thetime he spenin the Oho prison after the deitaer had been
served

Defendant admitted that when he got to ti@aiion of probation
hearing, he heard heould get credit for the two years he spent
Ohio and the State was mg to stand silent. He adtted that based
on Mr. Souza'sepresentabns he did not proceed to aolation of
probaton heaing. He testifiedif he had known that he would not
get aedit for thetime he spenh Ohioafter the detainer was served,
he would have gone to a hizay.

After revewing the allegations, the testimony, evidence, and
arguments presented at thebruary 12, 2014, edentiary hearing,
the court files, and the record, the Court finds $uza's testimony

to be more credible thandiof DefendantThe Court fids"[a] trial
court has discretionary authority to award credit for the time a
defendant was incarcerated outsidedfage wile awaiting transfer

to Florida"" McRae v. State820 So2d 1048, 1049 (Fla 2d DCA
2002), see also Konz v. State462 So2d 450, 451 (Fla 1985),
DeGeso vState 771 So02d1264, 1265 (Fla2d DCA 2000). When
considering whether to award credit, Faltcourt should consider
whether the defendantasbang held 'solef because of the Florida
offense fowhich he or she is lmgy sentencetf DeGeso771 So 2d

at 1265 (quotigKronz, 462 So. 2d at 451).

The Court finds at the time keas in ison in Gio, Defendant was
not in Ohio solelybecause of the Himla offenses, but was serving
prison in Ohio because of the Ohio offensesdmnmitted vhile
sening his Florida probatiom Ohio. The Court finds although Mr
Souza advised the Court on March 5, 2012, efiendant had
served two yearsrigonin Ohio, he did not ask the Coud give
Defendancredit for said time. However, the Cofirtds Mr. Souza
did subsequentlyile a motion for modication of sentenceThe

12



Court finds atthe Apil 16, 2012, heamg on themotion for
modfication of sentence, MrSouza argued to theourt that there

was a detainer issued by the State of Florida on December 7, 2009,
and hethought Defendant should be able to get credit from that
period of time going forwardThe Court finds Judgeicarrotta
responded that he didot know if Defendant got credit for that time
period, but that he was to get credit for evangthe was entitled

to. The Court deied the motiorfor modfication of sentence and

the tenyear pison sentence remained.

The Caurt further finds although MiSouza hoped the Court would
give Defendant creditor time he spenin the Ohio pison and
requested such at the April 16, 2012, iegrMr. Souzadid not
guarantee that Defendant would receive such ciag Court finds

it was withinthe Court's discretion to deterne whether Defendant
should receive the Ohio credowever, theCourt findsit was
unreasonable for Defendant tolibee that based on the fact that
Defendanhadjust been released from thei®lprisonon a similar
charge, that the Court would use discretion to grant the @
credit As such, the Court finds Defendant cannot demonstrate that
Mr. Souza acted deficiently or any result prepdice when eveif

Mr. Souza had p#ioned he Court, the award of such credit is
discretonary; not mandatoryrhe Court finds ewvewhen Mr. Sauza
raised itat the motion for modification of sentence tieg, the
Court did not award suctredit, but announced Defendant would
receive credit for everything he wasidet to. Becausthe award

of the Ohio credit was discretionary and not mandatory, Defendant
cannot proveertitlement to the Gl credit As such, no reef is
warranted upofthis] clam . . ..

The AEDPA "erects a formidable barrier to federal habdes fer prisoners whose claims
have been adjudicated in state couRa&niel v. Comm'r, Ala. Dep't of Cari822 F.3d 1248, 1260
(11th Cir. 2016). A question of the credibility and demeanor of a witness is a question oétact. S
Consalvo v. Sec'y for Dep't of Cqri664 F.3d 842, 845 (11th Cir. 2011) (citifgeund v.
Butterworth 165 F.3d .939, 862 (11th Cir. 1998n(bang). Under Section 2254(e)(1), "[flederal
habeas courts generally defer to the factual findings of state courts, prgghm fats to be
correct unless they are rebutted by clear and convincing evidedogée's v. Walker540 F.3d
1277, 1288 n.5 (11th Cir. 2008 bang. See also Devier v. Zgr F.3d 1445, 1456 (11th Cir.

1993) ("Findings by the state court concerning histdrifacts and assessments of witness

13



credibility are . . . entitled to the same presumption accorded finding of fact under .28 U.S
§ 2254(d).")cert. denied513 U.S. 1161 (1995). "Determining the credibility of witnesses is the
province and function fostate courts, not a federal court engaging in habeas review. Federal
habeas courts have 'no license to redetermine credibility of witnesseg \whmeanor was
observed by the state court, but not by ther@86nsalvg 664 F.3d at 845 (quotingarshall v.
Lonberger 459 U.S. 422, 434 (1983)). This deference applies to a credibility determination that
resolves conflicting testimonySee Baldwin v. Johnspf&52 F.3d 1304, 1316 (11th Cir. 1998)
("We must accept the state court's credibility determinatiwh thus credit [the attorney's]
testimony over" the applicant's testimonycgrt. denied526 U.S. 1047 (1999). The deference is
heightened when reviewing a credibility determination in a Section 2254 aplic&ore v.
Sec'y, Dep't of Corr 492 F.3d 1273, 1300 (11th Cir. 200@yt. denied552 U.S. 1190 (2008).
Accord Kurtz v. Warden, Calhoun State Prisefil F. App'x 927, 929 (11th Cir. 2013) (™A certain
amount of deference is always given to a trial court's credibility detations' and aredibility
determination in a case on habeas review receives heightened deferenotiriyy Gare 492
F.3d at 1300)cert. denied sub nom, Kurtz v. Jean34 S. Ct. 2728 (2014)). The state court's
credibility determination is presumed corre&ee Rice v. Collind46 U.S. 333, 3442 (2006)
("Reasonable minds reviewing the record might disagree about the [witnesdibjlity, but on
habeas review that does not suffice to supersede the trial court's credibelitypidation.").

The state postonviction court found counsel more credible tAambruster Armbruster
has not shown, by clear and convincing evidence, that the state court's credi#dityination
was unreasonable&see Jone$H40 F.3d at 1288 n.5. Furthermdreerecord shows that, although
counsel did not request at sentencing that Armbruster receive credit for ¢heetived in Ohio,

trial counsel did subsequently file a motion for modification of sentence in which etouns

14



specifically requested that Armbrusteceive such credit. (Respondent’s IBXhLO, transcript of
April 16, 2012, hearing, pl) The state judgeoncludedat the hearing on the motiahat
Armbruster’gets credit for everything heentitled t6 but did not conclude that Armbruster was
entitled to credit for the timgerved in Ohio and denied the motion for modificatifd. at pp.4-5)

Armbruster presents no evidence establishing entitlement to credit for the tied se
Ohio. Consequently, he fails to meet his burden of rebutting with clear and convincingeviden
the presumption of correctness afforded the stateqmostiction court's credibility determination.
28U.S.C. § 2254(e)(1). The state courts' rejection of this ground of ineffective assistanal
counsel was @ither contrary to, or an unreasonable applicatiosicklandnor was the ruling
based on an unreasonable determination of the facts in light of the evidence presented in sta
court. 28 U.S.C. § 2254(d)(1), (d)(2). Ground one warrants no relief.
Ground Two

Armbruster contends théis trial counsel rendered ineffective assistance by not filing
eithera motion to withdraw plea or a notice of appeaAtmbruster alleges thaturing the Rule
3.850 evidentiary hearinlgis trial counsebcknowledgedhat Armbruster asked him to preserve
and perfect an appeal bedunseladmitted thahe 'heither filed amotion to withdraw or a notice
of appeal ..." (Id.) Armbruster argues that counsel's alleged error resulted in a faiture "
preserve the Peiiiner's due process rights.”

Motion to withdraw plea

In his Rule 3.850 motion Armbruster alleged the following (Respondent's Exhibit®) p.
(footnotes omitted):
The Supreme Court of the United States has ttedt there is a
constitutionally imposed duty on an attorney to consult with a

defendant about an appefaihiere is reason to think thatational[]
defendant would want an appeal or that a particular defendant has
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reasonably demonstrated that he or she was interested in appealing.
In the causetehandthe Defendant askembunsel if it was possible

to file an appeal. Counsel advised that the only option was a motion
under Fla. RCrim. P. 3.800(c} Motion to Modify Sentence. This
clearly is not the casas Fla. R. App. P. 9.104(b)(1)(D) statefsjt

a defendant "can appeal orders revoking or modifying probation."
Counsel also stated that he was not retained to be the Defendant's
appellate counserhis in itself is a direct violation of Fla. R. Crim.

P. 9.104(d)(1) which state]s"An attorney has an obligatioto
preserve the right to appeal when asked, even if the defendant will
be represented on appeal by a different attorney."

Defense counsel's failure to be forthright with the Defendant in
regards to his options prevented the Defendant &rencising his

right to file a timely motion under Fla. R. Crim. P. 3.170(l) or to file

a direct appeal; the defendant would have to file eithdrinvihirty

(30) days of sentencing. Instead counsel filed a motion to modify
sentence which was not heard until April 16, 2012, well beyond
thirty (30) days after sentencing (March 5th, 2012). These actions
frustrated the Defendant&fforts to exercise his right to appea
because counsel remained the Defendant's attorney of record and
anypro semotions filed, such as a timely 3.170(l) [motion] in this
case would be considered a nullity. Inasmuch as counsel's actions
amount[] to ineffectiveness thus denying the Defendant his right to
competent, effective counsel. If not for counsel's actions the
Defendant wouldhave been able to file a timely motion to withdraw
plea or a direct appeal in order to request a full revocation hearing
due to counsel's ineffectiveness.

After ordering the State to respqgritie state postonviction court denied ik claim of
ineffective assistance of counsel as follows (Respondent's Exhihitp.18) (court's record
citations omitted)

Defendant alleges ineffective assistance of counsel due to counsel's
failure to file a timely motion to withdraw plea under rule 3.170(1)
At the evidentary hearingjtrial counselladmitted his office did not

file a motion to withdraw plea. Defendantnaitted [trial counsel]

did not file a motion to withdraw th@ea even though he asked him

to do soHowever, he did not recdlrial counsel] advisingpim that

he could either have a heay or could adhit to the volation. He
denid knowing thatif he had a violation of probation heayj the

State would have to present evidetitathe violated.

After revewing the allegations, the testimony, evidenesd
arguments presented at thebruary 12, 2014 vedentiary heang,
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the court files, and the record, the Court finds Defenthaled to
meet his burden to prove thajtrial counsel]had filed a motion to
withdraw plea, the motion would have been granted. Consequently,
the Cout finds Defendant fibed to proveprgudice As such, no
reliefis warranted upon this poon of [this] claim. . . .

In his Rule 3.850 motion Armbruster stated no basis for withdrawing his plea.
Accordingly, he failed to deomstrate either cause or prejudice ungickland. To the extent
that he asserts ims federal petitionhat counsel erred by not movingwithdraw the plea based
on Armbruster not receiving credit for the time served in Ohio, he cannot obtairbeslzfsdis
proposedbasis to withdraw his plea w@as considered by thestate postconviction court
notwithstanding the lack of a motion to withdraw ples discussed in ground ongjpra
Armbruster's failure to satisfitrickland's requirements precludes relief on this claim of
ineffective assistance of counsélhe state courts' rejection of this ground of ineffective assistance
of trial counsel was neither contrary to, or an unreasonable applicat®tickland,nor was the
ruling based on an unreasonable determination of the facts in light of the evidenceefresent
state court. 28 U.S.C. § 2254(d)(1), (d)(2).

Notice of appeal

Armbruster claims that his trial counsel rendered ineffective assistgnoetliling a
noticeof appeal. Even assuming that trial counsel performed deficiently by not filingca nbt
appeal on Armbruster's behalymbruster fails to satisfistrickland'sprejudice requirement.
Armbruster's probation was revoked and his sentence imposed in March B4 2entencing
judge advised Armbruster at the conclusion of the revocation hearing that he hadatysrtp d
appeal the judgment and sentence. (Respondent's Exhibit 10, transcript of March 5, 2012,
revocation hearing, 12) Because his triatounsel filed no notice of appeal, Armbruster alleged

in his Rule 3.850 motion that his trial counsel rendered ineffective assistaroe. state
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postconviction court dismissed this claim of ineffective assistance of coumgslAugust 2013
order asdllows (Respondent's Exhibit 6, pp.8j=-
[W]ith respect to counsel's failure to file a timely appeal when asked,
the Court finds because the relief sought is a belated appeal,
Defendant must seek such relief in the appellate cBedfla. R.
Crim. P. 3.850(1). This Court does not have jurisdiction to grant
defendant a belated appeal. As such, this portion of [this]
claim. . .is dismissed without prejudice to any right Defendant may

have to file a timely petition for a belated appeal in the appellate
court.

Under Rule 9.141(c)(5)(A), Florida Rules of Appellate Procedure, Armbruster lwad tw
years after the expiration of time for filing the notice of appeal ftbmfinal revocation
order —until April 2014— to file apetition for belated appeal. Whéme state postonviction
court dismissed his claim of ineffective assistance of counsel in Augudt6fmtbruster still had
approximately eight months in which to file a petition for belated appeaimbruster
acknowledges in his reply that petitional for abelated appeah 2016"which was subsequently
denied as untimely.” (Do®, p.8) He claims that "[t]he untimely filing was not due to a lack of
due diligence but rather was an outcome of the Petitioner allowir[g]tate [a]ppeals court an
opportunity to rule on the postnviction claim first." [d.)

Even assuming that trial counsel performed deficiently by not filing a noftiappeal on
Armbruster's behalfArmbruster cannot show prejudice because he still had time remaining after
the dismissal of higneffective assistance of counsel claim to file a petition for belated appeal.
Inexplicably, and despite notice from the postviction court of the procedure fpursuing a
belated appeal, Armbruster tarried nearly two yeansntil July 2016—to petition the state
appellate court for a belated appeal. (Respondent's ExhibitH& untimeliness of that petition

resulted from Armbruster's own actiorSonsequentlyArmbruster cannot demonstrate prejudice
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resulting from trial counseldeficient performance &tricklandrequires. Ground two warrants
no federal habeas relief.
Ground Three

Armbruster contends thae "was unconstitutionally denied credit against his sentence to
which he was lawfully entitled.” (Dod., p.8) Armbruser allegeghat "if he had been serving a
sentence in the Florida prison system when served with the warrant he woultkkaverought
before the court issuing the warrant in a timely manner or he would have beed &enmthike credit
but since Pdioner was in another jurisdiction there is no statutory requirement to granettie'cr
(Id.) He further alleges that this "sentence[prgttice is prejudicial and violates the Petitioner's
Due Process rights as guaranteed by the Constitution dfritted State$. (Id.) Armbruster
additionally asserts in his reply thdlorida law excludes him from being treated like other
incarcerated defendants even though thi®®tr was at all relevant times under the jurisdiction
of the State of Florida," resulting in a violation of his constitutional right tolguagection.

Respondent correctly argues that this grouwdniexhausted and procedurally defaulted
because Armbruster did not present the ground to the state court. Armbrusterirapliesised
this claim in his memorandum of law filed with his initial brief in the appeal of the denia of h
Rule 3.850 motionHowever,Armbruster did not present &therthe state postonviction court
or the state appellate court either a federal due process claim or a federal equadpiéeat
based orthe alleged unconstitutionality of Florida's discretionary award of crediinhe served
in an out-ofstate jurisdiction.Consequently, the ground is unexhausted.

Before a federal court can grant habeas relief, a petitioner must exhaust evahteavai
state court remedy for challenging his conviction, either on direct appeal arstate post

conviction motion. 28 U.S.C. § 2254(b)(1)(A), (C). "[T]he state prisoner must givedtse st

19



courtsan opportunity to act on his claims before he presents those claims toa fedet in a
habeas petition."O'Sullivan v. Boerckel526 U.S. 838, 842 (1999)See also Henderson v.
Campbel] 353 F.3d 880, 891 (11th Cir. 2003) ("A state prisoner sedkitgral habeas relief
cannot raise a federal constitutional claim in federal court unless herdipgtrly raised the issue

in the state courts.") (citations omitted). To exhaust a claim, a petitioner musit ihesstate

court with both the particuldegal basis for relief and the facts supporting the cl&@ee Snowden

v. Singletary 135 F.3d 732, 735 (11th Cir. 1998) ("Exhaustion of state remedies requires that the
state prisoner ‘fairly presen[t] federal claims to the state courts in ordgveithe State the
opportunity to pass on and correct alleged violations of its prisoners' federal™)ightsoting
Duncan v. Henry513 U.S. 364, 365 (1995)). The prohibition against raising an unexhausted claim
in federal court extends to both the bréeghl theory of relief and the specific factual contention
that supports reliefKelley v. Sec'y for Dep't of Cor377 F.3d 1317, 1344 (11th Cir. 2004).

The requirement that a petitioner exhaust each available state court remedy as sipeerequ
to federal review is satisfied if the petitioner "fairly presents" his claim¢h eppropriate state
court and alerts that court to the federal nature of #encl 28 U.S.C. § 2254(b)(1Ricard v.
Connor, 404 U.S. 270, 275-76 (1971). A petitioner may raise a federal claim in state court "by
citing in conjunction with the claim the federal source of law on which he reliesasealeciding
such claim on fedaf grounds, or by simply labeling the claim ‘federaBéldwin 541 U.S. at 32.
Armbruster'dailure to presengitherhis federal due procesdaim or his federal equal protection
claim to the state court deprived the state court of a "full and fair opportunity to resolve any
constitutional issues by invoking one complete round of the State’s establishddtappglew
process."Boercke) 526 U.S. at 845See also Anderson v. Harled$9 U.S. 4, 5 6 (1982) ("It is

not enough that all the facts necessary to support the federal claim weeethefstate courts or
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that a somewhat similar state law claim was made."). State procedural rules phecibdester
from returning to state court to present his federal daireithera direct appeal or asend Rule
3.850 motion.Armbruster'dailure to properly exhaust his federal claimthe state courts results
in a procedural default.

"If the petitioner has failed to exhaust state remedies that are no longer aydhabl
failure is a procedural default which will bar federal habeas relief, iglitiser the cause and
prejudice or the fundamental miscarriage of justice exceptiorplgabple.” Smith v. Jone256
F.3d 1135, 1138 (11th Cir. 2001). To establish cause for a procedural default, a petitioner "must
demonstrate that some objective factor external to the defense impeded the edfeet the claim
properly in state couftt.Wright v. Hopper169 F.3d 695, 703 (11th Cir. 1999). To show prejudice,
a petitioner must demonstrate not only that an error at the trial created thdiposkjirejudice
but that the error worked to his actual and substantial disadvantage ectédrihe entire trial
with error of constitutional dimensionUnited States v. Fradyl56 U.S. 152 (1982). In other
words, a petitioner must show at least a reasonable probability of a different eukbenaderson
353 F.3d at 892.

Absent a showing of cause and prejudice, a petitioner may obtain federal habeasfreview
a procedurally defaulted claim only if review is necessary to correct arfuerttal miscarriage of
justice. Edwards v. Carpentes29 U.S. 446, 451 (2000Yjurray v. Carrier, 477 U.S. 478, 495
96 (1986). A fundamental miscarriage of justice occurs if a constitutionaligiolzds probably
resulted in the conviction of someone who is "actually innoceathlup v. Delp513 U.S. 298,
327 (1995);Johnson v. Alabam&56 F.3d 1156, 1171 (11th Cir. 2001). To meet the "fundamental

miscarriage of justice" exceptioArmbrustermust show constitutional error coupled with "new
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reliable evidence— whether . . . exculpatory scientific evidence, trustworthy eyewitness ascount
or critical phystal evidence— that was not presented at triaSthlup 513 U.S. at 324.

Armbrusterfails to allege or show cause and prejudice for the defadlitloér a federal
due process claim or a federal equal protection claim challenging the wioosaility of Florida's
procedure for awarding credit for time served in andftgtate jurisdiction.He cannot meet the
"fundamental miscarriage of justice" exception because he presents noeliadle evidence”
that he is actually innocentSchlup 513 U.S. at 37. Because he satisfies neither exception to
procedural defaulArmbruster's federal due process claim and his federal equal proteeiion
areprocedurally barred from federal review.

Accordingly,Armbrustels petition for the writ of habeas corpus (Doc. DENIED. The

clerk shall enter a judgment agaidstmbrusterandCL OSE this case.

DENIAL OF BOTH A
CERTIFICATE OF APPEALABILITY
AND LEAVE TO APPEAL IN FORMA PAUPERIS

IT IS FURTHER ORDERED that Armbrusteris not entitled to a certificate of
appealability. A prisoner seeking a writ of habeas corpus has no absolute entitlenpgrdaiosa
district court’s denial of his petition. 28 U.S.C. 8§ 2253(c)(1). Rather, a district roosttfirst
issue a certificate of appealability ("COA"). Secti@b2(c)(2) limits the issuing of a COA "only
if the applicant has made a substantial showing of the denial of a constitutiohal Tiglmerit a
certificate of appealabilityArmbrustermust show that reasonable jurists would find debatable
both (1) the merits of the underlying claims and (2) the procedural issuesksdseaise See28
U.S.C. 8§ 2253(c)(2)Slack v. McDanigl529 U.S. 473, 478 (2000kagle v. Linahan279 F.3d

926,935 (11th Cir 2001). Because he fails to show that reasonable jurists would not debate either
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the merits of the claims or the procedural iss@es)brusteris entitled to neither a certificate of

appealability nor leave to appealforma pauperis

Accordngly, a Certificate of Appealability BENIED. Leave to appe#h formapauperis
is DENIED. Armbrustermust obtain permission from the circuit court to appeaforma
pauperis

DONE andORDERED in Tampa, Floriddhis 26thday of November 2019.
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Charlene Edwards Honeywell /
United States District Judge
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