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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
K.B.,
Plaintiff,
V. Case No: 8:19-cv-494-T-27SPF

CITY OF VENICE, FLORIDA and
KAREN RUSHING,

Defendants.
/

ORDER

BEFORE THE COURT is Defendant City of Venice’s Motion to Dismiss (Dkt. 12)
Defendant Karen RushitggyMotion to Dismiss (Dkt. 14) andPlaintiff's oppositiongDkts. 13,
15). Upon consideration, the Motions (Dkts. 12, 14)GIRANTED in part.

Factual Background

In August2017, Plaintiff K.B., then a minor under 18 years of age, was battered and
sexually abused bgn adult maleén Venice, Sarasota County, Florida. (DktAn. Compl, at
4). Shefiled a complaint withthe City of Venice Police Departmedetailingthe assauland
providing the policewith her name, date of birth, address, and other persdeatifying
information. (Id. at § 6).With this information the City of Venice, “acting by and through its
police department,investigated andrrested the adult makhat K.B. allegedcommitted the
assault(ld. at 1 7).

Following the arrest, the City of Venice Police Department provided the Clerk of the

Circuit Court of Sarasota County, Karen E. Rushwigh) a copy of the pade officer's Probable

! AlthoughDefendant Rushing’s motidncludes argument on behalf of Defendant Sarasota County, Florida,
the claimsagainstSarasota Countyeredismissed on June 21, 20BeeDkt. 17).
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Cause Affidavit.(ld. at T 8).In this documentK.B.’s name age, residence, and related persona
information were unredacted(ld.). And upon receiving thaffidavit, Rushing publishedhe
document on the Clerk’s public website in unredacted form. (Fl1@j}. As a result, K.B. claims
that she “was damaged and subject to humiliation and shame and mental distre$®r name
was published for viewing by the general public in connection with the [assault] (Id..at |
13).
Procedural Background

This actioncommencedvhen K.B.filed her civil complaintin the Circuit Court of the
Twelfth Judicial Circuit asserting two counts against Defendants City of Venice, Florida (“the
City”), Karen E. Rushing, in her capacity as Clerk of the Circuit Court of Sai@sotaty, Florida,
and Sarasota County, Florida. (Dkt1)l In heroriginal complaint, K.B. included claim under
42 U.S.C. § 1983, alleging that the Defendants unlawfully failed to redact her identwyhand
personalidentifiable information fronthe probable cause affidavit prior to its publicatitin
violation of the privacy protections afforded to child victims under 18 U.S.C. § 3500¢d)at
26). Defendants Karen E. Rushing and Sarasota County, Fl@idavedthe actionbased on
federal question jurisdiction, 28 U.S.C. § 1331. (Dkt. 1).

In response to K.B.’s complairthe City filed its Motion fora More Definite Statement.
(Dkt. 5). In the Order granting the motion, it was noted that althd€ds. “asserts a cause of
action for the statutory tort, under 42 U.S.C. § 1988violations offK.B.’s] civil right of privacy,
.. . itis unclear whether she is asserting a substantive or procedural due process,\oolsdime

other constitutional violation.” (Dk8 at 2) (citing (Dkt. 7 at 6)K.B. was granted leawe amend



(Id. at 3, and subsguently amended her complaint, whiobw asserts six counts agaitisé same
threeDefendantg. See(Dkt. 9).

In Count I, K.B. brings a clairagainst the Cityunder and pursuant to 42 U.S.C. § 1983,
for damages suffered by plaintiff caused by the Cidgprivation, under the color of state law, of
substantive rights and privileges secured to plaintiff by the laws of the United &tataerica.”

(Id. at 1 2. Like the§ 1983 claimshe asserted ineroriginal complaint, K.Bs § 1983 claimin

Count | of her Amended Complaint is based on the allegation that she “had a substantive right of
privacy with regard to her identity and other personal information under and pursuant to 18 U.S.C
§ 3509(d), and defendant City had a corresponding duyotect[her] privacy in that regard.

(Id. at  11).

In Count I, K.B. brings a state law negligence claim against the City, allegingt that
breached its duty of confidentiality owedherunder 18 U.S.C. § 3509(d). (Id. at 1 17-32).
Specifically, she alleges that “[pJursuant to 18 U.S.C. § 3509(d), defendant Citychay &
plaintiff to maintain confidentiality with regard to plaintiff's identity and otherspeal
information when said defendant prepared the Probable Cause Afaavdelivered it to the
Clerk of the Circui{C]ourt for publication.” (Id. at { 28).

In Count I, K.B. brings an additionatate law negligence claim against the City, alleging
that “[pJursuant to Florida Statutes, Sec. 794.024, defendant City haylta glaintiff to maintain
confidentiality with regard to plaintiff's identity and other personal information wled s
defendant prepared the Probable Cause Affidavit and delivered it to the Clerk of thig Cjowrt

for publication.” (Id. at 11 33, 44).

2 Although K.B.’s Amended Complaititringsclaimsagainst the same three Defendants, K.B. indade
additional countagainst Karen E. Rushirfiqdividually.” (Dkt. 9 at 10).



In Count IV, K.B. reallegesa 81983 claim against Rushing, individually and in her
capacity as Clerk of the Circuit Court of Sarasota County, Florida. (Id. at § 49fiHigcK.B.
alleges that “defendant Clerk, acting under color of state law, deprived plairtér substantive
right of privacy of her identity and personal information, which right of privacy is secured to
plaintiff under 18 U.S.C. § 3509(d).” (Id. at 1 60).

And in Counts V and VI, K.B. rasserts her negligence claim againssiitng,alleging
that[she]violated the duty to maintain confidentiality afforded to K.B. under 18 U.S.C. § 3509(d),
(Count V), and Fla. Stat. § 794.024, (Count VI). (Id. at 11 66-99).

As outlined below, however, 18 U.S.C. § 3509&hot a validbasis fo K.B.’s § 1983
claims or her state law negligence claimbecause neither Defendant could have violated the
statute Counts I, Il, IV, and V are theforedue to be dismissed.

Standard

A complaint shoulccontain“a shortand plain statemenbf the claim showingthat the
pleaders entitledto relief.” Fed.R. Civ. P. 8(a)(2).This rule does norequiredetailedfactual
allegationsputit demandsnorethanan unadorned, conclusogccusatiorof harm.Ashcroftv.
Igbal, 556U.S.662,678(2009).Thecomplaint mustpleadall factsestablishinganentitlemento
relief with morethan‘labelsandconclusions’ or &ormulaic recitationof theelements of a cause
of action.” Resnick/. AvMed,Inc., 693F.3d1317, 1324 (11tkir. 2012) (quotindell Atl. Corp.
v. Twombly 550U.S. 544, 555 (2007))in evaluating a motion to dismiss for failure to state a
claim under Rule 12(b)(6), the relevant question is whether the allegationsfiziersubd allow
the plaintiff to conduct discovery in an attempt to prove the allegations, not whetipdaritiif
will ultimately prevail.See Jackam v. Hosp. Corp. of Am. Mideast, B@D F.2d 1577, 15780

(11th Cir. 1986).



A complaint must be dismissed pursuant to Rule 12(b)(6) if the complaint does not plead
“enough facts to state a claim to relief that isuplble on its face. Twombly 550 U.S. at 547.
“[W]hen the plaintiff pleads factual content that allows the court to draw thenaaleanference
that the defendant is liable for the misconduct alleged,” a claim is plauglidé.556 U.S. at 678.

For the purposes of a motion to dismiss, all of the factual allegations contained in fhl@inbm
must be accepted as tru@. But this tenet is “inapplicable to legal conclusiorid.™While legal
conclusions can provide the framework of a complaint, they must be supported by factual
allegations.ld. at 679.

Discussion

Title 18 U.S.C. § 3509jtled “Child victims’ and child witnesses’ rightssets forththe
manner in which child victims and thgdersonal informations protected in connection itk
federalcriminal proceedings involvingbuse SeeUnited States v. Schop®38 F.3d 1053, 1061
(9th Cir. 2019) (“18 U.S.C. § 3509 . . . sets forth court procedures for child victifne&man v.
Allentown School Distri¢tCase N019-cv-4336, 2019 WL 4805224, at *3 (E.D. Pa. Oct. 1, 2019)
(“18 U.S.C. 8 3509.. . . sets forth the rights of child victims and child witnesses in fedmiabtri
matters’).

Section 350%ppearsn Part Il of the Federal Rules and Criminal Code, titledrttthal
Procedure,”specifically in Chapter 223 of Part I, titled “Witnesses and Evidendad it
explicitly fallswithin the scope of Rule 1 of the Federal Rules of Criminal Proceske®3 U.S.C.

8 3001,which states*These rules govern the procedimeall criminal proceedings in the United

States district courts, the United States courts of appeals, and the Supnerinef @he United



States.”Fed. R. Crim. P. 1(a)(®) Rule 1 provides“[w]lhen a rule so states, it applies to a
proceedng before a state or local judicial officer.” Fed. R. Crim. P. 1(a)(2).

K.B. relies onsection (d) of § 3509, titled “Privacy protectioag thebasis for her § 1983
claims (Counts | and IV)andas the statutorily imposed duty for Istate law negligencelaims
(Counts 1l and V.* See(Dkt. 9). Defendants challeng€.B.’s relianceon § 3509 in Counts |, II,

IV and V, andmove to dismiss the Amended Compldortfailing to stateaclaim for which réef

can be grantedsee(Dkt. 12 at 2;,Dkt. 14 at 6).Specifically, Defendants argue tH&aB8509(d),is
inapplicable, does not explicitly impose a duty on théais toinclude any “reference to the
‘substantive right of privacy{K.B.] claims,” and is devoid of any language which “creates a direct

civil cause of action for its breacfA.(Dkt. 12 at 5; Dkt. 14 at)2

3 Seealso Dohm v. City of Rekford, IIl, 679 F. Supp. 740, 741 (N.D. Ill. Sept. 22, 198®y their own
terms, the Federal Rules of Criminal Procedure apply only to criminal pragseddifederal courts. . ."”).

4 Section 3509(dprovides
Privacy protection-
(1) Confidentiality of information-(A) A person acting in a capacity described in
subparagraph (B) in connection with a criminal proceeding-shall
(i) keep all documents that disclose the name or any other information concechiitd) a
in a secure place twhich no person who does not have reason to know their contents has
access; and
(ii) disclose documents described in clause (i) or the information in them thate®ace
child only to persons who, by reason of their participation in the proceedingrezesgs
to know such information.

(B) Subparagraph (A) applies-to

(i) all employees of the Government connected with the case, including employees of the
Department of Justice, any law enforcement agency involved in the case, and any person
hired by the Government to provide assistance in the proceeding;

(i) employees of the court;

(i) the defendant and employees of the defendant, including the attorney for theeahefen

and persons hired by the defendant or the attorney for the defendant to prasideeess

in the proceeding; and

(iv) members of the jury.

5Moreover the Citycontendthat Count | fails because it does not include “any reference to a Constitutional
right or amendment.”Okt. 12). This contentionhowever s without merit agt2 U.S.C.§ 1983authorizesactions
against state actors ftwiolations of federal statutory as well as constitutional laMeine v. Thiboutqt448 U.S. 1,
4 (1980)



i. Counts | and IV — 42 U.S.C. § 1983 Claims Based on 18 U.S.C. § 3509(d)

To allege a8 1983 claim,K.B. must, at a minimum, allege that: ($he suffered a
deprivation of rights, privileges or immunities secured by the Constitution and/or lawe of t
United States and (2) the act or omission causing the deprivation was committedsonaptng
under color of lawSeeBowles v. Desantj®34 F.3d 1230, 1239 (11th Cir. 201'Bince 8§ 1983
confers no substantive rights, a plaintiff seeking relief under the statute must 8rirga claim
in conjunction with some other statute or constitutional provision that provides sulestagtits.”
Chapman v. Houston Welfare Rights Qryt1 U.S. 600, 6171979). A 81983 claim, however,
may only be instituted by plaintiffs asserting a “violation of a federal right, not mereblation
of federal law.”Blessing v. Freeston&20 U.S. 329, 340 (1997mportant here’a plaintiff must
point to a violation of a specific federal right¥’hiting v. Traylor 85 F.3d 581, 583 (11th Cir.
1996) (citation omitted).

As the Eleventh Circuinstructs, ft]he first thing[to] do in determining whether a statute
confers a federalght enforceable under § 1983 identify exactly what rights, considered in their
most concrete, specific form, [plaintiff] [is] assertingBdwles 934 F.3d at 1239 (quotirBurban
v. City of Neptune Beacl®20 F.3d 1274, 1278 (11th Cir. 201@ternd quotation marksand
citation omitted). K.B. contendshat the right she assertauisder § 3509(d) to have her personal
information protected The question therefore,is whether§ 3509(d)confers a federal right to
privacythat if violated, can form the basisf K.B.’s § 1983 claim.

That questions resolved by “look[ing] at the text and structure of the statute in order to
determine if it unambiguously provides that specific righd.” (quoting31 Foster Children v.

Bush 329 F.3d 1255, 1270 (11th Cir. 2003) (internal quotation marks oiitidte Supreme



Courtformulatedthe followingtest to determine whetharplaintiff’'s claims involved violations
of fedeal rights as opposed to violations of federal law:

First, Congress must have intended that the provision in question benefit the

plaintiff. Second, the plaintiff must demonstrate that the right assertedliechte

by the statute is not so “vague and amorphous” that its enforcement would strain

judicial competenceThird, the statute must unambiguously impose a binding

obligation on the States. In other words, the provision giving rise to the asserted
right must be couched in mandatory, rather than precteans.
Blessing 520 U.S. at 34411 (citations omittedl If each of these factors is met, a right is
presumptively enforceablender§ 1983.1d. at 34L. Conversely, if any factor fails, the provision
“does not provide a person with a federal right enforceable under 8 Ea8Ban 920 F.3d at
1279.

Considering he text and structure of 8 35d9 there is no indication that Congress
intended for the statute tmenefitminors instate court proceedings, or that it “unambiguously
impose[s] a binding obligation on the Stated. First,as discussed, the scope of § 3E60#efined
by Rule 1 of the Federal Rules of Criminal Procedure, which limits the statupdisadylity to
criminal proceedings in federal codr6econdthe statutexplicitly applies to “all employees of
the Government connected with the case,” “employees of the court,” “the defendanpémgeem
of the defendant,” and “members of the jury.” 18 U.S.C. § 3509(d)(IN@&#nbly &sentfrom the
statute and Rule it the applicationof the statuteto the State<Cf. Fed. R. Crim. P. 1(a)(2And
as the Eleventh Circuhias stated, “[a]mbiguity precludes enforceable righattes v. Chief
Exec Officer of SBroward Hosp. Dist.683 F.3d 1323, 1326 (11th Cir. 2018u6ting31 Foster

Children, 329 F.3dat 1270Q. Further, he Eleventh Circuit has denied § 1983 claims based on

alleged violations othe statutes in Title 1&inding those statutegrelevant as they “govern

8 SeeFed. R. Crim. P. 1(a)(1)esalsoFreeman 2019 WL 4805224, at *3 (“18 U.S.C. § 3509 sets forth
the rights of child victims and child witnesses in federal criminal matters”).



criminal procedure in #federal court system for federal crimes. .” SeeClancy v. Fla. Dejp
of Corr., 782 F. App’x 779, 781 (11th Cir. 2019).

Accordingly, K.B. did not suffer a deprivation of a federal rightler 18 U.S.C. § 3509(d)
See id(“Section 1983 provides a right of action for a violation of a federal statute only \waen t
statute unambiguously grants an individual righi&id, because § 3509(d) does not apply to the
statesshecould nothavesuffereda violation of federal lawHer § 1983 claimalleged inCounts
| and MV are therefore dismiss€gd

ii. Counts Il and V — Negligence Claims Based on 18 U.S.C. § 3509(d)

To prevail on her claisifor negligenceK.B. must prove that Defendants owed a duty of
care, breached that duty, caused the harm she suffered, and that she suffered Sahveay¢zs v.
WakMart Stores, InG.155 So. 3d 471, 473 (Fla. 5th DCA 2015). “The existence of a dutyef c
is generally a question of law to be determined by the court, while breach, causation, and damages
are generally questions to be decided by the trier of figc{(€iting Jackson Hewitt, Inc. v. Kaman
100 So. 3d 19, 28 (Fla. 2d DCA 2011)).

Florida recognizes that a duty of care may arise from four sources: (1) regulations or
statutes; (2) judicial interpretations of such legislation; (3) other judicial authamiti(4) specific

factual scenariosCurd v. Mosaic Fertilizer, LLC39 So. 3d 1216, 12278 (Fla. 2010).As

"To the extent K.B. contends that conflict preemption applies, that contention isitwitedt. See(Dkt. 13
at 56). Conflict preemptiorarises‘where it is impasible for a private party to comply with both state and federal
requirements or where state law ‘stands as an obstacle to the accomplishmeetatidreof the full purposes and
objectives of Congress.Wiersum v. U.S. Bank, N,A85 F.3d 483, 486 (11th Cir. 201()tation omitted) Notably
absent from K.B.'s response, however, is any argument that Florida law “starals alsstacle” or makes it
“impossiblé to comply with § 3509.

Moreover the case on which K.B. relieGonzaga University et. al. v. Dpg36 U.S. 273 (2002), clarifie
and provided guidancia addressinghe first factor of theBlessingtest, whether Congress . . intended that the
provision in question benefit the plaiht’ Blessing 520 U.S. at 34@1; see Arrington v. Helm38 F.3d 1336, 1343
(11th Cir. 2006) (discussing th@bnzagd'clarified the first ofBlessings three requirements, making clear that only
unambiguously conferred rights, as distinguished fromerhenefits or interests, are enforceable under § 1983").



discussed, K.B. alleges in Counts Il and V that § 3509(d) imposes a duty to maintain corifidential
of her personally identifiable informatio8ee(Dkt. 9 at 1 28, 78Her allegations, however, fail
to support henegligence claims. Since8 3509(d) is not applicabk® a proceeding governed by
state law, it cannot be used as a basis for her state law negligence Skeffsd. R. Crim. P.
1(a)(1) (2); Freeman 2019 WL 4805224, at *3. Specifically, 8 3§89 cannot and does not
impose a statutory duty on a state adotsidefederal criminal proceedingSeel8 U.S.C. §
3509(d)(1)(B). Counts Il and VI athereforedismissed.

Supplemental Jurisdiction

Deferdants removed this action based on the inclusion of a federal question in the
Amended Complaint. Pursuant to 28 U.S.C. 8 1367(c)(3), a district court “may declineciseexer
supplemental jurisdiction over a claim under subsection (a) if . . . the distutthas dismissed
all claims over which it has original jurisdictionSince Plaintiff's claims involving federal
guestionsare due to be dismissednd the remaining claims arise under state law, the Court
declines to exercise sugphental jurisdiction over these claims (Countsatit VI).

The Eleventh Circuit has held that “if [all] federal claims are dismissed prior tp tria
[United Mine Workers v. Gibb883 U.S. 715, 726 (1966)] strongly encourages or even requires
dismissal 6 state claims.’Mergens v. Dreyfogsl66 F.3d 1114, 1119 (11th Cir. 1999) (quoting
LA. Draper & Son v. Wheelabratdirye, Inc, 735 F.2d 414, 428 (11th Cir. 1984)).

“The Supreme Court has instructed the federal courts deciding whether tosexerci
supplematal jurisdiction over a state law cla#rafter all the federal claims in the case have been
dismissed-to consider these four factors: comity, convenience, fairness, and judicial gcbnom
Estate of Owens60 F. App’x at 775 (citingsibbs 383 U.S. at 726). All four factors weigh in

favor of remand. Comity weighs in favor of remand because the federal issues weraldi§pose

10



prior to trial and statdaw issues predominat&ee L.A. Draper & SQrv35 F.2d at 428. And it
would not be inconvenient or unfair for the parties to proceed in state court. Theveasion
originally filed in state court, has been pending for less than two years, does not present any
extraordinary or peculiar circumstances that warrant keeping it in federal aodrthe parties,
lawyers, and witnesses are local. Nor can it be said that the parties would bedremexpend
substantial additional resources to reproduce their arguments in stat&Seeuiimeritox, Ltd. v.
Millennium Labs., In¢.803 F.3d 518, 539 (11th Cir. 2015) (“Bqtarties are free to use evidence
obtained during discovery to pursue their state claims in a proper forum.”). Because
supplemental jurisdiction will not be exercised over Countsnidl VI of the Amended Complaint,
this action will be remanded.
Conclusion

Accordingly,

1. Defendant City of Venice’s Motion to Dismiss (Dkt. 12J3RANTED in part.

2. Defendant Karen Rushing’s Motion to Dismiss (Dkt. 14pRANTED in part.

3. This action iREMANDED to the Circuit Court of the Twelfth Judicial Circuit, in
and for Sarasota County, Florida.

4, The Clerk is directed t€L OSE the file.

DONE AND ORDERED this23rd day of December, 2019.

/s/ James 0. Whittzmore

JAMESD. WHITTEMORE
United States District Judge

Copies to: Counsel of Record
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