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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
CRMSUITE CORPORATION,
Plaintiff,
V. Case No. 820-cv-762-T-02-WFJAAS
GENERAL MOTORS COMPANY:
GENERAL MOTORS, LLC;
AQUENT, LLC; and AQUENT, INC.

Defendants.
/

ORDER GRANTING DEFENDANTS’ MOTIONS TO DISMISS AND
DENYING DEFENDANT GM'S MOTION TO STRIKE

This cause comes before the Court on Defendant General Nmorgany
General Motors, LLG (collectively,“GM”) , Aquent LLC, and Aquent|nc.’s
(collectively, “Aquent”)Motions to Dismiss, Ris. 41, 42, Plaintiffs Amended
Complaint Dkt. 38 and Defendant GM’s Motion to Strike certain allegations in
the Amended Complaint, Dkt. 4Plaintiff has respondei all Defendants’
motions Dkts. 46, 47 With the benefit of full briefingthe Courtgrantsthe

Motions to Dismiss without prejudicand denies GM’s Motion to Striké

1In the alternative, Aquent moves for Plaintiff to provide a more definite stateikt. 41 at
23-24. Because the Court grants Defendants’ Motions to Dismiss without prejudicetithre m
for more definie statement is moot.
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|. BACKGROUND
A. Nature ofthe Dispute
This case arises from a failed business relationstgmtiff brings this
lawsuitbased on allegeaictionableconduct Defendas engagedn while
administeringGM’s Vendor Management Program. TAmended Complaint
asserts five aunts (1) violation of the Florida Deceptive and Unfair Trade
Practices Act (“FDUTPA’or “the Act”); (Il) tortious interference with a business
relationship; (I1l) tortious interference with a contractuahtienship; (1V)
equitable estop; and(V) promissory estoppePlaintiff seeks declaratory and
injunctive relief, damages, costs, and attorney’s.feks 38 138, 144.
B. Factual Allegations
At this stage, the Court recites and considers the facts as alleged by Plaintiff.
Randallv. Scott 610 F.3d 701, 705 (11th Cir. 201@)aintiff CRMSuite is a
Sarasotdased corporation that provides customeéationship management
(CRM) software to auto dealershipsross FloridaDkt. 389 9.Plaintiff produces
aneponymousCRM softwareproductthatallows its dealer clients to manage
customer sales leads, including those generated through the 'dealesdes|d.
Plaintiff's customers are mainly muthrand dealerships, andamy sell GM

manufactured vehicle&d. 9 9-10.



GM requires all dealerships that sell its vehicles to purchase @Bddicts
from GM-approved vendor®kt. 389 26.To become an approved vendar,
software provider must meet the requirements i@igloses under itdealervendor
managemenprogram.ld. One of the most importamequirementss that vendors
must integrate a connector server betweeri$xddmputer network and the CRM
software produgctcalleda pipelineld. 11 36-31.Once a vendor establishes a
pipeline and meets the oth@ogram requirementshe vendor may list its CRM
products on GNk dealer vendor advisor website where deddsya/se and shop
from the various Gapproved CRM productd. I 29.Approved vendorsust
alsopay a regular fee to GM to list their products on the kitef} 32.

Defendant Aquent is a technology staffing agedauent provides
technology staff to GM to operate and mantdmgeCRM sales lead program,
including the vendor approval prograld. 11 12, 27.0nce assigned to GM,
Aquent employees work from GMtorporate officesind use GM email accounts
Id. T 12.

Plaintiff began marketings CRMSuitesoftwareon the vendor advisor site
in 2015.1d. § 33, 41Butit did so not as a GMpproved vendoit had not
developed an integrated pipelirgo Plaintiff instead marketed isoftware on

GM'’s site by using a thirgharty software produces pipelineld. 1139-40.



Plaintiff keptmarketing its software throughtlaird-party pipeline through 2020
andclaims GM was fully aware of this and did not objelokt. 389 40.

In 2018, Plaintiff began marketing CRMSuite through Dominion Dealer
Services, LLCId. § 50.Plaintiff and Dominiormarketed their respective products
through Dominiofs pipeline:Plaintiff marketed CRMSuite and Dominion
marketed its producAutobaseDkt. Id. 50-51.

Dominion decidedt would retire its Autobase product in 20a8d began
marketing CRMSuite under its own label, “Visiotd: 11152-54. When Vision
underperformed sales expectationsminion decidedo retire itspipeline,
pegging March 31, 202@s the sunset datel. { 69.In the interim,Dominion
agreed to let PlaintifkeepmarketingCRMSuitethrough the Dominion pipeline.

Preparingor life after Dominion Plaintiff begandeveloping its own
pipeline to market its software directly to its dealer customers as-apfpkdved
vendor.ld. 69-73. Plaintiff contacted members of GMtechnology staff
provided byDefendant®Aquent Id. § 73.Members of the technology staff informed
Plaintiff that it would need to admbout eight neviunctions to theCRMSuite
software before it could integrate its pipeline with GMomputer systemkl. q
70.

Plaintiff began working on the required upgrades to its software and

pipeline, investing $300,000tmthe projectid.  79.From 2019 to February

4



2020, Plaintiffcompleted several afie additional functionsvhich GM s staff
validated and approvebkt. 38180-81, 111.Thetests for the remaining
functionswere slatedor the first full week ofFebruary 2020d. I 83. After these
were complete, Plaintiff believedit would be a GMapproved vendoiand it was
prepared to begin paying tkkendorprogram feeld.  85.

Just before finatlesting, Dominion and Plaintitifficially agreed to end their
business relationshiph&y agreed that Plaintiff would no longer use the Autobase
pipeline once its own pipelingas completeth February 2020d. 19 86-87.
Dominion also agreed to assignnights under it$SM vendor contract to Plaintiff
and transfeto Plaintiff its remaining custometisat werestill using the Vision
label of CRMSuiteld. § 87.Dominionsent aremailto its customers explaining
that Plaintiff wouldtakeresponsibility for servicing the Vision produatd would
assumall of Dominioris outstanding CRMontractsld. § 98; Dkt. 381.

Dominion informed GM of the plan to transfer to Plaintiff its rights under
the vendor contracGM sales lead program manager Anthony Fava (also an
employee of Aquent) respondedorming Dominion that its rights under the
contract were not assignablée furtherdirected Dominion to notify its customers
that they would nobe transferretb Plaintiff and heVision CRM productwould

no longer forward sales leadfter March 31, 2020Mr. Fava also informed



Dominion that Plaintiffs upcoming functions testas cancelledd.  100; Dkt.
38-3.

Dominion, having other business with GM outside the CRM sphere, heeded
GM'’s request. lemailedits dealer customeraotifying them thaionce Vision
went offlinetheir accountsvould notbe transferretb Plaintiffand heywould
need tdbegin usinganew GMapproved CRM product, which did not include
CRMSuite.Dkt. 38 § 104; Dkt. 3%.

After sending the email, Dominion agreed to delay the shutdown date for
Autobase to May 31, 2020, hoping Plaintiff and @Muldsettle their differences.
Dkt. 38 { 115They could not. GM declined to allow Plaintiff to market CRMSuite
on its vendor advisawebsite Id. I 116.

C. Procedural History

Plaintiff sued Defendants in state court. Dkil.. Defendants removed to
this Court. Dkt. 1; Dkt. 9. Plaintiff then withdrew it€Complaint and filed the
AmendedComplaint now before the Couidkts. 32, 38Plaintiff's specific claims
are based otwo theories of harn(l) detrimental reliance-Defendants
represerdd, through“words and actionsthat Plaintiff's product was GM
approved and would remaas suchupon completion of the requiredgnadesand
(2) tortious interferencen Plaintiff's business relationships with its dealer

customers and its contractual relationship with Dominki. 38Y70-79, 1@,



118-23.Both these theoriemsoform the basis fothe FDUTPA claimld. 11
13944.Defendants mov® dismissall countsfor failure to state a clainkts.
41,42.

II. LEGAL STANDARD

To survive a Rule 12(b)(6) motion to dismiss, a plaintiff must plead facts
sufficient to state a claim that is “plausilde its face.”’Ashcroft v. Igbal556 U.S.
662, 678 (2009) (citation omittedA claim has facial plausibility when the
plaintiff pleadsfactual contenthatallows the court to draw the reasonable
inference that the defendant is liable for the misconduct alletgedr?
considering the motion, ti@ourt accepts all factual allegations in the complaint as
true and construes them in the light most favorabteda@laintiff. Pielage v.
McConnel) 516 F.3d 12821284 (11th Cir. 2008) (citation omitted).

[ll. DISCUSSION

A. Aguents VicariousLiability

Plaintiff seeks tdold Aquent liable for the actions of its employees that it
placed withinGM to workas members of GM'®echnology staffDefendant
Aqguent seeks to dismiss all Counts against it, arginagPlaintiffhasfailed to
establisha proper basifor vicarious liabiity by asserting what amounts taight

to relief based ostrictliability . Dkt. 41 at 49. The Court agreesith Aquent



Under Florida law, the doctrine ofspondeat superidnolds an employer
responsible for harm caused by its employees acting within the scope of their
employmentCity of Boynton Beach v. Weid0 So. 3d 606, 611 (Fla. 4th DCA
2013).An employeés conduct falls within the scope of employment when it “(1)

Is of the kind the employee is hired to perform, (2) occurs substantially within the
time and space limits authorized or required by the work to be performed, and (3)
Is activated at least in part by a purpose to serve the mastss’v. Human Servs.
Assocs Inc, 79 So. 3d 127, 132 (Fla. 5th DCA 201lpreover, “[apsent

control, there is no vicarious liability for the act of another, even for an

employe€. Vasquez v. United Entersf Sw. Fla, Inc,, 811 So. 2d 759, 761 (Fla.

3d DCA 2002)per curiam).

Here, Plaintiffhas not plausiblyalleged the prerequisites to establish
respondeat superidrability . First, the Amended Complaidbes not allege that
Aquentcontrolled,directed or even influenced the ddg-dayactuities ofits
employees once theyere assignetb GM's technology stafft states theyorked
in GM facilities, maintained GM email addresses, and managed &dnhdor
programwhile applying GM’s standard$lore gecifically, theAmended
Complaintdoes nostate that Aquent influenced adgcisionmaking related to
GM'’s vendor program-the basis for Plaintiff’'s claimsSecondandperhaps most

important, once assigned to GMguent’semployees workednly to advance



GM'’s interestsAll the action®f the technology stathat caused Plaintiff’'s
alleged harm were takem furtherance oGM’s vendor prograr-intended to
enforce the program’standardsind to furthelGM’s interestsind the interests of
GM dealerships

Plaintiff’s primary argumenht response is thahe technology staff
continued to hold themselves out as Aquent employeasly by including
Aquents trade name in the signature block of their corporate erb&iis47 at 6.
This misses the point. Thikbes not show that Aquent exercismntrol over the
technology staff in theidecisiongelated tahe GM vendor progranMore
specifically, this does not shothatthe technology stafivere workingto further
Aquents interest whenthey took the actions that allegedly harntieel Plaintiff
here In essence, Plaintii§ seekng to impose strict liabilityon Aquent, based
solely on the existence of an employmeaiationship—something Florida law
does notllow. SeeVasquez811 So. 2at 761 (“Florida courts do not use the
label*employer to impose strict liability under a theory ispondeat superidsut
instead look to the employsrcontrol or right of control over the employee at the
time of the negligent act.”).

Accordngly, all counts against Aquent are dismissed without prejudice.
Should Plaintiffdecideto replead, it must state a plausible b&sisespondeat

superiorliability—by showing more than the mere existence of an employment



relationshipbetween Aquent anthe employees it placed within GM’s technology
staff. Therest of the Court’'sinalysiswill focus on GM's arguments to dismiss
each specific count.
B. Count I: FDUTPAViolation

FDUTPA proscribes “[u]nfair methods of competitiamconscionable acts
or practices, and unfair or deceptive acts or practices in the conduct of any trade or
commercé Fla. Stat. 8§ 501.204 (2019). The statatstated purpos@among other
things,is “[t] o protect the consuming public and legitimate biussrenterprises
from those who engage in unfair methods of competition, or unconscionable,
deceptive, or unfair acts or practices in the conduct of any trade or comnidace.”
Stat. § 501.202(2F-DUTPA’s provisions are to be “construéderally” to achieve
this endld. 8§ 501202.And the Act allows for injunctive relief, award of actual
damages, recovery of costs, and attoraégesSeeFla. Stat§ 501.211.

To state a claim for damages, a plaintiff must allege “(1) a deceptive act or

unfair practice, (2yausation, and (3)ctualdamages.? State v. Beach Blvd Auto.

2 Count | also seeks punitive damages and injunctive relief. As Defendants rightly point out,
punitive damages are outside the scope of FDUTE&.Rollins, Inc. v. Helled54 So. 2d 580,
585 (Fla. 3d DCA 1984). As for injunctive relief, the Amended Complaint makes clear the
conduct that allegedly violated FDUTR#as specifically directedt the Plaintiff and is not
ongoing. With no allegations or even suggestion that Plaintiff stands to suffer future lsadn ba
on Defendants’ conduct, injunctive relief is not warrangsk, e.gSnyder v. Green Rdsf Fla.

LLC, 430 F. Supp. 3d 1297, 1304 (S.D. Fla. 2020) (dismissing claim for injunctive relief under
FDUTPA whereplaintiff failed to allege likelihood of future injury as required atisy Article

lll standing).
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Inc., 139 So. 3d 380, 393 (Fla. 1st DCA 2014). Plaintiff claims it was injvhesh
GM unfairly denied it entry to theemdorprogram and intentionally harmed its
businesselationships with its dealer customéiBefendant GMmoves to dismiss
Plaintiff s FDUTPAclaim for failure to sufficiently allege actual damagas,
consumer injuryor thatPlaintiff was harmedh a consumetransaction, as
required to confer statutory standing. The Court will begin with standing.
1. Statutory Standing

FDUTPA contains what is consideradtanding provision. Section 501.211
of the Florida Statutes provides that “any action broughtfmsrson who has
suffered a loss as a result of a violation of this part, such person may recover actual
damages, plus attorneyfees and court costs.” Fla. Stat. § 501.21 H&jeral
district courts in Floridanterpreting this provision adopt one of twompeting
views: the narrow view or the permissive viéddem Rep Congo v. Air CapGrp.,
LLC, 614 F. Apfx 460, 468 (11th Cir. 201%acknowledging the interpretive
split).

DefendantGM advocates the narrow vie@ourts adhering tthis view
interpret theabove provisioraspermiting only those persons deceived when

buying goods and services to sue flamagesSee, e.g, Pinecrest Consortium,

3 Unlike Aquent, GM does not seek to avoid vicarious liability for the actions of the technology
staff.
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Inc. v. Mercedeenz USA, LL(No. 1320803CIV, 2013 WL 1786356, at *1

(S.D. Fla. Apr. 252013)(holding that FDUTPAhas no application to entities
complaining of tortious conduct which is not the result obasumer transactidn
(quotations omitted) Kerteszv. NetTransactionsl.td., 635F. Supp.2d 1339,

1350 (S.D.Fla.2009)(holdingthatnon-consumersrenot entitledto monetary
damagesinderFDUTPA). Thus,an action for damagegquires the injury to have
occurred as a result afconsumer transactiolonsanto Co. v. Campuzar06

F. Supp. 2d 1252, 1268 (S.D. F2002)(holding that FDUTPAclaims “cannot be
maintained unless the alleged unfair or deceptive acts or practices complained of
involved a consumer transaction”).

GM maintairs thatany injury Plaintiff allegedly sufferecésulted froma
commercialarrangerant, not a consumer transactidierefore Plaintiff cannot
seek relieinder FDUTPA.

Thepermissive viewon the other handhurs the consumer transaction
requirementSee, e.gFurmanite Am Inc. v. T.D. Williamson, Inc506 F. Supp.
2d 1134, 114546 (M.D. Fla. 2007)James OHinson Elec. Comacting Co., Inc.

v. Bellsouth Telecommsdnc., No. 3:0/~cv598-J-32MCR, 2008 WL 360803, at
*2-3 (M.D. Fla. Feb. 8, 2008 ourts applying this vieweadsection 501.211o
allow any personincluding businessemjured by an unfair or deceptiygactice

to sue for actual damages matter ifthe harm occurred during a consumer sale.
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The readings based ofDUTPA's broad and inclusive languaged the2001
amendment to section 501.211 thetlaced‘consumer’with “person” See,
e.g, Niles Audio Corp. v. OENpyYs.Co, 174 F. Supp. 2d 1315, 13342 (S.D. Fla.
2007 (concluding that legislature amendment to Fla Stat. §501.211(2) replacing
“consumer” wth “person” was intendetb expand the provisios damages
remedy to all those harmed by a violation of the statntethus allowing nen
consumer to bring damages claim

The Court finds the permissive vigwbethe correct ond-irst, the text of
the statute supporis The replacement of “consumer” with “person” in section
501.211(2) is significant and signals the legislature’s desire to expand the damages
remedy.SeeCaribbean Cruise Line, Inc. v. Better Bus. Bureau of Palm Beach
Cnty, Inc, 169 So. 3d 164, 169 (Fla. 4th DCA 20143 already notedhe Act
proscribes “[u]nfair methods of competition, unconscionable acts or practices, and
unfair or deceptive acts or practices in the conduct of any trade or comnfdace.”
Stat.8 501.204. “Trade or commerce” refers to “the advertising, soliciting,
providing,offering, or distributing, whether by sale, rental, or otherwise, of any
good or service, or any property, whether tangible or intangible, or any other
article, commaodity, or thing of value, wherever situatéd.’s 501.203(8):“Thing
of valué may include, without limitation, any moneys, donation, membership,

credential, certificate, prize, award, benefit, license, interest, professional
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opportunity, or chance of winningld. 8 501.203(9). These provisions mtistn

be “construed liberallyto further the policy goal of “protect[ing] the consuming
public and legitimate business enterprises from those who engage in unfair
methods of competition, or unconscionable, deceptive, or unfair acts or practices.”
Id. 8 501.202.

Notably absenfrom the statutory text is any mention of consumer
transactionSee Corit 332 Fund, LLC v. AlbertellNo. 2:17-cv-41-FTM-
38MRM, 2019 WL 2009369, at *2 (M.D. Fla. May 7, 201®)fact, the Act once
containedhis termand a definition foit. But the legislature struck both from the
Act in 1993, while also expanding the definition of “consumer” to include several
business entities and the catdh“any commercial entity.Beacon Prop. Mgmt.,

Inc. v. PNR, In¢.890 So2d 274, 277 (Fla. 4th DCA 2004) (citifigh. 93-38, § 2,
Laws of Fla.). Thesealterations further suggestoroad reading of the standing
provision.

If the statutory text were not enoydtioridd s intermediate courts haaéso
rejected the consumer transaction requirement. They have allowed businesses to
sue other business entities for unfair and deceptive acts committed in a
commercial, norconsumer contexgeeBailey v. St. Louisl96 So. 3d 375, 383
(Fla. 2d DCA 2016)f(nding that“section501.211(2) evinces a legislative

directive that the remedy of damages is not limited to a conswandrfemanding
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for trial court to award damages competing businedsser FDUTPA violatior);
Caribbean Cruise Linel69 So. 3ét 169 finding competing busiesswas entitled
to suefor damages under FDUTRA'Absent a clear decision from the Florida
Supreme Court on this issufthe Court is] bound to follow decisions of the state
intermediate appellate courts unless there is some persuasive indicdttbe tha
highest court of the state would decide the issue differéhiynez v. Geico Gen.
Ins. Co, 685 F.3d 1205, 1210 (11th Cir. 2012) (quotvigMahanv. Toto 311
F.3d1077,1080(11th Cir. 2002), certified questionanswered117 So.3d 388
(Fla.2013) The Court finds no such indication, given the statutory text.

Thus,section 501.211(2) should be read as permitting all persons, non
consumers included, harmed by an unfair or deceptive practice in any trade or
commercial activityto suefor damaged-ere, Plaintiff claiminginjury due to
GM's alleged unfair or deceptive representations in the management of its vendor
programwould fit within these criteria. GM was offering a thing of value
(certifiedvendor status) for which vendors paid a regular fee.

2. Consumer Injury

While a consumer transaction is metjuiredto bring a claimdemonstrating
a consumer injury is require@hen alleging an unfair or deceptive act, plaintiffs
mustshowthat the unfair or deceptive practice caused an injury to consumers

Caribbean Cruise Linel69 So. 3ét 169 (clarifyingthat claimanteven non
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consumer, musprove thatthere was an injury or detriment to consumiarsrder
to satisfy all of the element$ a FDUTPA claim”);Stewart Agency, Inc. v. Arrigo
Enters, Inc,, 266 So. 3d 207, 212 (Fla. 4th DCA 2019) (same)

GM argues that Plaintifiias failed tgplead a valid consumer injur§The
Amended Complaint states that Plaintitis a consumer of the GM CR¥&ndor
program because it was prepared to become a certified vendor and begin paying
the vendor febefore GM ufairly excluded it from the prograrkt. 38 | 128
29. Plaintiff also states that the participating dealerships were consumers because
they are the end purchasers of CRM products through the vendor pragyram.
130.According toGM, Plaintiff andthe delershipsvere consumers the general
sense of the word, not under the statBte#h were sophisticated businessasd
their participation in the vendor program was a commercial transactioa, not
traditional consumer transaction for the purchase oflgand service®kt. 42 at
9. In making this argument, Glloes not point tany specific authority, statutory
or otherwiseto support its positiorid. at 9.

Turning once again to the text of the statute, the Act does not define
“consumer injury’ but does define &consumer” as “an individual; child, by and

through its parent or legal guardian; business; firm; association; joint venture;

4 GM does not argue that Plaintiff has failed to allege an unfair or deceptive det,Gourt will
not address this issue.
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partnership; estate; trust; business trust; syndicate; fiduciary; corporation; any
commerciaentity, however denominated; or any other group or combinatita.”
Stat.§ 501.2087). Applying this definition, it follows thavirtually any injury
resulting from an unfair or deceptive practoxeurring in trade or commercea
“consumer injury.”And the Amended Complaint states a consumer irjdoy
Plaintiff by its incurring expenses duced byGM'’s representations and actions,
Dkt. 38 { 79, 142and tothe dealers in that theyere forcedo purchasether
CRM products from otheeM-approved vendors at twto-threetimes the cost
after Plaintiff was barred from the vendsite Dkt. 38 1 14243.

Evenapplying GM’s more narrow construction, the dealerships at least
would be consideredonsumers. They wetrlyinggoods—CRM products—
through the GM vendor prograamd harmed by payingsagnificantly higher price
for a product comparable to PlaintiffGM’s concerrthat thisis a vicarious injury
Is of no moment. Florida courts requimeiajury toa consumernot thatthe
plaintiff suffer a consumer injurngee Caribbean Cruise Lin&69 So. 3d at 169.

3. Causation andictual Damages

Defendant GM asserts that Plaintiff has swfficiently pled actuallamages.

GM notes thaCount Istatesa conclusory allegation that “[a]s a result of

Defendantsunfair, deceptive and unconscionable actions, Plaintiff has been

injured.” Dkt. 38  ¥3. This iswhere Plaintiff's claim ultimately fails
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While Count | incorporateall the preceding factual allegations levied in the
Amended Complaint, the previous allegations dé&tintiff’s lost business
relationshipswith its dealer customerkoss of prospective customeransferred
from Dominion,and expensegacurredin upgrading its softwaréd. { 97498, 110,
119-23, 14243. Butthe Amended Complaint does motaikeclearwhich damages
arespecificallyattributable taheallegedviolation of FDUTPAversus the other
causes of actiarmhisrequires the Court to “speculae towhich factual
allegatbns pertain to [this] countChudasama v. Mazda Motor Corf23 F.3d
1353, 1359 n.9 (11th Cir. 1997).

Because thdmended Complaint does not specify the actual damages
Plaintiff suffered Count | is dismissed without prejudice for Plaintiff to repléad
claim. That said, Plaintiff is advisetbt toplead consequential damages, such as
future lost profits stemming from the termination of its sales relationdhgeause
these are not actual damages awardable under thE8&eSiever vBWGaskets,
Inc., 669 F.Supp.2d 1286, 1294 (M.D. Fla. 2009)[U]nderFDUTPA, ‘actual
damages’ do not include consequential damages, precluding recovery of

futurelost profits.”).
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C. Counts Il and 1l TortiousInterference

Count Il allegePefendants torously interferedn Plaintiff's business
relation$ips with its GM dealer customerSount Il alleges Defendants interfered
with Plaintiff' s contractual relationship with DominidBoth claims fail.

A claimfor tortiousinterferencewith acontractial or businesselationship
requires “(1) theexistenceof abusinesselationshipor contract (2) knowledgeof
thebusinesselationshipor contracton thepartof thedefendant(3) an intentional
and unjustifiednterference with the business relationship or procurement of the
contracts breachand(4) damageo theplaintiff asaresultof theinterferencé’
Howardv. Murray, 184 So. 3d 1155, 1166 (Fla. 1st DCA 20@c®ing Tamiami
Trail Tours,Inc.v. Cotton 463 So2d 1126, 1127 (FIaL985).

In addition, “the interfering defendant must be a third party, a stranger to the
.. .relationship.”Salitv. RudenMcClosky,Smith,Schuste& RussellP.A, 742
So.2d 381, 386 (Fla. 4th DCA 1999). “Under Florida law, a defendant is not
astrangeto a business relationship, and thus cannot be held fabiertious
interferencewhen it has a supervisory interest in how the relationship is conducted
or a potentiafinancial interest in how eontractis performed.’Palm Beach Cnty
Health Care Dist. v. ProfMed. Educ., InG.13 So. 3d 1090, 1094 (Fla. 4th DCA

2009)
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As Defendant GMrightly points out, it is not a stranger to Plairitff
relationshig with eithertheauto dealershipsr Dominion.As for the dealerships
GM createdheserelationshig and set the parameters for thdPhaintiff marketed
its product to thelealerghrough the vendor site GM creataad operatedcM
alsoset therequirements vendarBke Plaintiff, must fulfill to sell products to its
affiliated dealers on the sit€ount Il is therefore dismissed.

As for the contractual relationship with DominidaM had a financial stake
in this relationshipAt the core of thegreemenbetween Dominion and the
Plaintiff was theproposed transfeaf Dominiori s rights under itsendor contract
with GM to Plaintiff, which GM rejectedGM certainlyhad a financial interest in
the transfeof rights under @ontract to which it was a partyloreover, it isnot
clear that the vendor contramtenallowed Dominion to assign its rights. 8o
addition tonot being a stranger the Plaintiff-Dominion relationship, GM was
alsoexercising its own legal rights uadthe vendor agreement by rejecting the
proposed assignment. As a result, Count Il is also dismissed.

D. Count IV:EquitableEstoppel

GM movesto dismiss Count IV of thAmendedComplaint GM maintains
thatunder Florida lavequitableestoppels not astandaloneauseof action,butan
affirmativedefenseThis iscorrect SeeState Agencyfor Health Care Admin.v.

MIED, Inc., 869 So. 2d 13, 20 (Fla. 1st DCA 200Bgpt of Transp.v. FirstMerit
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Bank 711 So2d 1217, 1218 (Fla. 2d DCA 1998). Plaintiinceds this point in
its responseDkt. 47 at 17 n.2Count IV isthereforedismissedvith prejudice
E. Count V:PromissoryEstoppel

Count V asserta claim forpromissory estoppel. GM arguesuntV should
be dismissed because Plaintiff has not alleged an affirmative and sufficiently
definite promise. Dkt. 42 at 383. The Court agrees.

To state aclaim for promissory estoppahder Florida laya plaintiff must
allege (1) apromisemade by the defendar{®) “which the[defendantlshould
reasonably expect to induce action or forbearance on the part[pfaiméff] *; (3)
that in fact induced such action or forbearamecal that (4) “injustice can be
avoided only by enforcement of the promis&/'R. Grace Co. v. Geodata Servs.
Inc., 547 So. 2d 919, 924 (Fla. 1989) (quoting Restatement (Second) of Contracts §
90 (Am. Law Inst.1979)).The promiseaeliedon must be an affirmative promise,
U.S. Sec. Ins. Co. v. Shivbaré&27 So. 2d 1090, 1092 (Fla. 3d DCA 2002), and
must be “sufficiently definite in time derm or reasonablene’s$V.R. Grace &

Co, 547 So. 2&t 925, Vencor Hosps. v. Blue Cross Blue Shield of R84 F.3d
1174, 1185 (11th Cir. 2002)[P]romissoryestoppel does not apply if the terms of
the promise are indefinite.”).

Plaintiff’'s theory for relief is as followsAccording to theAmended

Complaint, Plaintiff believed CRMSuite was an approved CRM product because
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GM for yearshad“knowingly permitted” itto be madevailable onts vendor
advisor site througthird-party pipelinesDkt. 38 | @. Plaintiff then “changed its
position in reliance on General Motors’ conduct by selling and servicing its
CRMSuite product, including addjradditional functions only required by General
Motors . . . at great expense to Plaintiff.” Dkt. 38 { 65. ARiaintiff informed

GM that it was planning to sell to dealers through its own pipeline, GM’s staff
notified Plaintiff it would need to add eight new functions to its softwiakef 70.
The complaint thestatesGM'’s staff “at all times represented to Plaintiff by
“words and actions” that its customers would keep receiving salesifididstiff
completedhe necessary upgragiéd. § 76-77.

But nowhere in the Amended Complaint does Plaintiff point to an
affirmative promise by a GM employgearanteeing th&@RMSuitewould be
approvedor standalone us&he above allegationsisteadsuggest Plaintiff
inferredits productwas GMapproveddbased on GM previously allowing it on the
vendor sitgthrough a thirgparty) andinferred, based on the representatiohs
GM employees, itvould remainas such following completion of the necessary
upgradesThe Complaint, however, does not provide any details of these
representations or tledntextin which theywere made

As pleadthe Amended Complairduggest Plaintiffmade annference

based on conduct, not a promise, and tlaesnot “raise a right to relief aboya]
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speculative level Bell Atl. Corp. v. Twomb|y650 U.S. 544, 555 (200%&ee, e.g.
Sapphire Int'l Grp, Inc. v. Allianz Glob. Risks US Ins. CHo. 18-Civ-80101,
2018 WL 8344837, at *3 (S.D. Fla. June 29, 2018) (dismigsioguissory
estoppel claim for lack of affirmative promise where defendant, an insurance
company, made a “partial settlement payment” and made representations during
phone call that lefinsured to believe “there was no doubt that the claim would be
covered”).Count V istherebydismissed. Should Plaintiff choose to replead, it
must allegen detailthata GM employee made an affirmative prontisatit then
reliedupon
F. GM’s Motion to Strike

Defendant GM moves to strike paragraphs2Z®and the first clause of
paragraph 24f the Amended Complai@s immaterial, impertinent, and
scandalousDkt. 43.These paragraptt®ntain references tmesGM paid to the
U.S. Departmentfalustice anather government entities for unlawful business
practices it engaged in from 26346. GM argues these paragraphsveinelly
unrelated to the present litigation gmejudicial.ld. at 4-6.

Federal Rule of Civil Procedufe(f) provideghata “court may strike from
a pleading an insufficient defense or any redundant, immaterial, impertinent, or
scandalous matter.” Motions to striiee consideredrastic and generally

disfavored Exhibit Icons, LLC v. XP Cqgd.LC, 609 F. Supp. 2d 1282, 1300 (S.D.
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Fla. 2009). For that reason, motions to strike typically will be denied “unless the
challenged allegations hawme possiblerelationor logical connection to the subject
matter of the camoversy and may cause some form of significant prejudice to one
or more of the parties to the actioMoreno v. MooreNo. 3:18cv-1472J-25JBT,
2020 WL 3051319, at *1 (M.D. Fla. June 8, 2020) (quoting 5C Charles Alan
Wright & Arthur R. Miller, Federal Practice androcedure§ 1382 (3d edl1998).
At the pleadingstage, “[p]rejudice results when the matter complained of has the
effect of confusing the issues or where it is so lengthy and complex that it places
an undue burden on the responding pa$yD. v. St. Jans Cnty Sch. Dist. No.
3:09cv—250-J20TEM, 2009 WL 1941482, at *3 (M.Fla. July 7,
2009)(internal citation omitted).

Defendant GM has not met this high standaodwithstandinghe
gratuitous nature of these allegatioihle core issue here is whether GM acted
unfairly in itscommercialdealings with Plaintiff. Examples of Gllother
deceptive or unfair acts, though not directly related to this pasegde some
context forthis inquiry, but in the main do not benefit Plainti&M’s main
concernseems to bthe prejudicial effect these allegations may have in that they
might cause a jury to reach an unwarranted inference at tkial4Bf 6. Thisdoes
not amount taindue pejudiceat the pleading stag&M’s concernsthough they

may prove warrantedye premature and wile better addresséaterby a motion
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in limine. SeeHarris v. Torus Nat. Ins. CoNo. 8:14-cv-1001:T-33AEP, 2014 WL
3053257, at *3 (M.D. Fla. July 2014). The motion to strike is denjdalit if
Plaintiff chooses to replead, it would do well to reconsider these extrinsic, and
likely unnecessary, allegatians

V. CONCLUSION

Defendant Aquens Motion to Dismiss (Dkt. 4) is GRANTED. Defendant
General Motors’ Motion to Dismiss (Dikt2)is alsoGRANTED, andits Motion
to Strike (Dkt. 43) iDENIED. Plaintiff, if it so chooses, must file an amended
complaint within 14 days that cures the deficiencies outlined in this Order.

DONE AND ORDERED at Tampa, Floridaon October 52(20.

/s/ William F. Jung

WILLIAM F. JUNG
UNITED STATES DISTRICT JUDGE

COPIES FURNISHED TO:
Counsel of Record

25



