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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF FLORIDA
PENSACOLA DIVISION

DELLAINAMERRITT,
Plaintiff,
V. Case No. 3:15-cv-286/MCR/EMT

ESCAMBIA COUNTY, FLORIDA,
a political subdivision of the
State of Florida

Defendant.

/

ORDER
Plaintiff Dellaina Merritt filed this suit against Defendant Escambia County,
Floridaclaiming that theCounty failed to compensate her for hoaneworked in
excess of forty hours per week, as required by the Fair Labor Standards Act
(“FLSA”). Pending before the Court is Defendant’s Motion for Summdadgment
ECF No. 33, and Plaintiff's Motion for Partial Summary Judgment as to liability,
ECF No. 3. Having fully considered the record and the arguments of the parties,

the Court finds the motions are due to be denied.
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l. Background?

Merritt began working foEscambia County in May 1998 as Bquipment
Operator I. In April 2000, she was promoted to the position of Field Supefmisor
the Roads and Bridges Division of Public Wqrltee position she currently holds
Field Supervisors are responsible for supervising various levels of Equipment
Operators and Road Correctional Officers (“RCOs”). Mesritcrew” is made up
of eight Equipment Operators and three RCOs. Her crevesgonsible for
maintainingapproximately 600 holding ponds throughout the coulmtyaddition to
supervising their crew, Field Supervisors are requirgeetbormon-call dutes. If
called out, Field Supervisors, including Merréte paid a minimum of two hours of
compensation, and if the callout requires more than two hours, they are compensated
at“straight timé for all of the time actually worked, which is equivalent e times
the hourly rate Each employees’ paycheck is broken down into an hourly rate in
order tocalculatethe straight time overtime

Field Supervisors are required ¢tock in and clock out at work. Thomas
Turner, Director of Human Resourcegxplained that the clock in and out

requirements used so that sick leave, annual leave, and overtime compercsation

! For the limited purposes of this summary judgment proceeding, dhet @ews “the
evidence and all reasonable inferences drawn from it in the light most fastwabé nonmoving
party.” Martin v. Brevard Cty. Pub. S¢hb43 F.3d 1261, 1265 (11th Cir. 2008) (internal marks
omitted).

Case No: 3:1%v-286/MCR/EMT



Page3 of 14

be accurately calculateeeECF No. 331, Turner Aff. I 35; see alscECF No.

331, Overtime and Compensatory Time in Lieu of OvegtiRay Policy. Merritt
testified that even if there is nothing to be done at work, she would still get paid and
that if her work was finished she was “free to take leave and go on home” so long as
it was approved by her Program Manager, Aanmiils ECF No. 331, Merritt Dep

at 56.

Theofficial Job Description for a Field Supervisor lists the applicable “salary
range” in hourly, biweekly, monthly, and annuadites ECF No. 336, Job
Description for Field Supervisor at 28.he db Description also lists a variety of
duties, including “making hiring, termination, and disciplinary recommendations.”
Id. Merritt testified that although she is in charge of her crew, she does aairhir
fire anyone. Further, Merritt testified thashe does not have the authority to
discipline her crew and has never been asked for a recommendation as to whether
particular employees should be promoted. Instead, according to Merritt, Field
Supervisors make discipline reports to a Program Manager vemontiaks the
reports to Wesley Moreno, Deputy Director of Public Works. Merrit tdstified
that she has initiated disciplinary acsaygainst her crew members in the past and
that she has “made a recommendation or input about terminating aryeeift@CF
No. 331, Merritt Dep at 41. Further, she testified that she determines which

employees are assigned to particular jobs within her crew.
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Merritt filed this suit in order to recover unpaid overtime wages under the
FLSA. Specificallysheclaims she was compensated for hours she worked in excess
of forty hours per week at one times her hourly rate, as opposed to one dradfone
times her hourly rate, as required by the FLSA. Defendant claims it is entitled to
summary judgment because Mgiis a “bona fide executive,” and thus exempt from
receiving overtime wages under the FLS&e?29 U.S.C. 8§ 21&)(1).

[l. Legal Standard

Summary judgment is appropriate when the evidence, viewed in the light most
favorable tahe nonmoving party, “showsdhthere is no genuine dispute as to any
material fact” and the moving party is entitled to judgment as a matter oHag\.

R. Civ. P. 56(a); see alsoMartin, 543 F.3d atl265 Summary judgment is not
appropriate “if a reasonabfact finder evaluating the evidence could draw more
than one inference from the factgfd if that inference introduces a genuine issue
of material fact.” Jeffery v. Sarasota White Sox, Iné4 F.3d 590, 594 (11th Cir.
1995). An issue of fact is “material” if it might affect the outcome of the case under
the governing law, and it is “genuine” if the record taken as a whole could lead a
rational fact finder to find for the nemoving party. See Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 248 (198Reeves v. C.H. Robinson Worldwide, 1584 F.3d

798, 807 (11th Cir. 2010) (en banc)The urt will not make credibility

determinations or weigh the evidence presented on summary judghRrederick
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v. Sprint/United Mgm’'t C9246 F.3d 1305, 1311 (11th Cir. 2001). When the Court
reviews crossnotions for summary judgment, the standard of review does not differ
from that applied when only one party files a motiotJ.S. ex rel. Saldivar v.
Fresenius Med. Care Holdings, In®72 F. Supp. 2d 1339, 1B4N.D. Ga. 2013)
(citing Am. Bankers Ins. Grp. v. United Statd8 F.3d 1328, 1331 (11th Cir.
2005)). The Court must consider each motion on its own meniesolving all
reasonable inferences against the party whose motion is under considel@tion.
[11. Discussion
Under the FLSA, employees are entitled to receive overtime pay at one and

onehalf times their regular rate for any hours worked in excess of forty hours per
week.See29U.S.C. § 207(a)(1). Aie FLSA exempts from the overtime requirement
“any employee employed in a bona fide executive, administrative, or professional
capacity.”ld. at § 213(a)(1). An employeis properly classified as dbona fide
executivé if:

(1) [s]he is compensated on a salary basis at a rate of not

less than $455er week; (2) [her] primary duty is

management of the enterprise in which [s]he is employed

or of a customarily recognized department or subdivision

thereof; (3) [s]he customarily and regularly directs the

work of two or more other employees; and (4) [djlas

the authority to hire or fire other employees, or [her]

suggestions and recommendations as to the hiring, firing,

advancement, promotion, or any other change of status of
other employees are given particular weight.
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Watkins v. City of Montgomer@19 F. Supp. 2d 1254, 1259 (M.D. Ala. 2013)
(quoting 29 C.F.R. § 541.100(a)) (internal marks omjttd&ecause “entitlemend
an overtime exemption under the FLSA is an affirmative deféetise defendant
bears the burden of proadl. (citing Morgan v. Fanly Dollar Stores, InG.551 F.3d
1233, 1269 (11th Ci2008)). Moreover, exemptions should be narrowly construed
and applied “only to those employees who are ‘plainly and unmistakaibhyh the
terms and spirit of the [FLSA]Phillips, Inc. v. Walling324 U.S. 490, 493 (1945)
Merritt does not dispute that her primary duty is management or that she customarily
and regularly directs the work of two or more employees. Therefolgthe first
and fourth requirements of the “bona fide executive” exemgdre at issue in this
case—whether she was compensated on a salary basis and whether she had authority
to hire or fire employees or make recommendations which were given [aarticu
weight.
Regardinghe first requiremertwhether Merritt icompensatedn a salary

basis at a rate of not less than $455 per watls undisputed that her pay exceeds
the $455 threshold. The only dispute, therefore, is whether she is compensated “on
a salary basis.” According to the FLSA regulations:

An employee will be considered to be paid “on a salary

basis” within the meaning of the regulations if under his

employment agreement he regularly receives each pay

period on a weekly, or less frequent basis, a predetermined
amount constituting all or part of his compensatwinich
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amount is not subject to reduction because of variations in
the quality or quantity of the work performed.

Avery v. City of Talladega, Ala24 F.3d 1337, 1340 (11th Cir. 1994uoting 29
C.F.R.8541.602 (formerly29 C.F.R. § 541.118(p)In applying the “salary basis”

test, some circuits have held that policipsnalizing an employee for absences of
less than one day .indicate that employees subject to these policies are not salaried
employees Aaron v. City of Wichita, Kan54 F3d 652, 658 (10th Cir. 199%jiting

Kinney v. District of ColumbigB94 F.2d 6, 11 (D.CCir. 1993);Martin v. Malcolm

Pirnie, Inc, 949 F.2d 611, 617 (2d Cit991). However, other circuits, including

the Eleventh Circuit, hold that “unless an emplogepgay, as opposed to their
compensatory leave, is actually docked, such a policy does not preclude exé¢mption
Id. (citing Atlanta Professional Firefighters Union, Local 134 v. City of Atla8®

F.2d 800, 805 (11th Cir. 199MtcDonnell v. City of Omady 999 F.2d 293, 297 (8th

Cir. 1993); York v. City of Wichita Falls944 F.2d 236, 242 (5th Cifl.991).
Deductions in pay may also be made, consistent with salaried status, if “the
employee is absent ‘from work for a day or more for personal reasoastioan
sickness or accident.’Avery, 24 F.3d at 1340citing 29 C.F.R.8 541602).
Specifically, public employees “shall not be disqualified from exemption under [the
executive exception] on the basis that such employee is paid according to a pay
system . . established pursuant to principles of public accountapilitger which

the enployee accrues personal leave and sick leave and which requires the public
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agency employee’s pay to be reduced or such employee to be placed on leave
without pay for absences for personal reasons or because of iliness or injury of less
than one worldaywhen accrued leave is not used.” 29 C.F.R. § 541.Fu@ther,
“[aln employer may provide an exempt employee with additional compensation
without losing the exemption or violating the salary basis requirement” as long as
there is a guarantee of the minimweekly-required amount paid on a salary basis.
Id. at§ 541604.

To establish that Merritt was a salaried employefendant points out that
the Job [@scription forher position, Field Supervisor, lists a “salary range” that
exceeds the statutory requirement. ECF No0.633ob Description for Field
Supervisor at 28. Moreover, Thomas Turner, testified that the salary of a Field
Supervisor starts #40,%2. ECF No. 33, Turner Dep at 23. Defendant also
notes that Merritt agreed she was paid for eight hours of work each day, eves if ther
was nothing to be done on a particutlry. ECF No. 334, Merritt Dep at 56. In
responseMerritt argueghat she should be classified as an hourly employee because
Field Supervisorarerequired to clock in and owtf work each day. The Court

disagrees and finds that this requirement does not undermine Merritt’s classification

2 Merritt also presented testimony of several other Field Supervisorsstifeet that they
understood their job to be hourly. Howewgerritt has not shown her hours were ever reduced
because of work availability
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as a salaried employe&ee e.g.Arrington v. Cityof Macon 973 F. Supp. 1467,

1471 (M.D. Ga. 1997{finding that “[r]lequiring exempt employees to keep time

sheets does not in itself defeat exempt status in the case of public eniployees

Defendant’'s requirement that Field Supervisors must clock in ahdsonoot

inconsistent with the FLSA becayses Defendant notesiichapolicy is “premised

on the concept of public accountabiiyhat governmental employees should not

be paid for time not worked, and that there is a need to be accountable to the

taxpayers for the expenditure of public fund&utchinskas v. Broward rity., 840

F.Qupp. 1548, 1556 (S.0x1a.1993) quoting 56 Fed.Reg. 45,824, 4353(1991)).

Defendant states that this is the case for Escambia County, as reflected in the

Escambia County Cadof Ethics Policywhich statesthat “the public jneedsto]

have confidence in the integrity of its County governmie8eeECF No. 331,

Exhibit A. The record also contaissveral memorandums presented to employees

regarding the details of overtime wages, which @masistent with the County’s

puldic accountability objectivesSeeECF No. 336, Lackey Memorandum for

Standby Compensatory Time, County Policy for Overtime and Compensatory Time.
Merritt alsoargues that being compensated for hours worked in excess of forty

hours each week (at straigithe compensationshowsthat she is an hourly

employee.The regulations provide, however, ttadditional compensation besides

the salary is not inconsistent with the salary basis of paym&atdn v. City of
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Wichita, Kan, 54 F.3d 652, 658 (10th Cir. 1995); (citing 29 C.F.R. § 6@4)
(formerly29 C.F.R. § 541.118(])see alsdb7 FedReg. 37666, 37673 (indicating
that overtime compensation falls within thmeaning of the type okxtra
compensation allowed by the stajuteSimilarly, Merritt argues thathe fact she
received longevity pay shows she is an hourly employ¢ewever, as Defendant
notes, longevity pay is an increase in compensation based on a percentage of the
annual salary. The increase is calculated at an hourly rate because it impacts the rate
she receives fostraight time overtime, but the increase itself is based on the
underlying salary, which is further evidence that slaesiglaried employe8&eeECF
No. 441, Turner Aff. § 2

The Court agrees with the Sixth Circuit Court of Appeals that vaipgtying
the salanbass test “[w]hat matters is thakeductions may not be made time
when work is not availablé the emplyee is rady, willing, and able to work Acs
v. Detroit Edison Cg.444 F.3d 763, 768 (6th Cir. 200@ternal marks omitted
Merritt has presented no evidence that any deductions were made from her
compensation based d¢ime availability of work and $ie hadailed to demonstrate

that she ever suffed from a reduction in pay as a result of the quantity or quality of

3 For example, “[a]pplying the 6% longevity pay to $19.07 yields $1.14 per hour. The
longevity pay of $1.14 per hour is added to the $1@6ich resulted in a regular rate of pay for
Ms. Merritt of $20.21 per hour.” ECF No. 44 Turner Aff. § 4. Merritt’s straight time overtime
pay rate twould then be $20.21 per hour for all hours worked over forty holats.Calculating
the rate, however, does not change based on number of hours wiokkadf 3.
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the work performed.In sum, Merritt is paid a predetermined amount thaha “
subject to reduction because of variations in the qualitgquantity of the work
performed’ See29 C.F.R. § 541.602Thereforethe Court concludes Defendant
has satisfied the requirements of the salary basis tesé Atlanta Professional
Firefighters Union920 F.2d aB05(holding that because there wasavidence that

the plaintiffs ever suffered from reductions in pay because of the quantity or quality
of work performed, the plaintiffs were considered salaried employees).

Defendant also argues thiterritt qualifies as a “bona fide executiVve
exempt from overtime, because shéha[d] the authority to hire or fire other
employees, or [her] suggestions and recommendations as to the hiring, firing,
advancement, promotion, or any other change of status of other employees [were]
given particular weight. 29 C.F.R. 8 541.10@)(4) In deciding whether this
exemption appliesthe ‘factors to be considered include, but are not limited to,
whether it is part of the employee’job duties to make such suggestions and
recommendations; the frequency with which such suggestions and recommendations
are made or requested; and the frequency with which the employee’s suggestions
and recommendations are relied updm."re Family Dolla FLSA Litig, 988 F.

Supp. 2d 567, 577 (W.D.N.C. 201@uoting29 C.F.R. 8§ 541.105 The employee’s
recommendationsMay still be deemed to have ‘particular weighten if a higher

level manages recommendation has more importance and even if theogeepl
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does not have the authority to make the ultimate decision as to the enployee’
change in statusld.

Although Merritt’s job description includes the authority to “mak[e] hiring,
termination, ad disciplinaryrecommendation$Wesley Moreno, DeputRirector
of Public Workstestified that Field Supervisors do not havedbmialauthority to
hire or fire employeesSeeECF No. 336, Job Description for Field Supervisor at
28, ECF No. 331, Moreno Dep. at 45The testimony of other Field Supervisors
confirms this.SeeECF No. 332, Avery Dep. at 1214. Theissue therefore,s
whether Merritt'srecommendationsegarding ay changs in the status of an
employeeare“given particular weight*

Defendant presentetforeno’s testimony that Field Supervisorsnitiate
disciplinary actions byeportingdisciplinary matters to human resources. ECF No.
331, Moreno Dep. at 45Moreno’s affidavit stated that Field Supervisors’ “input
and cooperation is critical,” as they would be called as witnesses to testify if any
employee appealed a disciplinary action that resulted in suspension or termination.
ECF No. 331, Moreno Aff. 1 5. IndeedMerritt admittedthat she had initiated
disciplinary action against a crew member in the pasand had made a

recommendatioabout terminating an employdeCF No. 331, Merritt Dep. at 41.

4 Because the Court is reviewing cresstions for summary judgment, the Court must
resdve all reasonable inferences against the party whose motion is under coiusidefan.
Bankers Ins. Grp.408 F.3d at 1331.
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However, there is no evidenae the record showinghat theseecommendations
were followedor given particular weightMoreover,even if the recommendatisn
werefollowed, “evidence of one employment recommendation that was followed
Is insufficient to establish that an employeescommendations were given
particular weightBarreto v. Davie Marketplace, LLB31 F. Appk 672, 677 (11th
Cir. 20097 (holding thatbecause there was evidence that some of the employee’s
recommendations were follow&dhile others were not, there was a genuine issue of
fact as to whether his recommendations were given particular wefghg.result,
the Court finds that whether Merritt's employment recommendations were “given
particular weight” is a question ofiaterialfact that precludesummary judgment.
See Icicle Seafoods, Inc. v. Worthingtdid5 U.S. 709, 714 (1986) (holding that
while the question of whether particular activities exclude employees from oxertim
benefits under the FLSA is a question of law, the question of how employees spend
their time is a question of fact).

Summary judgment for Defendant based on the bona fickzuégve
exemption “isappropriate only where the four prongs of fHetest are met as a
matter of law’ Barretq 331 F. App’x alb77. As the employeeMerritt need only

show thabne of the four prongs not satisfied in order to prevaih her notion for

> While unpublished opinions are not considered binding, they may be considered as
persuasive authoritySeellth Cir. R. 3€2; see alsdJnited States v. FutrelR09 F.3d 1286, 1289
(11th Cir. 2000).
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summary judgmentBecaus@either party has satisfiets burden the Court cannot
grantsummary judgment on either motion.

Accordingly, Defendant’s Motion for Summary Judgment, ECF Naq. i83
DENIED, and Plaintiff's Motion for Partial Summary Judgment, ECF Nq.i84
DENIED. Trial will be scheduled by separate order.

DONE AND ORDERED on this 25th day of March, 2017.

M. CASEY RODGERS
CHIEF UNITED STATESDISTRICT JUDGE
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