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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF FLORIDA
PENSACOLA DIVISION
HARRY A. LAIRD, IV,
Plaintiff,
V. Case No. 315cv394MCR-CJK

BOARD OF COUNTY COMMISSIONERS,
WALTON COUNTY FLORIDA, et al. ,

Defendans.

ORDER
Plaintiff Harry A. Laird, 1V, broughthis suit against his former employer, the

Board of County Commissioners of Walton County, Florida, and two individuals,
Larry Jones and Cindy Meadows, claiming thatwas @érminated in retaliation for
exercising hisFirst Amendmentrights 42 U.S.C. 8983, and in violation of
Floridds Public Employe&VhistleblowerStatuteFla. Stat. 8112.3187¢t seqEach
Defendant has filed a Motion for Summary Judgmetaving fully reviewed the
matter,the Court finds that the motions are due to be gramtgd the exception of

the whistleblower retaliation claim against the County

Case No.: 3:16/394MCR-CJK

Dockets.Justia.com


https://dockets.justia.com/docket/florida/flndce/3:2015cv00394/82826/
https://docs.justia.com/cases/federal/district-courts/florida/flndce/3:2015cv00394/82826/58/
https://dockets.justia.com/

Page2 of 30

l. Background?!

Harry A. Laird, IV, was employed for ten years by the Walton County Board
of County Commissioners (the “County”), most receasi{lood Plain Manageiin
the Departrant of Planning and Managementhe County Administrator, Larry
Jones, taminatedLaird’s employment for indaordinationon July 21, 2015.The
undisputed facts reflect the following.

Laird’s employment with the County began in 200%e wasa Plannem the
Planning Departmenwith responsibilityfor building permit reviewf From 2010
through 2012, he worked as a communications coordinator in the County
Administration Department. He becaraecertified floodplain administrat@and
began working aBlood Plain Manager in 2012. As Flood Plain Manager, Laird was
responsible foreviewing building permit applications to determine whethey the
complied with theCounty’s Land DevelopmentCode (“LDC”), the County’s
ComprehensivePlan, and he flood plain requirements of thEEMA (Federal

Emergency Management Act).His dutiesas Fbod Plain Manageincluded

1 For the limited purposes of this summary judgment proceeding, the Court views “the
evidence and all reasonable inferences drawn from it in the light most fatordabé nonmoving
party,” which in this case is the PlaintiffMartin v. Brevard County Pub. S¢tb43 F.3d 1261,
1265 (11th Cir. 2008) (internal marks omitted).

2 SeeECF No. 5532, at 1415 (Dep. of Mac Carpenter, Planning Manager, at4)3 Mac
Carpenter, Planning Mager, reported to Dyess and had been Laird’s supervisor in the Planning
Department when Laird was a Planner.

Case No.: 3:16/394MCR-CJK



Page3 of 30

reviewing proposed building plansf projects impacting conditions related to
floodplains, wetlands, coastal dunes)d coastal dune lakesnd determirng
whetherthe County’s height, setback, and parking requirem&ate met He also
reviewed files of subdivisions that were developed before the Courdswas
enacted for the purpose @déterminng whether they were in compliance with flood
plain and coastal dune lake requirements

Laird’s immediate supervisor was Wayne€d3g, Planning Director. Dyess
reported to the County Administrator, Larry Jones, who was the head of all County
departments.

A.  The Decimal Point Memo

In January 2015, while reviewing filder purposes of identifying whether
subdivisions were in compliance with coastal dune lake requirements, Laird came
across a memo in a file related to the Blue Mountain subdivision. The memo was
drafted in 2008 by anothétlanner in the Department¥ielissa Ward, and in the
memq Ward took responsibility for a “decimal point error,” whickhe
acknowledged had resulted in a billing ermor2005 The memo explained that
instead of billing the Blue Mountain subdiwasithe required recreational imp&et
of $614,000, Ward had billednly $614 and she did not notice the error before

recording the final platLaird knew Ward and saghe had been terminated in 2011
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for improper permitting. Laird did not have personal knowledge of this incident
and did nosuspecWardof wrongdoing. Nonetheless, because of the large amount
of the error reported in the 2008 merhe,wondered whether someone senior to
Ward might have benefittedindso he gave tle memo to his supervisor, Dyéss.
Dyess told Laird to put it in the file, and he would take care of it. Dyessatkel
the County Attorney Mark Davisto look into the matter andiso forwarded the
memo to the County’s finance departmentthe County contacted the State
Attorney’s Office, which began an investigation into the matttet concluded in
September 2015

Laird testified thatluring the investigatiorMir. Jones and Mr. Davis held a

departmentvide meeting in which they encouraged employees to cooperate with

3 The record reflects that Dyess (who did not work for the County in 2008) recommended
the termination of Ward’s employment in September 2011 on grounds that she had engaged in
improper permitting procedures, statithgit she “knowingly issued approvals without following
proper protocol,” citing the Board of County Commissioner’s Policy 18.2 (insubordinatione fai
to perform in a satisfactory maer and incompetence or negligence). ECF No. 55-10.

4 Laird testified that a review of this type of fee ordinarily would be handledebRtanner
and the Project Manager, and he would not typically be involved. However, Laird’s aviesy
file that day was pursuant to his duties, i.e., to determine whether the subdivision had bee
approved in erroor whether the lots would be impacted by the LDC in a mannewthdd require
an interpretation areview byhis supervisor, Dyess.

® Ultimately, on September 4, 2015, a Grand Jury indicted a former Plabingor for
perjury during the investigation process. As to the memo itself, the Grand Jury fourtdatinly
the loss of revenue was due to error dnadthe failure to collect this fee and another fee attributed
to a similar error totaled almost $80000 The Grand Jury fourtthat this was “egregious and
unacceptable” and recommended that the Planning Department implement varisus leweew
and be permitted to purchase software to calculate and track fees accurately.
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the investigabn. ECF. No. 481, at 47 (Laird Dep. at 1838). Several County
employeesincluding Laird, were questioned by the State Attorney’s Offine
voluntary interviews. Laird was questioned on two occasions, once in March 2015
and again in laté\pril or May 2015. Laird never told anyone what he was asked in
his interview with the State Attorney or what he had said, althdugitlear from
the record that he did not know anything about this incident aside from finding the
memo in the file. The County department heads gererallyaware that he and
others werebeing interviewed The investigation resulted in significant media
coverage which Laird saidgave the County “a black eye” amehs a source of
embarrassment to the Coungynd “I'm the guy who found” (meaningthe memad.
ECF No. 481, at 4(Laird Dep. at 15).

B. Laird’'s Termination

Jonegerminated.aird’s employment n July 21, 2015;iting insubordindon
based on Laird’s response toe County Administratés request for a vitten
explanation regardingn incident where Laird had approved5-foot setbackin a
permitwithout taking the matter to the Board of Adjustéws approval ECF No.
48-2, at 56. Thesetback issue came to light dune 30, 2015yhen Commissioner
Cindy Meadows received an email fraconstituent]Jony Cook,the Secretary of

the Sugarwood Homeowners’ Association (“Sugarwood HOAEguesting a

Case No.: 3:16/394MCR-CJK



Page6 of 30

meeting“as soon as possiblebout “some unusual actions by Code enforcement
and the Planning Department regarding construction in our developni€Die No.
48-3, at 13; ECF N055-23. On July 2, 2015Meadowsmet with Cook and Dave
Erickson, President of the Sugarwood HOA, and they expressed concern over a five
foot reduction to the setback requirement thae property owner in their
development had received. This property owner was allowedfaolSetback
requirement, instead of the-2@ot setback requirement that applied to the rest of the
neighborhood, and the Sugarwood HOA representatjuestionedwhy one lot
ownerdid nothave to comply with the same rules that applied to the rest of the
development.Concerned that a permit had been erroneously or illegally issued in
violation of the County’'s LDC, Commissioner Meadows aske@ounty
AdministratorJones andounty AttorneyDavis who were in the area that day, to
look into the mattef. None of them had seen a variance issued outside of a Board
of Adjustment process and without notice to adjoining property owners.

After meeting with the SugarwodtlOA representatives, Jones and Dals®

met withLaird to ask for an explanation. Aerding to Laird, he explaingd them

® Laird admits that there B document showing that someone had made a complaint about
the setback. Laird said Stephanie Manning from Code Enforcement had spoken to himeabout t
complaint, although it is unclear from the record when that occurred. Accordingdpohehad
explaned to her that Chapter 8 of the LDC authorized a hardship exception in this circumstance.
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thathe made the determination to approve the setback in the same manner he has
done throughout his time as Flood Plain Managf@tjngthathis supervisor Dyess
allowed him to make hardship exceptions pursuanChapter 8 of the Land
Development Codenhichprovides an exception from the variance procdsses
also asked Laird to provide a written explanation, which Laird doedispute, and
Laird provided one two weeks later by emailowever,according td_aird, healso
spoke withCounty AttorneyDavisa few days later on July, &nd Davis indicated
that nothing else was needecbnsequently, Laird thought the matteas settled.
But when Jones did not receive a written explanation and two weeks had passed,
Jonesmentioned it taDyess(Laird’s supervisor), and Dyessld Laird he should
providea written explanatioto Jones Laird sentJoneghebriefwritten explanation
by email on July 162015

Jones was unhappy with the delay anth Laird’s explanation, whicldones
felt was inadequate. He signedeaminationnotice on July 21, 2015, statirigat
Laird had violatedCountyPolicy 18.2 by engaging in conduct that wedsruptive,
insubordinate, antagonistic, offensive or injurious to the Coumby; failing to
perform his job in a satisfactory manner; dod “[ijncompetence, inefficiency,
negligence, or failure to follow ders” as detailed in an attachmenECF No. 46

2. Attached to the form was a statement by Jones describimgithent involving
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the Sugarwood HOA complaint and setback that Lduedl approved along with
Jones’sstatementhat Laird had failed to provide atimely and adequateritten
explanation whemlirected to do soAccording toJonesthis amounted to “failure
to perform job duties and insubordination.” ECF No-24@t 2. By deposition,
Jonesexplained that he made the decision to terminatedUz@cause his act of
bypassing th8oard ofAdjustment proceedingas unusuabecausé.aird failed to
provide & adequateeason for granting the setbaakd none appeared in the file,
andalso, becauskaird failed to timely provide a written explanation when directed
to do sq and Jones thought Laird’s email response was insufficimeslso said
thatDyessreported thakaird “didn’t think it was a big dedl Also in his deposition,
Jones referencadcidents of othecomplaintghe Couly hadreceived aboutaird,
but these were not included in the termination notice

Laird’s employee evaluations from 2013 and 2014 show that his job
performance met or exceeded expectations, and the only official discipline in his

personnel file was a 2009 written warning he received for participating in an office

" For instance, Jones mentioned an incident when Laird had told a constituent they were
“screwed” and the person had written to complain; an incident whemes leaed from
constituents of an issue regarding an RV in which Laird may have given advicargadatthe
Code; and another incident of a house permitted with a second floor that extendedatksset
and the owners had to request a variance. Jonessshifit these incidents reflected a pattern of
disregard contrary to the County’s best interests.
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sports pool during workours, for which he received a “formal counseling.” ECF
No. 559. Laird testified that he was surprised beingterminated over the
Sugarwood setback incident because he felt that he had authorityQlnagieer 8 of
the LDCand from Dyess to grant ardahip exceptiofin certain instancesDyess
testifiedthat he had encouraged tR&anning Department employees to use their
professional judgmeno interpret the Codthemselvesvhen dealing with permits.
Although Dyesssuggested he might have been more lenient than Jonsignieel
the termination noticas Laird’s direct supervisor and acknowledged it deages’s
decisionand that Jones halde authority toterminage Laird.

According to Laird,CommissioneMeadows was behinthe termination
decision!® He testified that Stephanie Manning, who worked in Code Enforcement
at the time, told him that Meadows had sent another Code Enforcement officer, Anna

Reichart, to “spy” on Laird in late 2014earching fom reason to have him fired.

8 The County AttorneyDavis testified that this setback incident is when he learned that
“variances were being granted by staff,” anddseied an opinion that hardship exceptions also
must proceed through the Board of Adjustment prqdi®svariances

% A former employee, Jonathan Bilby, had worked as Flood Plain Manager ilatimeng
Department with Dyess before Laird took the position. Bilby testifiatithat the Walton County
LDC includes provisions that allow staff to grant setback reductions as a paedskption in
certain instances without going through the formal variance procedure. dildbyne had done
this from time to time while Dyessag supervisor and was never disciplined or fired for doing so.

10 Notably, Laird testified that he did not know of any connection between his finding the
“decimal point memband Meadows.

Case No.: 3:16/394MCR-CJK



PagelO of 30

Manningoffered hearsay testimonlyat Reichart told her Laird and Dyess “were on
their way out the door. They were going to be fired.” ECF Nal,%8 55. Manning
believedthatMeadows sent Reichart to “spy” on theAccording toLaird, another
County Comnssioner, Celia Jones, told him that she was sorry about his termination
andsaidMr. Jones wished he wouldn’t have donexcept that h&new Meadows
wanted Lairderminated, so he took the opportuniitydo so with the setback issue
Commissionedonegno relation to the County Administratdir. Jone¥sconfirmed
this in her own testimony, saying shwd spoken withMr. Jonesabout the
termination because she felt ttéd evaluationof Laird was harsi! Shetestified
thatMr. Jones told heMeadows*had been wanting to get rid of Hal [Laird] for a
long time. | remember that exactly.” ECF No-B5at 6 (Celia Jones Dep. at 5).
She testified, however, thataterminationdecision was made by iMJones not
Meadows

Commissioner Meadows statdtat she @l not have the authority to hire or
fire employees other than her own assistantl shedenied having any part in the

decision érminate Laird. Meadows said she alsoddnot urge Jones to fire Laird.

11 She expressed the opinion that, “if you terminate someone, youoaeake sure that
you don’t, you know, that it's not so harsh that they can’t get a job somewkeranel | did tell
Larry that | remember.” ECF No. 55-7.
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She said thasheknew of Laird only because the County had receisederal
complaintsabout him. In addition to the Sugarwood HOA setback incideng t
record include$wo emails sent to Meadows by constituent3uly 2014 reportng
delaysthey experienced in waiting for permigadthat Laird displaye@ negative
attitudeand usedlisrespectful languaggelling one constituent she was “screwed”
due to a Code changepdditionally,there was &elephonecomplaintabout Laird
from another constituent, Patricia Helms, June 2015, which was discussed in
interofficeemails

C. Additional Incidents

In his Complaint Laird states thatfter hediscoveed the “decimal point
memd and participagdin the State Attorney’s investigatiodiones and Meadows
“openly questionedis professional judgment.” To support this allegation, he
testified that he applied for a transfer from Flood Plain Manager to Beach
Maintenance Managemnd did not receive an intervieaithoughhe did not know
when the position was filled or how many people applied, and he only assumed that
the person awarded the position was less qualified than hetedstiged to an
instancein May 2015when an RV was improperly parked on abigta temporary
power pole, andnstead of asking the Planning Departmeghéther they had issued

a permit, Meadows posted it dracebookand asked generally if anyone knew

Case No.: 3:16/394MCR-CJK



Pagel2 of 30

anything about itLaird tookthis asa personal insudind saiche was then questioned
about it by his supervisoNone of the statements by Meadows or the comments by
citizens reference LairdWhen asked what connection this had to his termination,
Laird candidly answered, “l don’'t see any.”

One other example Laird offer@d show that his judgment was questibne
related to an emakntitled “Counseling” that he received from his supervisor,
Dyess, on June 30, 2015. The brief email from Dysssorializedanincident that
had occurred the previous day; the email provided no details except to say that “it is
highly inappropriate to contact a customer to inquiry why they called a
Commissionef Heurged Laird not to let it happen agaiiccording to Meadows
and emails by her assistaoh June 29, 2015, a constituent, Mrs. Helms, had called
to complain about Laird, saying he was rude and “irate” with her for lodging a
complaintabout himwith the Commissioner. Laimdbes not dispute that the incident
occurred but disputeMeadows’s cheacterization of it. Heresponded tahe
“Counseling”’email by offering a writtenexplaration, statingwhile he had called
Mrs. Helms back to explaithe reason for thdelayof her inspectionhe was not
rude or irate buhad“merely helped [her] acknowledge the fact that calling in a

complaint about someone wi®not at faultin any way has repercussions.” ECF
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No. 5522. In his verified declaration, Laird said that he did not scold Mrs. Helms
for calling the Commissioner’s office.

D. Grand Jury Proceedings

A Grand Jury onvened in June 201%After Laird’s terminationon July 21,
2015, he was called to testify before the Grand Juither in late July or mid
August, although he had received the subpoena before his terminatierGrand
Jury’s sealed report was issued on September 4, 2015, the samerddyddathis
suit!?> The Grand Jury indicted Patsy Blackshear (who had been M#liasdis
supervisor) with two counts of perjufgr lying during the investigation and to the
Grand Jury. The Grand Jury also issued a reptiith was unsealed oBeptember
24, 2015. In the report, the Grand Jury addressed various other internal amatters
offered recommendations fohangeghatneeded tdoe made in administratiom
organizing, following the chain of command, and management of the Planning
Depatment; andin the LDC and the auditing process. The report mslnded
concerns about the roles dfr. Jones andCommissionerMeadows, who were

criticized for being directly involved iday to day county operations, including their

12 aird received theubpoendefore his termination but did not actually teshigfore the
Grand Juryuntil after his employment had bedarminated. The Grand Jury report issued on
September 4, 2015.
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involvement in thehiring and firing of Planning Department employees and
allowing direct supervisordtle input. The report states that the Grand hegrd
testimony that Meadows was involved in a code enforcement issue in which normal
procedures were not followed and that Meadows and Jones terminated a Planning
Department employee with little or no input from the department director and
without following the County’s progressive disciplinary procedures: “Evidence
indicates that Commissioner Meadows wanted this empldgeminated andhat
Larry Jones directly ordered the terminatioECF No. 5526. The report
recommended Jones and Meaddvesreprimaneéd for not following chain of
command and department policielsaird fel that he was the employeeferenced
who wasterminated withoutthe proper progressive disciplinary proceduass
described in the repot
Il. Discussion

A.  Summary Judgment Standard

Summary judgment is appropriate when “the pleadings, depositions, answers
to interrogatories and admissions on file, together with the affidavits, if any, show

that there is no genuine dispute as to any material fact and that the mownig par

13 Testimony by Jones confirmed that Laird is the only person that Jonedydirect
terminated.
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entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). “The moving party
bears the initial burden of informing the court of the basis for its motion and of
identifying those materials that demonstrate the absence of a genuine issue of
material fact.” RiceLamar v. City of Ft. Lauderdal32 F.3d 836, 840 (11th Cir.
2000) (citingCelotex Corp. v. Catretd77 U.S. 317, 322 (1986)). In response, the
nonmoving party must “go beyond the pleadings” and identify competent record
evidence showing the existenoé a genuine, material factual dispute for trial.
Celot Corp, 477 U.S. at 324An issue of fact is material if, under the governing
substantive law, it might affect the outcome of the c&ee Anderson v. Liberty
Lobby, Inc, 477 U.S. 242, 248 (1986)In considering a motion for summary
judgment, he Court views theevidence, and all factual inferences reasonably drawn
from the evidence the light most favorable to the nonmoving pasie Hairston

v. Gainesville Sun Publ'g Co9 F.3d 913, 918 (11th Cir. 1993), and credibility
determinations are impermissibkee Reeves v. Sanderson Plumbing Prods,, Inc
530 U.S. 133, 1561 (2000). Where reasonable minds could differ regarding
inferences to be drawn from undisputed facts, summary judgmerttevienied.

See Miranda v. B & B Case Grocery Store, I8¥5 F.2d 1518, 1534 (11th Cir.
1992) (citingMercantile Bank & Trust Co. v. Fidelity & Deposit C@50 F.2d 838,

841 (11th Cir. 1985))Jltimately, the question is “whether the evidence presents a
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sufficient disagreement to require submission to a jury or whether it is sodate
that one party must prevail as a matter of lawiégler v. Martin Cty Sch. Disf,
831 F.3d 1309, 1318 (11th Cir. 20X§uotingAnderson477 U.Sat251-52).

B.  First Amendment Retaliation Claims

“Speech by citizens on matters of public concern lies at the heartfafshe
Amendment . . .” Lane v. Franks134 S. Ct. 2369, 2377 (2014). It is beyond
dispute that, althougbublic employeeaccept certain limitationsxdheir freedoms
they retain a clearly established right to speak as citzen matters of public
concern See e.g.,id.; Garcetti v. Ceballos547 U.S. 410, 420 (2006Fonnick v.
Myers 461 U.S. 138151 (1983);Pickeringv. Bd. of Edug 391 U.S. 563, 568
(1968) It is also beyond disputbat a public employer may not retaliate against
public employesfor speechhat isprotected by the First AmendmerfieeRankin
v. McPherson483 U.S. 378, 383 (1984ee also Alves. Boad of Regents of the
Univ. Sys. of Ga.804 F.3d 1149, 1159 (11th Cir. 2015However, the First
Amendment does not pernmtiblic employees “to ‘constitutionalize the employee
grievance” Garcetti,547 U.S. at 420 (quotingonnick 461 U.Sat 154); moreover,
speech that “owes its existence” to the public employee’s professional
responsibilities is natonstitutionally protectedd. at421; Moss v. City of Pembroke

Pines 782 F.3d 613, 61@.1th Cir. 2015).
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To strike the proper balancetiseen a public employee’s First Amendment
interestan free speecland the public employer’s legitimate interests in efficiently

discharging governmental functiormgurts conducé fourfactor analysiand ask

(1) whether the employee engaged in speech as a citizen on a matter of public

concern and(2) whetherthe employee’s-irst Amendment interests outweigfire
public employer’s efficiency interests; if s¢3) whether the speech was a
“substantial motivating factbrin the termination decision, and (4) whether the
employercan show that it would have terminated #mployeeevenwithout the
protectedspeech SeeMoss 782 F.3cat617-18. Through thdirst two factors, the
Court determines whether the employee’s spéecbnstitutionally protectedSee
id. at 618. The final two inquiriesvhich“address the causal link” between protected
speech and the termination decisiare questionsfdact, “unless the evidence is
undisputed' 4 1d.

Laird claimshe was terminatetbr disclosing the decimal poimhemoand
interviewng with the State Attorney’s OfficeThe County asserts that disalios of

the memo s within the ordinary course of Laird’s job duties because he was

141n the ordinaryFirst Amendment retaliatiocontext wherespeech by a public employee
is not involved, a plaintiff mugtrove (1) thathis “speech was constitutionally protected; {2t
he “suffered adverse conduct that would likely deter a person of ordinary firmomssrigaging
in such speechand(3) thata“causal relationship” existed “between the adverse conduct and the
protected speechCastle v. Appalachian TecBoll., 631 F.3d 1194, 1197 (11th Cir. 2011).
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reviewing the file for LDC compdince, and therefore, his speech disclosing the
contents of the file to his supervisor, is not protected. The Supreme Court stated in
Garcetti and further explained irLane that, “when public employees make
statements pursuant to their official duties,” they are not speaking as ¢itnens
the First Amendment does not insulate their communications from disciphme,
134 S. Ct. at 237&ee alsdGarcett, 547 U.S. at 421 (finding the views expressed
by a public employee were not protected becausewleey expressed in a memo
that was part of his ordinary job duties). “The critical question uGaecettiis
whether the speech at issue is itself ordinarily within the scope of an employee’s
duties, not whether it merely concerns those dutidsahe 134 S. Ct. at2379
(finding that truthful testimony given under oath by a public employee, which was
outsidethe scope of his ordinary job duties, was speech as a citizen, even though
“the testimony relates to his public employment or concerns information learned
during that employment”).

Laird did not draft the memo or express any opinioft®oontents He found
it in a file he was reviewing for compliance issues, indisputably within the ordinary
course of his job duties, and immediately disclosed it to his supentiaod’s job
duties includedeviewingthis existing subdivisiorfile for complianceissuesand

obtaining his supervisor’s interpretation. Laird argues thast¢bpe of his duties
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did not include investigating potential fraud or reviewing recreational impact fees to
determinewhetherthe fees had been properly billed paid Nonethelss, his
compliancereviewtold him that something his department was responsible for was
amiss, and it was something his supervisor should &a&cetti instructs that the
inquiry into whether a public employee is speaking as a citizea practicabne.”

547 U.S. at 424noting thatthe employees actual job duties are more indicative of
the nature of speech thanod descriptioralone);see also Moss/82 F.3d at 618
(noting that factors such as the job description, where the speech occurred, and
whether the speech concedthe employee’s job are relevant llitno one factor

Is dispositive). Because Laird’slisclosureof the error and potential wrongdoing to
his supervisowasmade in accordance withs ordinary dutieof searching for and
reporting compliance issues to his supervisoidhefollowedthe chain of command

by immediately notifying Dyesshe disclosure isoroperly considered employee
speech.See Wagner v. Lee CtiMo. 1610576,2017 WL 456430, at *11 (11th Cir.
Feb. 2, 2017)(unpublishedy (finding that speech-voluntarily disclosing

potentially illegal conduct of ecemployees to an auditetby an employee of the

15 While unpublished opinions are not considered binding, they may be considered as
persuasive authoritySeellth Cir. R. 362; see also United States v. Futrél09 F.3d 1286, 1289
(11th Cir. 2000).
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Economic Development Office, who regularly performed secretarial taskpart
of her job andhot protectel] see &o Phillips v. City of Dawsonvill&99 F.3d 1239
124243 (11th Cir. 2007) (finding no protected speedherea city clerk disclosed
misconduct by the mayor; although the clerk’s enumerated duties did not include
reporting misconduatf the mayor, it wasvithin her official duties to inquire about
potentially inappropriate use of city resource$he undisputed record shows that
“the main thrust” or reason fdawaird’s disclosure of the memo to Dyesdves 804
F.3d at 116, wasthat he felt it importanto disclose the memo to his supervisor
because it showed a noncomplianssue regarding the subdivision he was
reviewing, and the error involved a large amount of public méhdéy doing so, he
engagd in speechwith his supervisomwithin his ordinary dties as a public
employeenot citizen speech.

Moreover, Laird’s conduct of submitting to voluntary intervéewith the
State Attornels office during the investigation cannot be construegiagected
speech. There is no indication in the record/aét Laird was asked or what he said

or communicated; there mothing in the record to show that he knew anything other

16 The Grand Jury report later criticized the Planning Department for not alelysing
the chain of command and niotplementing apprariate supervisory review (which led to this
decimal point error going undiscovered for ten years), and thus, Laird’s coisdurctfull
accordance with how the Grand Jury recommended the Department should function.
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than what the decimal point memo séuhich the County had already disclosed to
the State Attorneygrnd there is certainly no indication that Jones or Meadows knew
whatLaird said in the interviews, evehthey knew he attended them. His conduct
of attendingvoluntay interviews, which the County encouraged him to do, is not
itself protected speech.

However, @en assuming that Laird’s disclosure of the decimal point memo
could be considered speech by a citizen on a matter of public cghesuaithat,
under the second inquinf Moss 782 F.3cat617-18, there is no County intereist
efficiency that would outweigh the speech, then the question would turn on the
causal link. TheCourtfinds alternativelythat theclaim fails at this third inquiry
becausehe record is devoid of any causal link between Laird’s speech and his
termination Laird rdiesontemporal proximityto establish causatipandto do so,
he points tohis intervievs with the State Attorney.Close temporal proximity

between protected conduct and an adverse employment action ordinarily can supply

" There is no dispute that the subjettiie memo was a matter of public cena, as it
showed a mistakinat impacted public funds, implicated potential mismanagement by the County,
and suggested the possibilitymalfeasance by a County employ&ee Bryson v. Waycrqo838
F.2d 1562, 1566 (11th Cir. 1989) (“[A] core concern of the [F]irst [Almendment is the pootect
of the ‘whistleblower’ attempting to expose government corruptionHowever,“the relevant
inquiry is not whether the public would lgerestedn the topic of the speectissue, it is whether
the purposeof the employee’s speech was to raise issues of public coreemtitizen.Alves
804 F.3d at 1167 (internal quotation and alteration omitted).
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sufficient circumstantial eviahee to create a genuine issue of material fact as to the
necessary causal lingee Brungart v. BellSouth Tele., |31 F.3d 791799(11th
Cir. 2000). “But mere temporal pximity, without more, must be ‘very closek.
Thomas v. Cooper Lighting, In&06 F.3d 1361, 1364 (11th Cir. 20Q[guoting
Clark Cty. Sch. Dist. v. Breedeb32 U.S. 268, 2782001). Here, aghe County
arguesseven months passed between the disclosure of the decimal point memo and
Laird’s terminatim, and the Court finds this gan of time too great to raise an
inference of retaliationSee idat 1364 (noting a three to four month difference is
not enough to raise an inference of retaliatiégo, it is clear on the record that the
County itself disclosed the memo to the investigatory authorities in January 2015.
Laird’s assertion that his interview with the State Attorney supplies the necessary
temporal proximityfor the First Amendment claifails because the Court has found
thatthe conductof attendingthe interviews notprotected speech.

Laird also relies on a handful micidentsthat he asserts show thines and
Meadows questioned his judgment aftsrdisclosure of the memeuggesting that
this shows a retaliatory motive Again, the Court disagreesrhe record des not
supportthis argument. EverpdditionalincidentLaird mentionedas showinghat
his judgmenthad beemuestioneds wholly unconnected to the disclosure of the

memo andccurredeitherin 2014, beforéhe disclosed the memo, daitein June
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2015, nearly six months after the protected condiassumingdisclosure of the
memo vas protected) Also, the record shows that all but the R\Widentwere
instigatedby citizen complaints, as documented in emailst manufactured by
Jones or Meadows

TheRYV incident involved Meadows posting a question on Facebook, “What’s
up with the RV on the side of the road on 395?” Disurredn May 2015, which
Is still four months after Laird’s disclosure of the mentoo long to raise a
connection between this ident and the disclosure of the memo. Moreover, it
reflectsno retaliatory intent. BitherMeadows’scomments nor any of the citizen
comments on the postference Lairdand hevas not reprimanded for any conduct
related to the incidentLaird testifiel only that his supervisor questioned him about
it.

The record reflects thdbnes made the termination decision based on Laird’s
failure to respond promptly and adequately about the setidaek directed to do so
in July 2015 Jones and Laird’supervisor Dyess signed the termination notice.
Laird does not denthat the incidentacurred Whetheterminationwasthecorrect
or fair responsen light of Laird’s explanation or whether his supervisor was
consulted in the decision is not at issi8ee Alvarez v. Royal Atlantic Developers,

Inc., 610 F.3d 1253, 1266 (11th Cir. 201@)pting courts “do not sit as super
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personnel departmdg}’). WhetherJoneghought Meadowsvanted Laird fired is
also not at issue because nothing in the record stgyg@iMeadowswantedLaird
fired due to his protected speeichJanuary 2015Assuming Laird’s testimony and
evidence as trudleadowshad wanted him fired since 20&hen she sent a “spy”
from Code Enforcement, Anna Reichart, to watch for violatidhen Laird was
asked during his deposition whisieadows did to retaliate against his spedwh
answered that he did not know. Laaidoconcededhat heknew of no connection
between hisonduct ofdisclosingthe decimal point memo and Meadowsid he
knew of no reason she woule loritated because he foundThere issimply no
basisin the recordo “constitutionaliz” Laird’s grievances over thesalditional
incidents!® SeeGarcetti, 547 U.S. at 420Laird has shown no evidence that his
termination was based on or substantially motivated by protected speédhus,
even assuming his speech was protected, the analysis fails at the third $ssetor

Carter v. City of Melbourne, Fla731 F.3d 1161, 1170 (11th Cir. 2018hding

18 Again, the question is not whether Laird was a good employee, winetthed a good
reason for the setback exception, or whether Jones’s termination decisionrveaisriggtaken.
Nor is the question whether Meadows had a reason to want Laird termindtedabsence of any
evidence that she wanted him terminated duspeech The Court “does not sit as a super
personnel department” and it is not the Court’s role “to segoeds wisdom of an employer’s
business decisions . . . as long as those decisions were not made with a [retatiative]
Alvarez v. Royal Atlantic Developers, In610 F.3d 1253, 1266 (11th Cir. 2010) (internal
guotations omitted).The sole question boils down to whether Laird was terminated for protected
speechwhich there is no evidence.of
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that tre third prong of the free speech analysis was not met where the employee
could not show “that the disciplinary and personnel decisions against him were
motivated by his speech activities, rather than the misconduct with which he was
charged”)!®

C. Florida Public Employee’s Whistleblower’'s Act

Laird alsoraisesa public employee whistkelower’s retaliatiorclaim against
the County. Fla. Stat. BL2.3187¢et seq(“Whistle-blower’s Act”). In relevant part,
the Whistleblower’s Act protects public employees “who disclose information on
their own initiative in a written and signed complaint,” or “who are requested to
participate in an investigation.” Fla. Statl82.3187(7). Retaliation claims under
the Whistleblower’s Act require proof (1) that the employee engaged in statutorily
protected activity; (2) that the employee suffered an adverse employment action; and
(3) that a causal connection exists between the protected activity and the averse
action. SeeWagner 2017 WL 456480, at *7. Public employee whistielower
claims are analyzed under the familiar burdéifting framework applicable in Title
VIl cases. See id(citing McDonnell Douglas Corp. v. Greedl11 U.S. 792, 801

805 (1973))see also Rustowicz v. N. Broward Hosp. Dist4 So. 3d 414, 419 (Fla.

19 Because Laird’s First Amendment claim failse Court finds it isinnecessary to reach
the qualified immunity issue.
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4th DCA 2015). Thud,aird must first establish by a preponderance of the evidence
that he engaged in protected activity, at which point the burden shifts Gotimey

to produce evidence of a legitimate, nondiscratmny reason for the adsse
employment action. If the County does so, L&iad the opportunity to demonstrate

a question of fact as to pretext, that is, to skiwat the proffered reason was merely
a pretext for retaliation.See Rustowi¢Zl74 So. 3d 841920. Also, the Act is
remedial, “andghouldbe liberally construed in favor of granting access to protection
from retaliatory actions.lgwe v. City of Miami208 So. 3d 150, 155 (Fla. 3d Dist.
App. 2016)(citing Irven v. Dep't of Health &ehabilitative Servs790 So2d 403,

406 (Fla.2001) (stating that “[section 112.3187(2)] could not have been more
broadly worded”).

The County argues that Laidid notengage in protected activity because the
“disclosure” consisted of him giving the “decimal point memo,” drafted by Ward, to
Laird’s supervisor, Dyess, which does not satisfy the Act’s disclosure requirements.
To show he engaged in the protected activity of disclosure, Laird havst
disclosed (1) protected information, (2) to a protected recipient, (3) in a protected
manner. Wagner 2017 WL 456430, at *7 (citing Fla. Stat182.3187(5X7)). A
jury could find that Laird disclosed protected information because the memo

involved a suspected violation of law, gross mismanagemenmatieasance.
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However, he County argues that Laird did not make the disclosure to a protected
recipientbecauséis supervisor, Dyessyas the Planning Direct@ndnot a chief
executive officer or an “other appropriate local official” under the statite. Stat.
§ 112.3187(6)see alscstanton v. Fla. Dep’t dilealth, 129 So. 3d 1083, 1084 (Fla.
1st DCA 2013) (noting “disclosure” to supervisor was not sufficierthaut
showing the supervisor “possessed the necessary authority to investigete”).
Court agrees. Although Florida courts construe the term “other appropriate local
official” broadly to include government entities empowered “to investigate
complaints and make reports or recommeadective actiori, Wagner,2017 WL
456430, at *7 (citingRustowicz 174 So.3ckt 42325 (including an internal audit
department)) Dyess was head of the Planning Department, which was not an
investigative office. Also, Laird did not make a written and signed complaint, as
required underFla. Stat. § 112.3187(7jprotecting employees who disclose
information in a written and signed complainffhus, Laird’s act of finding the
decimal point memo, drafted by Wasathd giving it to Dyessis nota disclosure of
protectednformation to a protected recipienh a protected mannender the Act
Neverthelessprotected conduct under tlstatute alsancludes situations
whereemployees “are requestedgdarticipate in an investigatidrabout any act or

suspected act of gross mismanagement or malfeas#i@eStat.8 112.3187(7).
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Laird is correct that the County does not address this prong of the .stdtie
record, viewed in favor of Laird, shows that he was twice interviewed at the request
of the State Attornegluringthe investigation about the decimal point error memo
Laird voluntarily participatedn the investigation.Thus, a jury could find that Laird
engaged in conduct protected by the Act. Alsere isno dispute thdtaird suffered

an adverse employmenttam.

The County offered a legitimate nonretaliatory reason for Laird’s termination.
Laird, in turn, has offered evidence that that his termination was a pretext for
retaliation relying onthe temporal proximity betwedns protected activity and the
termination. To establish a causal connection, a plaintiff must show that the
protected activity and the adverse action “are not completely unrelaiRide
Lamar v. City of Fort LauderdaJe853 So. 2d 1125, 1133 (Fla. 4th DCA 2003)
(quotingOlmsted v. &co Bell Corp,.141 F.3d 1457, 1460 (11th Cir. 1998Also,

“the plaintiff must generally show that the decision maker was aware of the protected
conduct at the time of the adverse employment attiGoldsmith v. Bagby Elevator

Co., Inc, 513 F.3dL261, 1278 (11th Cir. 2008ee also Wagne017 WL 456430,

at *9. The County argues that Laird cannot raise an inference of retaliation ot pretex
because the memo was disclosed in January, 20tkaird was not terminated until

over seven months later, on July 21, 20B&t the County overlooks the interviews.
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For purposes of the Whis-blower’s Act, Laird’s interviewswith the State
Attorneyareconsidered protected conduahd thesecond interview occurred as late
as May 2015,which was only aproximately two months prior to Laird’s
termination. This close proximity is sufficient to create a genuine dispute of material
fact, unless there is unrebutted evidence that the deemsaker was unaware of the
protected activity.The record is not uebutted on this issue. Theseevidence that
Jonesvas aware of the investigatigenerally, that Jones and Dyess spoke about it,
and that Jonesncouraged County employees to coopenatéhe investigation.
While a jury could find that thjgogether with the legitimate reason offered for
termination,n fact, proves that Jones ditbt havea retaliatory motive, a jury could
draw a contrary inference from Jones’'s knowledge of the State Att®rne
interviews the proximity of the termination decision to the State Attosey
interviews of Laird andpossiblanconsistencigsuch as the lack of supervisor input
or progressive disciplinédor an employee with solid performance evaluations
Construing the Whistkelower’s Act broadlyand construing every inference in the
record in Laird’s favor, the Court finds that he has ramaterialquestionof fact

thatprecludeentry ofsummary judgment on this claim
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Accordingly.

1. The Board of County Commissioners of Walton County, Florida’s
Motion for Summary Judgment, ECF No. 88)ENIED as to the Public Employee
Whistle-blower Claim (Count I) andSRANTED as to the First Amendment
Retaliation Claim (Count IlI).

2. Larry Jones’s Motion for Summary Judgment, ECF No. $4,
GRANTED.

3.  Cindy Meadows’s Motion for Summary Judgment, ECF M, is
GRANTED.

4.  Trial on Count | will be scheduled by separate Order.

DONE AND ORDERED this 26th day ofMarch 2017.

M. CASEY RODGERS
CHIEF UNITED STATES DISTRICT JUDGE
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