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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 19-61056-CIV-ALTMAN
WENDELL LOCKE,

Plaintiff,
V.

ELIZABETH WARREN,
as Clerk of Courts.

Defendant.

ORDER

THIS MATTER comes before the Court on the Defendant’s Motion to Dismiss (the
“Motion”) [ECF No. 17], filed on August 28, 2013he Plaintiff filed a Response in Opposition
(the “Response”) [ECF No. 20] on Septembgy 2019. And the matter ripened on September 12,
2019, when the Defendant filed hergRe(the “Reply”) [ECF No. 21].

THE FACTS

This case implicates the common law right of access to judicial re@ed€.omplaint
[ECF No. 1] 1 1. The Plaiiff, Wendell Locke, was the attorney of recordJinPearl Bussey-
Morice v. Patrick Kennedfthe “Busseycase”), a civil rights case the Middle District of Florida.
See idf4. On January 8, 2015, the Court enteneal fjudgment against the plaintiff in tBeissey
case.See id.f 5. The court then “unitarally” reassigned the cagseom Judge Charlene E.
Honeywell to Judge Carlos E. Mendo3ze id.

In response to that reassignment, the Rfticalled the Clerk’s ffice to ask how (and
why) the case had been reassigrgzk idf 6. A member of the Clerkaffice informed him that

an operations manager had made the trarSéer.id Within “minutes” of that call, one of Judge
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Mendoza’s law clerks called thelaintiff and asked him if hdwad any questions about the
reassignmentSee id.f 7. The clerk explained that theresaa “Standing Ordé regarding the
reassignment—nbut, when pressedda@opy of that order, theerk retracted that explanatiddee
id. Now changing his story, the clerk said that ¢thhse was reassigned because of an email that
had been sent by a third federal judge, Anne Con$eg.idJ 8. But, when the Plaintiff asked for
a copy of that email, the clerk refused to producBet id.

On April 4, 2018, the Plaintiff sent the Clerk©@burt for the United @tes District Court
for the Middle District of Florida a written requésr the following litany of what he calls “judicial

records,’see idy 9:

e Any and all emails, correspondence, and msdrom the Clerk regarding any policy
changes of then Judge Anne C. Conway in 2014;

e Any and all emails, correspondence, and medrom the Clerk regarding any policy
changes of then Judge Anne C. Conway in 2015;

e Any and all emails, correspondence, and msdrom the Clerk regarding any policy
changes by then Chief Judge Anne C. Conway in 2014 concerning assignment and/or
reassignment of cases to or frdondge Charlene Edwards Honeywell;

e Any and all emails, correspondence, and meedrom the Clerk regarding any policy
changes by then Chief Judge Anne C. Conway in 2015 concerning assignment and/or
reassignment of cases to or frdondge Charlene Edwards Honeywell;

e Any and all emails, correspondence, and meedrom the Clerk regarding any policy
changes by then Chief Judge Anne C. Conway in 2014 concerning assignment and/or
reassignment of cases to asrfr Judge Carlos E. Mendoza;

e Any and all emails, correspondence, and meedrom the Clerk regarding any policy
changes by then Chief Judge Anne C. Conway in 2015 concerning assignment and/or
reassignment of cases to asrfr Judge Carlos E. Mendoza;

e Any and all emails, correspondence, and m@sconcerning the case reassignment of case
number 6:11-cv-970-0Orl-41GJK tudge Carlos E. Mendoza; and

e Any and all emails, correspondence, assignmis, and records from Judge Charlene
Edwards Honeywell to Carlos E. Mendogancerning case numer 6:11-cv-970-Orl-
41GJIK

Id. at 4-5. The Clerk’s office didot respond to his requeSee id{ 10.



On April 18, 2019, the Clerk’sffice, in its efforts to mkee sense of why a practicing
attorney would request the prieatorrespondence of three fedgualges, docketed the request in
the Busseycase as a Motion to Disqualifgee id.J 11-12. According to the Plaintiff, this
“mischaracterization” of hisequest was “tantamount toetiiommission of wire fraudSee id{
13. Judge Mendoza likewise interpreted the request as a motion to disqualify—and promptly
denied it.See idf 14-15.

For reasons unrelated to theuest for judicial records, ¢hPlaintiff wassanctioned for
his conduct in the Bussey case. See generally Bussey-Morice v. Kennedyo.
611CV9700RL41GJK, 2018 WL 4101004, *418 (M.D. Fla. Jan. 12, 2018}econsideration
denied No. 611CV9700RL41GJK, 2018 WA091899 (M.D. Fla. Aug. 27, 2018if'd sub nom.
Bussey-Morrice v. Kennedy75 F. App’x 1003 (11th Cir. 2019)1. Pearl Bussey-Morice, the
Plaintiff in that case, appealed the sanctions ruling to the Eleventh Circuit Court of Appeals, where
he argued that, because the reassignment had been improper, Judge Mendoza (the judge to whom
the Busseycase had been reassigned) lackeidiction to impose the sanctiorS8ee Bussey-
Morrice v. Kennedy775 F. App'x 1003, 1004 (11th Cir. 2019). The Eleventh Circuit rejected that
argumentSee id.

The Plaintiff (the sanctioned attorney in Besseycase) filed this case on April 25, 2019.
See generallgompl. In his Complaint, thelaintiff levies two countd=irst, he asserts the federal
common law right of access to judicial recordnd seeks copies of the above-described

correspondencesee id.at 6-8.Second he asks this Court to deatathat he is entitled to that

LA district court may take judial notice of certain facts vibut converting a motion to dismiss
into a motion for summary judgmentJniversal Express, Inc. v. SEC77 F. App’x 52, 53 (11th
Cir. 2006) (citation omitted). And public court rede “are among the permissible facts that a
district court may considerId. (citations omitted). This Courhtis takes judicial notice of the
public judicial records—e.g. the briefadhcourt opinions—that were filed in tBeisseycase.
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correspondenc&ee idat 9—11. On August 28, 2019, the Defemgl&lizabeth Warren, moved to
dismiss, arguing both that the Court lacks subject matter jurisdiction to hear thiseehéet. at
2—7, and that the Plaintiff fails to state a clad®e idat 7-9.

THE LAW

Under Federal Rule of Civil Procedure 12(h)defendant may move for dismissal of a
claim on the basis of on one or more of segprcific defenses: (1) lack of subject matter
jurisdiction; (2) lack of personal jurisdiction; (Byproper venue; (4) insufficiency of process; (5)
insufficiency of service of process; (6) failu@state a claim upon whiaklief can be granted,;
and (7) failure to join a party under Rule 8&eFeD. R.Civ. P. 12(b).

“A motion to dismiss is only granted whéme movant demonstrates ‘beyond doubt that
the plaintiff can prove no set of facts in suppadrhis claim which would entitle him to relief.”
Harper v. Blockbuster Entertainment Carf39 F.3d 1385, 1387 (11th Cir. 1998) (citidgnley
v. Gibson 355 U.S. 41, 45-46 (1957)). “On a motion tendiss, the facts stated in appellant’s
complaint and all reasonable inferences therefrom are taken asSiejehiens v. Dep’t of Health
and Human Servs901 F.2d 1571, 1573 (11th Cir. 1990).

A motion to dismiss under Rule 12(b)(1) maftack subject matter jurisdiction either
facially or factually.Lawrence v. Dunbar919 F.2d 1525, 1528-29 (11th Cir. 1990). On a facial
challenge, the Court must, as with other RuUB{b) motions, limit its review to the factual
allegations in the complaint—accemi well-pled allegations as truéd. A factual attack,
however, challenges “the existence of subjecttengurisdiction in fact” and requires that the
Court examine materials outside of the pleadisgsh as testimony, declarations, and affidavits,

to ensure the proper ex&e of its jurisdictionld.



“To survive a motion to dismiss [under Ra2(b)(6)], a complaint must contain sufficient
factual matter, accepted as true, to ‘state a claim to relief that is plausible on itsXabertft v.
Igbal, 556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twombly550 U.S. 544, 570 (2007)).
“Threadbare recitals of the elements of a cafisetion, supported by mecenclusory statements,
do not suffice.lgbal, 556 U.S. at 67@quotingTwombly 550 U.S. at 555).

ANALYSIS

Article Il of the United States constitution requires “a federal court to satisfy itself of its
subject-matter jurisdiction before it considers the merits of a cRsfafgas AG v. Marathon Oil
Co, 526 U.S. 574, 575 (1999). Because a suit againdgeadiofficer is constred as a suit against
the United Statesee Hawaii v. Gordgr873 U.S. 57, 58 (1963)—and givéhat the United States
is generally immune from suit unlesshias explicitly waived that immunity-the Court must,
before it may adjudicate the merits of the Plaintiff's claim, determine whether an explicit waiver
of sovereign immunity has beestablished in this case.

l. Subject Matter Jurisdiction

The Plaintiff brings suit against Elizabeth Waria her official capacity as Clerk of the
United States District Court fohe Middle District of FloridaSee generallzompl. Suits against
federal officials in their offi@l capacities “generally represeamly another way of pleading an
action against an entity of which an officer is an agevibhell v. N.Y.C. Dep’t of Social Serys.
436 U.S. 658, 690, n. 55 (1978). Thus, where a federalaiffs sued in heofficial capacity, the

doctrine of sovereign immunity appligsentucky v. Grahap73 U.S. 159, 167 (1985). And,

2 See S. Spanish Trail, LLC v. Globenet Cabos Submarinos Am.,Nimc.19-80240-CIV-
ALTMAN, 2019 WL 3285533, at *3 (S.D. Fla. July 22, 2019) (citéejaya v. United Stateg81
F.3d 1315, 1322 (11th Cir. 2015)).



under that doctrine, the United States is generaligune from suit unless it has explicitly waived
that immunity by statuteéSee S. Spanish Trail, LL.2019 WL 3285533, at *3 (citation omitted).

To be sure, this general rule is subjieca number of specifiexceptions—among them,
the “Larson-Duganexception.”See Larson v. Domestic & Foreign Commerce C@Bp7 U.S.
682, 689 (1949)Dugan v. Rank372 U.S. 609, 621-622 (1963). Under that exception, when a
plaintiff seeks specific relief in the form of an order forcing a “pubfficial to perform a duty
imposed upon him in his official capacity . . . npate [statutory] waiver of sovereign immunity
is needed.Washington Legal Found. v. Wed States Sentencing Comp88 F.3d 897, 901 (D.C.
Cir. 1996) (describing thiearson-Dugarexception).

But the enactment of the Administrative Bedure Act (the “APA”) in 1976 has cast grave
doubts on the continuedtality of the Larson-Duganexception. Specifidly, because both the
APA and the_arson-Dugarexception delineate the circumstas under which a federal official’s
sovereign immunity may be set aside, federaltscuave openly questiodevhether the APA has,
by implication, abogated the exceptiofee, e.gE.V. v. Robinsgr06 F.3d 1082, 1097 (9th Cir.
2018) (holding that the APA did not abrogateltheson-Dugarexception in suits where the APA
waiver of sovereign immunity does not applgppeal docketedNo. 18-81400 (U.S. May 6,
2019);Danos v. Jone$52 F.3d 577, 582 (5th Cir. 2011). Timguiry is not purely academic. In
Block v. N. Dakotathe Supreme Court elected rtotreach the question afarson-Dugars
applicability to the issues prsted in that case because theeQuitle Act—a different federal
statute that, no less than the APA, worked gilieix waiver of sovereign immunity—represented
the only mechanism by which litigants could kéage the federal government’s title to real
property.See Block v. N. Dakota ex rel. Bd. of Univ. & Sch. Lad@& U.S. 273, 286 (1983).

Blockthus suggests that, at least with exgo claims under the Quiet Title Atarson-Dugan



is no longer viable. Of coursthe Supreme Court has not yeached the salient question here:
whether the APA similarly supplants tharson-Duganexception in suits seeking to enforce the
federal common law right of access to public records.

Fortunately, this Court need not reach this thorny question here. Because the Plaintiff has
not sought to quiet titlBlockplainly does not apply. And the APA is equally inapplicable because
its waiver of sovereign immunity governs only “agencieggs U.S.C. § 702—and, by its terms,
the APA expressly excludes “the courts of the United States” from its definition of “ageseies,”
5U.S.C. § 701(b)(1)(B).arson-Dugaris thus the only doctrine thatightexcept the Defendant’s
sovereign immunity here.

In her Motion, the Defendant argues thatson-Dugardoes not apply to this case because
there “is no allegation of action takén violation of statutory limit®r of an unconstitutional act.”
Mot. at 6. Relying orLarson she notes that the Supreme Cdiarited the exception to cases in
which the federal official exceeded her statutomyparity or otherwise acted in an unconstitutional
way. See, e.g.Alabama Rural Fire Ins. Co. v. Nay|ob30 F.2d 1221, 1226 (5th Cir. 1976)
(outlining the contours of thiearson-Duganexception) In fact, the Defendant adds, liarson
itself the Supreme Court rejected the plaindifffivitation to expand & exception to a “third
category of cases”—those in which an official'siacs are “illegal as anatter of general law,
whether or not it be with his delegated powerslarson 337 U.S. at 692. Agast all this, the

Plaintiff failed to identify evem single statute thatould have directed M&Varren to release the

3 Decisions of the former Fifth Circuit issugdor to October 1, 198Kre binding precedent in
this Circuit.See Bonner v. City of Prichar@61 F.2d 1206, 1207 (11th Cir. 1981) (en banc).
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records he requested—a failtinat, the Defendant says, is fatal to his claim that#nson-Dugan
exception has been satisfied.

But, unfortunately for the Defendant, the gtatdealing with théPowers and duties of
clerks and deputies,” 28 U.S.C. § 956, providesttatclerk of each court and his deputies and
assistants shall exercise the powers and partbe duties assigned tbem by the court.” 28
U.S.C. § 956.Put another way, if the Local Rulestbe Middle District of Florida govern the
circumstances under which the Clerk of Court isyptted to release court files, then the Clerk’s
decision not to release those files could, at ldastretically, violate the statute. And they do.
Local Rule 1.08 provides that “Coliites or other papers or recarth the possession of the Clerk
may be removed from the Clerk’s Office only upon written permission or order of the Court which
shall specify the time within which the sasteall be returned.” M.D. Fla. L.R. 1.08.

Thus, while it is true that, as the Defendannobut, the right to inspect judicial records
is a right rooted in the common lasgeeMot. at 7, the Clerk’s decision to release (or, as the case
may be, not to release) those nmelsis, at least in the MiddIBistrict of Florida, guided by a
federal statute. In this way, the merits of the Plaintiff's claim—whether the Clerk violated her
statutory duty—is inexicably entwined withthe all-important question of jurisdictiortee
Washington Legal Found39 F.3d at 901-02 (whether “tharson-Duganexception applies to
this case depends upon whether the Gauwent has a duty to the plaintiffiz. to allow it access
to certain government records...” In such cases, “the questiohjurisdiction merges with the

guestion on the merits, to which we now turn.”).

4 There is no plausible claim that the Clerk’s refasaurn over the recordsolated the Plaintiff's
constitutional rights—the owlother avenue left open lyarson See, e.g.Naylor, 530 F.2d at
1226.

5> Because the Court must satisfy its#fithe extent of its own jurisdictiosee Ruhrggass26 U.S.
at 575, the Plaintiff's failure to citidis statute is of no moment here.

8



. The Common Law Right of Access

“It is clear that the courtef this country recognize a geral right to inspect and copy
public records and documents, includijuglicial records and documentsNixon v. Warner
Commc'ns, In¢.435 U.S. 589, 597 (1978). This right exterd both the media and the general
public. See Chicago Tribune Co. v.iBgestone/Firestone, Inc263 F.3d 1304, 1311 (11th Cir.
2001). Notably, the party seeking access to the reguedd not establisimaproprietary interest
in them.See Nixon435 U.S. at 589.

The right to inspect and copy judicial receid founded on the presumption that “criminal
and civil actions should be conducted publicly,” and that public access is “an essential component
of our system of justice” because it is “instrental in securing the integrity of the proce§a.C
v. AbbVie Prod. LLC713 F.3d 54, 62 (11th Cir. 2013) (citats omitted) (cleaned up). In this
important way, public access “protects the citizel@sire to keep a watchful eye on the workings
of public agencies” and marshals “a newspapablisher’s intention to publish information
concerning the operation of governmer@&mm’r, Alabama Dep’t of Corr. v. Advance Local
Media, LLG 918 F.3d 1161, 1166 (11th Cir. 2019) (citdgxon, 435 U.S. at 597-98).

Whether a document is a judicial recoubject to the common law right of access is a
guestion of law for the CourEee Advance Local Medi@18 F.3d at 1165. The Eleventh Circuit
has held that the common law right of access apphbsto judicial documents that are “integral
to judicial resolution of the meritsSee idat 1167—68 (collecting case#) document need not be
filed on the docket to be protectétke Newman v. Graddiok96 F.2d 796, 799 (11th Cir. 1983)
(a list of prisoners is subject to the rightBenerally, however, the “common-law right of access
does not extend to information collected througitavery which is not a matter of public record.”

In re Alexander Grant & Co. Litig820 F.2d 352, 355 (11th Cir. 1987). But, where a document is



filed on the public docket, the type of filing to igh it is attached is a factor for the Court to
consider in deciding whether the datent constitutes a judicial recof®kee Advance Local Media
918 F.3d at 1166—68.

Even if a document is a judicial recolshwever, the “common law right of access may be
overcome by a showing of good cause, which requires balanc[ing] the asserted right of access
against the other party’s interestkieeping the information confidentialRomero v. Drummond
Co., Inc, 480 F.3d 1234, 1246 (11th Cir. 2007) (cleanel Wpus, if a court concludes that a
particular document is a judicial record, it must then “balance [the] competing interests of the
parties . . . in light of the relevant fadnd circumstances of the particular caselvance Local
Media 918 F.3d at 1166-68 (citations omitted). In determining whether a defendant has
established “good cause” to overcome the comma@n right, courts look to the nature and
character of the information requed and evaluate such factors\abether the reords are sought
for such illegitimate purposes as to promote pufdiendal or gain unfair commercial advantage,
whether access is likely to promote public ustinding of historically significant events and
whether the press has already been permitted suiaétaccess to the contents of the records.”
Newman 696 F.2d at 803Fee also Romeyd80 F.3d at 1246.

The eight document requests the Plaimrfpounded on the Clerk’s office can be roughly
grouped into the following four categories: (i) the “policy changddivo federal judges; (ii) the
specific “policy changes” ofutige Conway; (iii) records relaty to the reassignment of cases
generally, and the reassignment ofBusseyase specifically; and (ithe private correspondence
between Judge Honeyweh@ Judge Mendoza about tBasseycase SeeCompl. at 4-5.

These are not judicial records. None of thdecuments were filed with the Court. None

were attached to any motion—substantive or witis. None were angted by the parties in
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relation to the underlying dispute. And noneraveelied upon by Judgklendoza either in
dismissing théBusseycase or in sanctioning the Plaintiff. $hort, none of thesrecords were in
any way “integral” (or, for that matterelated) to the Qurt’s resolution oBusseis merits.C.f.
Advance Local Medj#918 F.3d at 1167-68.

Some recent decisions from the Eleventh Cireuid further support to this conclusion. In
Chicago Tribune for instance, the court drew a dhistion between records obtained through
discovery and records atthed to a substantivdiriig, holding that “materidfiled with discovery
motions is not subject to the common-law rightactess, whereas discoyanaterial filed in
connection with pretrial motions dh require judicial resolution of the merits is subject to the
common-law right."Chicago Tribune Co263 F.3d at 1312. Similarly, ikdvance Local Medija
the Eleventh Circuit, broaderg the standard it announceddhicago Tribuneruled that a lethal
injection protocol constituted dicial record, even though it wanever filed with the court,
“because it was submitted to thestdict court to resolve disped substantive motions in the
litigation, was discussed and analyzed by all paitieevidentiary hearings and arguments, and
was unambiguously integral to the courésolution of the substantive motions&dvance Local
Media, LLG 918 F.3d at 1168.

None of the relevanittors outlined in eitheChicago Tribuneor Advance Local Media
are present here. The Plaintiff seeks recordswlesie never submitted to the Court, were not
discussed by the parties, and wer@anway necessary todhresolution of th&usseyase. The
Plaintiff's claim thus fails both the rule enunciatedGhicago Tribune-because it was not
attached to a substantive motion—and ni@re permissive standard set outAidvance Local

Media(because it was unnecessarytie court’s resolution dusseis merits).
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Relying onlIn re Brown 346 F.2d 903 (5th Cir. 1965), the Plaintiff suggests that an
improper case reassignment mayrélevant to the tragfieree court’s jurisditon. But the issue in
In re Brown—as the Plaintiff himself identifieseeResp. at 8 n.19—was wther counsel in a
specific case could be sanctioned by a judge to whom théhadseot been assignefiee In re
Brown 346 F.2d at 910. That question is plainlylevant here, where Judge Mendoza—to whom
theBusseycase was indisputably assigned—smmetd the Plaintiff for his actions that caseln
any event, the Eleventh Circuitdalready rejected tHelaintiff’'s argument that, because of the
allegedly improper reassignment, Judge Mendeaa without jurisdiction to sanction hirSee
Bussey-Morrice775 Fed. Appx. at 1004. Thus, even if theflff could argue that the documents
he seeks are integral torse dispute over Judge Mendazdurisdiction to hear thBusseycase,
seeResp. 1 8—an argument he wablikely lose in any cade-his contention would be foreclosed
by the Eleventh Circuit’s decision BusseySee Redwing Carriers, Inc. v. Saraland Apartments
94 F.3d 1489, 1498 (11th Cir. 1996).

In short, neither the Judges’ various “pglichanges,” their documents relating to the
reassignment of thBusseycase, nor their privatsrrespondence about tBesseydecision were
“integral to judicial resolution of the merits” of a caéelvance Local Medi2018 F.3d at 1167—
68. Those documents are thus phaimbt judicial records—and, asich, the Court need not reach
the secondary question of whether the balanceelative interests favors the Plaintiff here.
Because, in short, the Defenda not violate the Midle District of Florida’s Local Rules in
refusing to release the records, her actions likewise did not constitute violations of 28 U.S.C. §

956. By definition, then, her decisidid not, as the Plaintiff avers, work a waiver of her sovereign

6 See Advance Local Medif18 F.3d at 1167-68 (holding that the common law right of access
appliesonly to judicial documents that are “integrajjaalicial resolution of te merits” of a case).

12



immunity undelLarson-DuganSee Naylgr530 F.2d at 1226. The Cotinus lacks subject-matter
jurisdiction over this cas&ee S. Spanish Trail, LL.2019 WL 3285533, at *3 (citation omitted).
Accordingly, the Court hereby
ORDERS and ADJUDGES that the Defendant’s Motion tBismiss [ECF No. 17] is
GRANTED. This case i®ISMISSED with prejudice. The Clerk of Court is directed €L OSE
this case. Any pending motions &@&NIED as moot.

DONE AND ORDERED in Fort Lauderdale, Florida ih30th day of September 2019.

ROY K. ALTMAN
UNITED STATESDISTRICT JUDGE

CcC: counsel of record
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