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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 11-23036-Civ-SCOLA

AF HOLDINGS, LLC

Plaintiff,

V.

DOES 1-162
Defendants.

ORDER ON MOTION TO QUASH SUBPOENA,
FOR PROTECTIVE ORDER, FOR SEVERANCE, AND TO DISMISS CASE

THIS MATTER is before the Court on (BF No. 12] the Motion to Quash, Motion for
Protective Order, Motion to be Severed frora ase, and Motion to Dismiss Complaint, filed
pro se and anonymously by John Doe Defahddth IP Address 71.122.251.152 (hereinafter,

“Doe Defendant”). For the reasonstlfollow, this Motion is denied.

Background
The Complaint alleges copyhig and civil conspiracy ainst certain Doe Defendants

who allegedly engaged in the wtlhorized appropriation and digtution of Plaintiff's adult
entertainment content over the Internet. Corfidl. Plaintiff allegedly does not know the true
names of the Defendants, but hdentified each by a unique Internetotocol (“IP”) address.
Id. T 4. Plaintiff purportedly cannaiscertain the actual identitiethe Doe Defendants without
information from the Defendant#ternet Service Providerdd. Therefore, the Plaintiff filed a
Motion [ECF No. 5] to servdimited, immediate discovery on itd-party Internet Service
Providers in order to determine the identi@sl contact information of the Doe Defendants.

On October 18, 2011, the predecessor trial court entered an Order [ECF No. 7] granting
the Motion and setting forth the terms by whielaintiff may serve subpoenas upon the third-
party Internet Service Providers. The Order permitted Plaintiff to subpoena from the Internet

Service Providers “[ijnformation sufficient tdentify each [Doe] Defedant, including name,
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current (and permanent) address, telephonebeune-mail address, and Media Access Control
address,” but it cautioned that “aimformation disclosed to the Piff in response to a Rule 45
subpoena may be used by the Plaintiff solelyttierpurpose of protectingd®htiff's rights as set
forth in its Complaint[.]” SeeDiscovery Order [ECF No. 7] at 1-2.

After the subpoenas were sedlyeertain Motions to Quash [ECF Nos. 9, 10] were filed,
along with the instant Motion. This Court entered an Order ratedil discoverymatters to the
designated Magistrate Judgegtion. Ted Bandstra, includingethtwo Motions to Quash.

On January 12, 2012, the Magistrate Judgeredtan Order [ECF No. 22] denying those
Motions. He ruled the Court lacked the authot@tyquash the subpoenbscause it was not the
Court that had issued them and that evetinef Court did have sucauthority, the movants’
arguments were either premature or without m&deMag Order [ECF No. 22] at 3-8.

The instant Motion was filed by amenymous Doe Defendant who does not want
Verizon, a third-party Intern&ervice Provider to which a Cdtapproved subpoena was issued,
to disclose his/her identity and contact inforroatio the Plaintiff. The Doe Defendant asserts a
myriad of arguments why this should not be done: the John Does have a privacy interest in
remaining anonymous under the First Amendment and the Florida Constitution; the naming of
162 Doe Defendants constitutes misjoinder; tleir€lacks personal jurisdiction over many of
the Doe Defendants; and copyright infringemesiits of this sortare baseless “fishing
expeditions” that are used solely td@x money from alleged infringers.

L egal Standards

A motion to quash a subpoena is governed by Federal Rule of Civil Procedure 45. The

Rule provideghat a subpoenmustbe modified or quashed if, among other things, it “requires
disclosure of privileged or other protectathtter” or “subjects a person to undue burden.”
SeefFed. R. Civ. P. 45(c)(3)(A). laddition, “[tjo protect a persosubject to or affected by a
subpoena,” the Courhay quash or modify a subpoena ify fexample, it requires “disclosing a
trade secret or other confidential researcheligpment, or commercial information[.][SeeFed.

R. Civ. P. 45(c)(3)(B).

For good cause shown, Federal Rule of Civddedure 26 permits a court to “issue an
order to protect a party or person frommayance, embarrassment, oppression, or undue burden
or expense[.]’SeeFed. R. Civ. P. 26(c). “Alistrict courthas broad discretn when fashioning
protective orders,5ee In re Alexander Grant & Co. Litjg820 F.2d 352, 357 (11th Cir. 1987),



and the moving party has the burden of sihgwa particular need for protection under
Rule 26(c),see Pensacola Firefighters’ Relief Penskeund Bd. of Trs. Wierrill Lynch Pierce
2011 WL 3512180, at *2 (N.D. Fla. July 7, 2011). r6Bd allegations of harm, unsubstantiated
by specific examples or artiated reasoning, do not sajisthe Rule 26(c) test.” Trinos v.
Quiality Staffing Servs. Cor®250 F.R.D. 696, 698 (S.D. Fla. 2008) (citation omitted).

Severance is decided pursuant to Federé BUCivil Procedure0(b), which provides
that courts “may order separate trials or makeer orders to prevemelay or prejudice,” and
Federal Rule of Civil Procedarr21, which provides that “[ay claim against a party may be
severed and proceeded with separately.” Themeétation of whether to grant severance is left
to the discretion of the district courBee Dawley v. NF Energy Saving Corp. of A4608 WL
3889592, at *2 (M.D. Fla. Aug. 18, 2008). In addressing questions of joinder and severance,
“the impulse is towards entarhing the broadest possible scopk action consistent with
fairness to the parties; joindesf claims, parties and remedies strongly encouraged.”
See Acciard v. Whitne008 WL 5120820, at *1 (M.D. Fla. be4, 2008) (citation omitted).
The touchstone of thisiquiry is “whether the iterests of efficiencyrad judicial economy would
be advanced by allowing the claims to travegether, and whetheany party would be
prejudiced if they did.”See id(citation omitted).

A motion to dismiss is governed by FealeRule of Civil Procedure 12(b) and may
encompass various defenses, such as lack rebpal jurisdiction and failure to state a claim
upon which relief can be grante&eeFed. R. Civ. P. 12(b). Wheaonsidering such a motion,
the Court must accept all of the Complaint’s allegations as toastraing them in the light most
favorable to the plaintiff. Pielage v. McConnell516 F.3d 1282, 1284 (11th Cir. 2008). The
plaintiff must neverthelesaticulate “enough facts to state a cldaomelief that is plausible on its
face.” Bell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007). “Aam has facial plausibility
when the plaintiff pleads factual content thdbwbk the court to draw the reasonable inference
that the defendant is liable for the misconduct allegé&shcroft v. Igbal129 S. Ct. 1937, 1949
(2009). A pleading that merelyfers “labels and conclusions” 6a formulaic recitation of the

elements of a cause of action” wilbt survive a motion to dismissd.



Legal Analyss

The Court finds that the Doe Defendant’'guanents lack merit. As such, the subpoena
to Verizon will not be quashed, a protective ordeéll not be entered, severance will not be
granted, and this action will not be dismissed at this early stage.

Initially, the Court finds the Magistrate Judgeonclusions as tthe other Motions to
Quash [ECF Nos. 9, 10] to be equally apgile here, and the Court hereby adopts those
findings as to this matter.SeeMag. Order [ECF No. 22] at 3-8. As the Magistrate Judge
correctly notes, Rule 45 permits only “thesugng court” to quash or modify a subpoena.
SeeFed. R. Civ. P. 45(c)(3kee alsaHoward v. Hartford Life & Accident Ins. Go2011 WL
2533800, at *8 (M.D. Fla. June 27, 2011). Becausdrthtant subpoena was issued out of the
Northern District of lllinois tofacilitate service upon Verizon'authorized agents, this Court
lacks the authority under Ruls to quash that subpoen&hick-Fil-A v. Exxonmobil Corp.
2009 WL 2242392, at *1 (S.D. Fla. July 24, 2008¢ alsdure Fill & Seal, Inc. v. GFF, Inc.
2009 WL 3171126, at *1 (M.D. Fla. Oct. 2, 200&prdon v. Mortg. Elec. Reg. Sys., In2011
WL 2457495, at *1 n.2 (S.D. Ga. June 16, 2011).

Putting aside the absence of authority to quash, the Court also finds that the Doe
Defendant lacks standing to cest this subpoena. The subpo®es issued to Verizon, not the
Doe Defendant. A party to an action generally may not seek to quash or modify a subpoena on
behalf of the non-party to which it was issuegkee Armor Screen Corp. v. Storm Catcher,, Inc.
2008 WL 5049277, at *2 (S.D. Fla.oM. 25, 2008). The only exceptioarguably relevant
applies to situations in which a subpoena “resgiidisclosure of privileged or other protected
matter.” SeeFed. R. Civ. P. 45(c)(3)(Akee also Anglin v. Maxim Healthcare Servs.,,|1B009
WL 928305, at *1 (M.D. Fla. Apr3, 2009) (“Generally a parthas no standing to quash a

! Although Rule 45 prodes that a subpoemaustbe quashed if it “subjects a person to
undue burden,” this exception doest help the Doe Defendant &s the Verizon subpoena.
“Courts that have addressed this issue hareloded that the issuance of a subpoena to the
Internet Service Provider of mtive defendants does not createundue burden on the putative
defendants because they are not required to produce anytSew.First Time Videos, LLC v.
Does 1-182011 WL 4079177, at *1 (S.D. Ind. Sept. 13, 208k also First Time Videos, LLC
v. Does 1-5002011 WL 3498227, at *7 (N. D. lll. Aug. 9, 201MGCIP v. Does 1-31&2011
WL 2292958 at *1 (N.D. lll. June 9, 2011). Thus,\oNlkrizon, as the Internet Service Provider,
has standing to argue the subpogmses an undue burden to iSee First Time Videgs.
2011 WL 4079177, at *1



subpoena served upon a third pagycept as to claims of prigge relating to the documents
being sought.”). But this exception doest help the Doe Defendant here.

As the Magistrate found in ruling upon tbther Motions to Quash, the privacy or free
speech interests of the Doe Defendamts minimal in cases of this kindSeeMag. Order
[ECF No. 22] at 7 (“Although courts have foundhttile-sharersactivities are entitled to First
Amendment protection, they have emphasizedttieprotection is minimiaand that it does not
cover illegal conduct such as copyright infringeni®. As other fededacourts have found too,
individuals who use the Internet to downloaditribute copyrighted works are engaged in only
a limited exercise of speech and the First Amesnindoes not necessarily protect such persons’
identities from disclosureSee Call of the Wild Movie, LLC v. Does 1-108620 F. Supp. 2d
332, 349-54 (D.D.C. 2011¥ee also London-Sire Records, Inc. v. Dp&4R F. Supp. 2d 153,
179 (D. Mass. 2008) (“the alleged infringers hanrdy a thin First Amedment protection”).
Determining whether a litigant may proceedoaymously requires balancing the “litigant’s
substantial right to privacy” with the “coitsitionally embedded presumption of openness in
judicial proceedings.Liberty Media Holdings v. Swarm Sharing Hash F2611 WL 5161453,
at *6 (D. Mass. Oct. 31, 2011) (citations omitted). “[Clircumstances such as economic harm or
mere embarrassment will not suffice to overedime public’s interest in disclosureSee id.

Here, the Doe Defendant argues that he &aaprotected privacy interest in his/her
identifying information, that disclosure is unwart@d because Plaintiffwsuit is a baseless
extortion attempt, and that “there is also th&me and shame’ issue associated with being tied
into a lawsuit from a porn peddler[.]5eeMot. { 51. These arguments fail to establish grounds
for quashing the subpoena to Verizon. The subp®@eeks information that the Doe Defendant
freely provided to Verizon, his/her Internet SeevProvider. As courtbave routinely held,
“Internet subscribers do not hagereasonable expectation of @ty in subscriber information
they have already conveyed to thiginternet Service Providers].See, e.g.Doe v. S.E.C.2011
WL 4593181, at *3 (N.D. Cal. Oct. 4, 201Birst Time Videos, LLC v. Does 1513011 WL
4079177, at *1 (S.D. bh Sept. 13, 2011First Time Videos, LLC v. Does 1-50876 F.R.D.
241, 249 (N.D. lll. 2011).“Additionally, an individual has no pretted privacy interest in their
name, address, phone number, e-mail addreddedia Access Control address when there is an
allegation of copyrighinfringement.” First Time Videos2011 WL 4079177, at *1. Thus,
whatever privacy interest the Doe Defendamay have in his/her contact information is



overcome by the Plaintiffs need to identify and pursue litigation against these purported
infringers. Arista Records LLC v. Does 1-1851 F. Supp. 2d 1, 8-9 (D.D.C. 2008)berty
Media Holdings 2011 WL 5161453, at *7. The Doe Defendsmtry of extortion-by-litigation
is also insufficient. As one court stated ifeoting a similar argument, “[t]his allegation is not
supported in the motion papers or[bdye Plaintiff's] actions to da. It is purely speculative and
not grounds for allowing the moving fé@dants to proceed anonymoushSee id. Lastly, “the
potential embarrassment or social stigma tfiae Doe Defendants] may face once their
identities are releaseand connection with this lawsuit is ngtounds for allowing them to proceed
anonymously.” See id. In short, this Doe Defendant himsled to show any sufficient privacy
interest that would serve towrfer standing upon him/her to chailgge the subpoena to Verizon.

Even if this Court had the thority to quash the subpoenadagven if the Doe Defendant
had standing to challenge it, teewould still be no basis to quashthis case. The Court has
already found that any minimal privacy and speech interests are outweighed by the Plaintiff's
right to identify and litigate agast alleged copyght violators. See Doe/S.E.C2011 WL
4593181, at *3first Time Videos2011 WL 4079177, at *IFirst Time Videos276 F.R.D. at
249; see also Anglin2009 WL 928305, at *3. Further, a®tMagistrate Judge correctly ruled
on the other Motions to Quash, this Doe Def@nt's arguments regarding misjoinder and
personal jurisdiction are prematurBeeMag. Order [ECF No. 22] at B- The Plaintiff is using
the subpoena to attempt to locate indiailduwho allegedly unlawfully downloaded and
distributed its copyrighted works without passion so that it may serve the Complaint upon
them and pursue this litigation. At thisne, however, the Doe Defendant has not been
personally named in this action or served with @omplaint; as such, fs&e is not required to
respond to the Complaint or otherwise litigate in this District unless and until properly named
and served. Further, th@ourt is presently without all of ¢hinformation necessary to evaluate
any personal jurisdiction challerggyegn no small part becauseasttiboe Defendant and others are
anonymous — a problem to which tinstant discovery ispecifically addressed. As other courts
have found, joinder of Doe Defendantsajgpropriate under such circumstanc&ee London-
Sire Records, Inc542 F. Supp. 2d at 180-81. If and whbe Doe Defendastare identified
and served with the Complaint, the issue of misjoinder may again be raised, to the extent
necessary, based upon the actual parties involveatgpdimt in time. Only then will the Court
have at hand all that it needs to kntmamake a legally correct ruling.



The only argument remaining — that copyright infringement suits of this sort are baseless
“fishing expeditions” used solely to extortomey from alleged infringers — amounts to nothing
more than amad hominemattack on the Plaintiff. This line @rgument fails to persuade. And it
is especially inappropriate coming from an indual attempting to litigate, without counsel,
anonymously. “[B]oth the Federal Rules of {CiRrocedure and the Loc@&ivil Rules require
that persons filing papers in this Court identify themselves in their pap&se’ West Coast
Prods., Inc. v. Does 1-582275 F.R.D. 9, 12 (D.D.C. 2011). deed, Federal Rule 11 provides
that “[e]very pleadingwritten motion, and other paper mustdigned by at leasine attorney of
record in the attorney’s name — or by atpgersonally if the pdy is unrepresentedlhe paper
must state the signer’s addressmail address, and telephone numbeFed. R. Civ. P. 11(a)
(emphasis supplied). Likewis#his District’'s Local Rules uire that “any party appearing
pro seshall maintain current contact informationtiwthe Clerk of Court,and all filings must
contain “a signature block with the name, stagdress, telephone numpéacsimile telephone
number, e-mail address, [etc.]SeeS.D. Fla. Local Rules 5.1(a)(6) and 11.1(g). These rules
exist for a reason. As omeurt recently observed,

[P]arties to a lawsuit must typically opgritientify themselves in their pleadings
to protect the public’s legitimate imest in knowing all the facts involved,
including the identities of the partiesThe public has a common law right of
access to judicial records, and allng a party to litigate anonymously
undermines that public right.

West Coast Prods.275 F.R.D. at 12 (citations omitted)It is inappropriate for this Doe
Defendant to hurl unsubstantiatpeérsonal attacks at the RIaff from behind a shroud of
anonymity. Having found that the Doe Defendarg ha protected privacy t@rest in remaining
unidentified in these circumstances, any furtfikngs before this Court shall be made in
compliance with the Federal and Local Rulegureng the provision of appropriate identifying
and contact information.

Moving on, the Court finds that the Doe Defenda& not entitled to any of the other
relief prayed for in the Motion. “Notwithstding [the Doe Defendanf'dack of standing in
regard to its request to quashmiay move for a protective ordiéithe subpoenaegks irrelevant
information.” Nathai v. Fla. Detroit Diesel-Allison, Inc2009 WL 2424570, at *1 (M.D. Fla.
Aug. 5, 2009) (internal citationnd alterations omitted). “The party seeking a protective order
carries the burden of showing good caasd/or the right to be protected3ee id. Here, the

Doe Defendant has not carried its burden to shoprotective order is warranted. Far from



seeking irrelevant material, the third-party sodpa to Verizon seeks information essential to
this litigation — namely, the identities and ldoas of the putative Oendants, who are the
alleged infringers in this lawsuit. Thus, a protective order should not issue. Nor is the Doe
Defendant entitled to severancdtas stage in the proceedings; the issue of joinder is, as already
explained, premature at preseBee First Time Videp276 F.R.D. at 251-53. Last but not least,
the Doe Defendant has shown no entitlemendisonissal of this action. Although the Doe
Defendant does not identify any rule that wouldifyuslismissal, motions to dismiss are litigated
pursuant to Federal Rule of diWrocedure 12(b). The only mikly bases for dismissal here
relate to personal jurisdictiomd misjoinder. As the Court hafready ruled, however, issues of
personal jurisdiction and sjpinder are not ripeSee First Time Videp276 F.R.D. at 251. To

the extent the Doe Defendant seeks dismisgafditure to state a claim under Federal Rule
12(b)(6), such relief would be equally prematurUpon proper service with the Complaint, the
Doe Defendant may renew any such argumentset@xkent appropriate.Thus, this action will

not be dismissed at this time.

Conclusion

For the reasons stated abotre subpoena to Verizon should not be quashed, a protective
order should not issue, severance should notdered, and this action should not be dismissed.
Accordingly, it is herebyORDERED and ADJUDGED that the Doe Defendant's Motion to
Quash, Motion for Protective Order, Motion to®evered from the Case, and Motion to Dismiss
Complaint [ECF No. 12] i©DENIED. The Plaintiff is directed to serve a copy of this Order
upon all effected parties, includj Verizon and the Doe Defendantf Plaintiff is presently
unable to locate the Doe Defendathis requirement may be satisfied by service of the instant
Order upon Verizon with instructions that it fawd a copy to the anonymous Doe Defendant.

DONE and ORDERED in chambers at Miami, Florida on February 14, 2012.

OBERT N. SCOLA, JR.
UNITED STATESDISTRICT JUDGE
Copies to:

U.S. Magistrate Judge Ted Bandstra
Counsel of record



