
IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA

Case No. 12-cv-22072-KMM

ODEBRECHT CONSTRUCTION, lNC.,

a Florida corporation,

Plaintiftl

VS.

ANANTH PRASAD,

in his oycial capacity as Secretary of
the Florida Department ofTransportation,

Defendant.
/

OPINION FOLLOW ING ORDER GRANTING PRELIM INARY INJUNCTION

THIS MATTER is before the Court upon PlaintiTs Motion for a Preliminary lnjunction

(ECF No. 5). Plaintiff challenges the constimtionality of an amendment to section 287. 135,

Florida Statutes, ççprohibition against contracting with scrutinized companies.'' The nmendment

to section 287.135 can be found at Chapter 2012-196, Laws of Florida, and generally prohibits

the State of Florida from awarding public contracts in excess of one million dollars to companies

who have E<business operations'' in Cuba. Plaintiff argues that the nmendment violates the

following provisions of the United States Constitution: the Supremacy Clause, the Foreign

Affairs Power, and the Foreign Commerce Clause. Plaintiff also argues the amendment is

inoperative by its own terms. Defendant denies these claims and further argues Plaintiff cannot

make the requisite showing necessary for this Court to issue a preliminary injunction. Following

a hearing on Plaintiffs Motion for a Preliminary Injunction on Monday, June 25, 2012, and

having considered Defendmzt's Response (ECF No. 15) and Plaintiffs Reply (ECF No. 16), this

Court entered an Order Granting Plaintiff's Motion for a Preliminary lnjunction (ECF No. 21).
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This opinion follows and sets forth more fully the reasons for this Court's Order Granting

Plaintiff s Motion for a Preliminary Injtmction.

11
. THE PARTIES

Established in 1990, Plaintiff Odebrecht Construction, Inc. is a Florida comoration that

maintains its principal place of business in Coral Gables, Florida. Over the years, agencies of the

State of Florida and local governments have awarded Plaintiff thirty-five projects nmounting to

approximately $3.9 billion, and in 201 1, al1 of Plaintiff s revenue- approximately $214.5

million- wu derived from public infrastructure and transportation projects. Recently, Broward

County awarded Plaintiff a contract valued at approximately $226 million to renovate the Fort

Lauderdale Airport.

Plaintiff is a subsidiary of Odebrecht S.A., a tçdiversified Brazilian conglomerate in the

engineering, construction, water and wastewater, ethanol, real estate, chemical, and

petrochemical fields.'' Am. Compl., ! 20 (ECF No. 4). Odebrecht S.A. engages in business

operations in South America, Central America, North America, the Caribbean, Africa, Europe,

and the M iddle Emst. Though Plaintiff maintains that it has never conducted business operations

in the Republic of Cuba, one of Odebrecht S.A.'S subsidiaries, COI Oversems Ltd., is involved in

a construction project to expand the Cuban Port of Mariel. The project, at a cost of nearly $1

billion, is funded substantially by the Brazilian Development Bank. Brazilian President Dilma

Rousseff traveled to the Port of M ariel to view the progress of the port's renovation as recently as

February 2012. See M atthew Bristow & Cris Valerio, Rousseff in Cuba Points to U.S. Human

Richts Record, BLOOMBERG, Feb. 6, 2012, available at hlp://- .bloomberg.coe news/zolz-

Ol-3l/castro-rights-record-intxdes-on-rousseff-trade-mission-to-commu ist-cuba.html.

l The facts herein are taken from Plaintiffs Motion for a Preliminary Injunction (ECF No. 5),
Defendant's Response (ECF No. 15), and Plaintiffs Reply (ECF No. 16).
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Florida Department of Transportation

CfFDOT''). Established in 1969, FDOT is a decentralized agency charged with coordinating,

maintaining, and regulating public transportation in the State of Florida. In furtherance of this

duty, each of the agency's subdivisions is responsible for acquiring commodities and contractual

senices tmder the direction and guidance of Defendant. As Secretary of FDOT, Defendant is

Defendant Ananth Prasad is Secretary of the

charged with implementing and enforcing the Cuba Amendment with respect to FDOT contracts

valued at one million dollars or more.

II. JURISDICTION

Plaintiff brings this action pursuant to 42 U.S.C. j 1983 to redress its claimed deprivation

of rights, privileges, and immtmities secured by the Constitution and the laws of the United

States. Accordingly, jurisdiction lies in this Court ptlrsuant to 28 U.S.C. jj 1331, 1343(a), and

1367(a).

111. BACKGROUND

é.. The Cuba Amendment

0n May 1, 2012, Florida Governor Rick Scott signed into law Committee Substitute for

Committee Substitute for House Bill 99, which was codified at Chapter 2012-196, Laws of

tçc ba Amendment'') 2Florida (the u . 3 b the StateThe Cuba Amendment is the most recent effort y

2 A l for Defendant correctly noted, the amendment also prohibits the State of Floridas counse

from awarding public contracts in excess of $1 million to companies who have Gtbusiness
operations'' in Syria. Plaintiff, however, specitkally challenges the aspects of the Amendment
that relate to business operations with Cuba. For this reason, the Court refers to the Amendment

as the ççcuba Amendment.''
3 Th State of Florida and its mtmicipalities have a long history of enacting legislation aimed ate

Cuba. See. e.a., Facultv Senate of Fla. lntern. Univ. v. W inn, 616 F.3d 1206 (111 Cir. 2010)
(upholding constimtionality of Travel Act, which restricted Florida State universities from
spending both state and ttnonstate'' ftmds on activities related to travel to a Gtterrorist statey'' as

designated by the United States Department of State as a state sponsor of terrorism); ABC
Charters. lnc. v. Bronson, 591 F. Supp. 2d 1272, 1304 (S.D. Fla. 2008) (enjoining enforcement of
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4 d rovides, in relevant parq that a company tsengaged inof Florida to place pressme on Cuba an p

business operations in Cuba'' may not ttbid on, submit a proposal for, or enter into or renew a

contract with an agency or local govermnental entity for goods or services of $1 million or

more.'' 2012 Fla. Laws 196, j 2(2) (amending FLA. STAT j 287.135).

For the purposes of the Cuba Amendment, a (Yompany'' is defined to mean any <tentity or

business association, including a11 wholly owned subsidiaries, majority-owned subsidimies,

parent companies, or affiliates of such entities or business associations, that exists for the purpose

of making protk.'' FLA. STAT. j 215.473/).

commerce in any form in Cuba or Syrim''

Amendment effectively encomp% ses domestic companies with no connection to Cuba other than

by proxy.

'I'he Cuba Amendment enforces its provisions through a certification requirement. Before

submitting a bid or proposal for a contract, a company must certify that it does not have business

çlBusiness operations'' is defined as tfengaging in

2012 Fla. Laws 196, j 2(b). Taken together, the Cuba

operations in Cuba.

ççcivil penalty equal to the greater of $2 million or twice the nmount of the contract for which the

false certitkation was submitted.'' Id. j 2(5)(a)(1). Additionally, once it has been determined

Companies found to have submitted a false certitkation are subject to a

nmendments to the Florida Sellers of Travel Act, which imposed onerous regulations and

penalties on sellers of travel related services to Cuba); Minmi Licht Proiect v. Minmi-Dade
Cntv., 97 F. Supp. 2d 1 174 (S.D. Fla. 2000) (enjoining enforcement of Miami-Dade Cotmty
resolutions, which purported to ban M iami-Dade County from entering into a contract with any

firm ttdeemed to be doing business directly or indirectly with Cuba'' or ûtany individual who has

traveled to Cuba in violation of U.S. travel restrictions during the preceding ten years'l.
4 A Florida Governor ltick Scott noted in a letter to Florida Secretary of State Ken Detzner, çllts
is imperative that Florida and the United States continue to place economic pressure on the
Cuban and Syrian governments. Only by bringing to bear every weapon in our arsenal can we

affect true change. g'l'he Cuba Amendment) demonstrates Florida's commitment to spreading
political and economic freedom in Cuba.'' Pl.'s Mot., Ex. 1-B (ECF No. 5-3).
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that a company's certification was false,the company is rendered ineligible to bid on any

contract with an agency or local governmental entity for three years. J#= j 2(5)(a)(2).

K Federal Law Relatinc to Cuba

ln the five decades following the communist takeover of Cuba in l 959, the federal

govelmment has enacted a complex and comprehensive set of sanctions against Cuba. The Cuban

Assets Control Regulations, 31 C.F.R pt. 51 5 (the %tRegulations''), were issued by the federal

government on July 8, 1963, tmder the Trading With the Enemy Act (çTWEA''), 50 U.S.C. app.

5 I'h Regulations apply to all persons and entities subject to United States jurisdictionû 5(b). e

and generally prohibit trade with Cuba and travel to Cuba. See 31 C.F.R pt. 515. The

Regulations are administered by the Department of the Treasury's Office of Foreign Assets

Control (%rFAC'') and the Executive Branch has considerable discretion regarding the scope and

implementation of the Regulations. 1d.

The Cuban Democracy Act of 1992 (ttCDA''), 22 U.S.C. jj 6001-6010, was enacted in

response to the Cuban government's Gçconsistent disregard for intemationally accepted stnndards

of human rights and . . . democratic values.'' J#=. j 6001 . The CDA, inter alia, prohibits foreign-

5 I 1977 Congress amended the Trading With the Enemy Act (iCTW EA'') to apply only duringn
times of declared war, and enacted the lnternational Emergency Economic Powers Act of 1977,

50 U.S.C. jj 1701-1706 for non-wartime emergencies. See Act of Dec. 28, 1977, Pub. L. No.
95-223, 91 Stat. 1625 (codified at 50 U.S.C. jj 1701-1706, app. j 5(b) (1976 & Supp. IV 1980));
see also Note, The lnternational Emergencv Economic Powers Act: A Concessional Attempt to

Control Presidential Emergency Power, 96 HARV. L. REV. 1 102, 1 106-07 (1983). As the United
States Supreme Court hms explained, ççrather than requiring the President to declare a new
national emergency in order to continue existing econom ic embargoes, such as that against Cuba,

Congress decided to grandfather existing exercises of the President's çnational emergency'

authorities.'' Recan v. Wald, 468 U.S. 222, 229 (1984) Cç-fhis grandfather provision also
provided that çltlhe President may extend the exercise of such authorities for one-year periods
upon a determination for each such extension that the exercise of such authorities with respect to

such country for another year is in the national interest of the United States.''' (quoting 50 U.S.C.
app. j 5(b))). It is under these circumstances that the Cuban Assets Control Regulations remain
in effect.



based subsidiaries of companies located in the United States from trading with Cuba, see Ld=.

j 6005(a), and empowers the President, subject to the President's own discretion, to sanction

other countries doing business with Cuba by withholding aid under the Foreign Assistnnce Act of

1961, 22 U.S.C. j 2151. See 22 U.S.C. j 6003(b)(A). The CDA allows the President to waive

the sanctions imposed by the CDA should the President determine that the Cuban government

has tmken action consistent with the promotion of democracy as specifically delineated by the

CDA. See j#..s j 6007.

The Cuban Liberty and Democratic Solidarity Act of 1996 (lçLibertad Act''), 22 U.S.C. jj

6 d shortly after the Cuban government downed two private planes carrying6021-6091, was enacte

anti-castro Cuban-Americans. See 22 U.S.C. j 6046; see also Tim W einer, Clinton Considers

Ptmishin: Cubans for Plane Attack, N.Y. TIMES, Feb. 25, 1996, at A1. The Libertad Act is

divided into four titles, preceded by sections containing Findings, Purposes, and Definitions.

Title 1, fçstrengthening lnternational Sanctions Against the Castro Government'' codifies

economic sanctions against Cuba, while also, inter alia, prohibiting indirect financing of Cuba

and instmcting the President to oppose Cuban membership at various intem ational organizations

and institutions. See 22 U.S.C. jj 6021-6046. Title lI, GWssistmnce to a Free and Independent

Cubw'' authorizes the President, after consulting with Congress, to tnke different steps to assist a

çttransition govemment or a democratically elected govemment in Cuba.'' See Ld=. jj 6061-6067.

This includes empowering the President to suspend economic sanctions. Id. j 6064. Title 111,

t%protection of Property Rights of United States Nationals,'' creates a statutory right of action

against any person or entity who traftks property contiscated by the Cuban government from any

American citizen or company. See ip.s jj 6081-6085. Title IV, ttExclusion of Certain Aliens,''

6 The Libertad Act is also commonly referred to as the Helms-Burton Act.
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excludes from the United States, inter alia, any alien who tftraffics in consscated property, a

claim to which is owned by a United States national,'' or any dçcorporate officer, principal, or

shareholder with a controlling interest of an entity which has been involved in the confiscation of

property or traffkking in confiscated property, a claim to which is owned by a United States

national.'' Id. j 6091.

The passage of the Libertad Act caused an intenzational uproar among United States'

allies due to the extratenitorial reach of Title 111. See Clyde H. Farnsworth, Canada W nrns U.S.

on Law PenalizinM Cuba Commerce, N.Y. TIMES, Jtme 18, 1996, at 176 Ctcanada and Mexico

also announced today that they would file a complaint against the Helms-Burton Act tmder the

North American Free Trade Agreement.'). The European Union adopted regulations declaring

the extratenitorial provisions of the Helms-Burton Act to be unenforceable within the EU. See

Colmcil Regulation 2271/96, Protecting Against the Effects of the Extra-Tenitorial Application

of Legislation Adopted By a Third Country, and Actions Based Thereon or Resulting Therefrom,

1996 O.J. (L 309); see also Jùrgen Huber, The Helms-Burton Blockinc Stamte of the European

Union, 20 FORDHAM INT'L L.J. 699, 701 (1997) (chronicling the passage of EU regulations

designed to neutralize the effect of the Libertad Act). The United Kingdom, Mexico, and Canada

passed similar measures.See The Extratenitorial US Legislation (Sanctions against Cuba, Iran

and Libya) (Protection of Trading lnterests) Order (1 996), S1 1996/3171; Foreign Extraterritorial

Measures Act (FEMA), R.S.C., ch. F-29, j 5 (1985) (Can.), reprinted in 24 I.L.M. 794; An Act to

Amend the Foreign Extraterritorial Meastlres Act, Bill C-54 (1996), reprinted in 36 I.L.M . 1 15

(1997); fçlaey de proteccion al comercio y la inversion de normas extranjerms que contravengan el
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derecho internacional'' (Commerce and Foreign Standards lnvestment Protection Law

7
Contravening the International Law), D.O., Oct. 23, 1996, reprinted in 36 I.L.M. 133 (1997).

lmportantly, the Libertad Act contains a waiver provision, which allows the President to

suspend Title I11 for a period of six months should the President determine <ithe suspension is

necessary to the national interests of the United States and will expedite a transition to

democracy in Cuba.'' See 22 U.S.C. j 6085. ln light of foreign reaction to Title 1lI of the

Libertad Act, President Clinton invoked the Libertad Act's waiver provision on July 16, 1996.

See Statement on Action on Title III of the Cuban Liberty and Democratic Solidarity (Libertad)

Act of 1996, 32 WEEKLY COMP. PRES. DOC. 1265 (Ju1y 16, 1996). Title IIl has since been

waived every six months, first by President Clinton, then by President Bush, and most recently

by President Obama, and has never effectively been applied.

Adding to the nllmerous federal regulations governing relations with Cuba is the Trade

Sanctions Reform and Export Enhancement Act of 2000, 22 U.S.C. jj 7201-7209. n e Trade

Sanctions Reform and Export Enhancement Act relaxed various agricultlzral and medical

sanctions with respect to Cuba. Id.

Cuba by amending the

M ore recently, President Obama has relaxed restrictions on

Regulations to allow, inter alia, religious organizations to sponsor

religious travel to Cuba under a general license; accredited institutions of higher education to

sponsor travel to Cuba; and any U.S. person to send remittances to non-family members in Cuba

1 Additionally
, 
the Godfrey-M illiken Bill officially Bill C-339: tt-f'he American Liberty and

Democratic Solidmity (Loyalty) Act,'' was a satirical bill introduced in Canadian Parlinment.
The bill would have allowed çtdescendants of Tories, whose property was confiscated without

compensation by the Continental Congress during the American Revolution, to file suit in

Canadian court against any entity that it is çtraftkking' in such property.'' Leslie R. Goldberg,
Comment, Trade Policy and Election-Year Policies: The Truth about Title ll1 of the Helms-

Burton Act, 18 Nw. J. INT'L L. & BUS. 217, 237 (1997). The bill was never passed.
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to support private economic activity. MARK P. SULLIVAN, CONGR. RESEARCH SERV., RL 31139,

CUBA: U.S. RESTRICTIONS ON TRAVEL AND REMITTANCES 5-17 (2011).

IV.LEGAL STANDARD

A district court may issue a preliminary injtmction where the moving party demonstrates

(1) a substnntial likelihood of success on the merits; (2) that irreparable injury will be suffered

tmless the injtmction issues; (3) the threatened injury to the movant outweighs whatever dnmage

the proposed injtmction may cause the opposing party; and (4) if issued, the injunction would not

be adverse to the public interest. Sieqel v. Lepore, 234 F.3d 1 163, 1 176 (1 1th Cir. 2000);

McDonald's Corp. v. Robertson, 147 F.3d 1301, 1306 (11th Cir. 1998). çi(A) preliminary

injtmction is an extraordinary and drmstic remedy not to be granted unless the movant clearly

established the fbtlrden of persumsion''' as to each of the fotlr prerequisites. M cDonald's Corp.,

147 F.3d at 1306 (internal citations and quotations omitted).

V. Analysis

As Substantial Likelihood of Success

Plaintiff argues that the Cuba Amendment violates the following provisions of the United

States Constitution: the Supremacy Clause, the Foreign Affairs Power, and the Foreign

Commerce Clause. Plaintiff also argues the amendment is inoperative by its own terms. This

Court now analyzes Plaintiff s likelihood of success with respect to each of these claims.

1. The Supremacy Clause & Federal Preemption

ETederalism, central to the constimtional design, adopts the principle that both the

National and State Governments have elements of sovereignty the other is bound to respect.''

Arizona v. United States, -  
U.S. -  

(2012) (slip op., at 7) (citing Gregory v. Ashcroft, 501 U. S.

452, 457 (1991:. To resolve conflicts between laws of the two sovereigns, the United States



Constitution provides, ç%-fhis Constimtion, and the Laws of the United States which shall be made

in ptlrsuance thereof . . . shall be the supreme law of the land; and the judges in every state shall

be botmd thereby, anything in the constitution or laws of any state to the contrary

notwithstanding.'' U.S. CONST. art. V1, c1. 2. Accordingly, a fundnmental principle of the

Constitution is that Congress has the power to preempt state law. Even absent alz express

provision for preemption, see Chamber of Commerce of U.S. v. W hitina, 131 S. Ct. 1968, 1977

(201 1), the Supreme Court has held that state law must yield to a congressional act in at least two

other circllmstances. First, ççlwlhen Congress intends federal law to toccupy the tleld,' state law

in that area is preempted.'' Crosbv v. Nat'l Foreign Relations Cotmcil, 530 U.S. 363, 372 (2000)

(citing California v. ARC Am. Corp., 490 U.S. 93, 100 (1989). Second, tçeven if Congress has

not occupied the field, state law is naturally preempted to the extent of any conflict with a federal

'' iting Hines v. Davidowitz, 312 U.S. 52, 66-67 (1941).S A conflict exists when itstatute
. ldl, (c

is impossible for a private party to comply with both federal and state law, ikaa and ttwhere lunder

the circumstances of ra) particular case, (the challenged state law) stnnds ms an obstacle to the

accomplishment and execution of the full purposes and objectives of Congress.''' L4s at 373

(quoting Hines, 312 U.S. at 67).

In Crosbv, the Supreme Court scrutinized a M %sachusetts state 1aw that prohibited state

entities from purchasing goods or services from any person or entity doing business with Burma.

The state law defined Stdoing business'' to cover, inter alia, any entity fûhaving any operations,

leases, franchises, majority-owned subsidiaries, distribution agreements, or any other similar

8 '1'h Supreme Court hms recognized that these categories are not tlrigidly distinct.'' See Crosbve

v. Nat'l Foreign Relations Council, 530 U.S. 363, 366 n.6 (2000) CtBecause a variety of state
laws and regulations may contlict with a federal stamte, whether because a private party cnnnot

comply with both sets of provisions or because the objectives of the federal statute are frustrated,
tfield pre-emption may be understood as a species of conflict pre-emption.''' (quoting English v.

Gen. Elec. Co., 496 U.S. 72, 79, n.5 (1990):.
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agreements in Burma (Mynnmar), or being the majoritpowned subsidiary, licensee or franchise

of such a person.'' Crosbv, 530 U.S. at 367. Tilree months after the M assachusetts 1aw was

enacted, Congress passed a stamte imposing sanctions on Burma. L4. at 368. The federal

sanctions imposed direct sanctions on Burma, vested the President with the power to impose

further sanctions subject to certain conditions, and directed the President to develop a multilateral

strategy to foster democracy and improve human rights in Burma. Ld..a at 369.

The Supreme Court held that the Massachusetts state 1aw conflicted with the federal

statute imposing sanctions on Burma for three reasons. First, the state 1aw fm strated the

President's discretion to control economic sanctions against Burma. J#. at 373-74. Second, the

state law regulated a broader set of entities and activities than the federal 1aw and imposed

different penalties. Id. at 37* 79. Third, the state law interfered with the President's directive to

tçdevelop a multilateral strategy'' by obstnlcting the President's ability to tçspeak for the Nation

with one voice in dealing with other governments.'' Id. at 38 1. Here, the Cuba Amendment

suffers from the snme shortcomings and for these reasons is likely unconstimtional.

The Cuba Amendment frustrates the President's discretion to carefully calibrate sanctions

against Cuba in accordance with U.S. foreign policy objectives. As noted, the CDA allows the

President to waive the sanctions imposed by the CDA should the President determine that the

Cuban govemment has taken action consistent with the promotion of democracy as specitically

delineated by the CDA. See 22 U.S.C. j 6007. The Libertad Act also contains a waiver

provision, which allows the President to suspend various economic sanctions against Cuba, and

those doing business with Cuba, should the President determine ççthe suspension is necessary to

the national interests of the United States and will expedite a transition to democracy in Cuba.''

See 22 U.S.C. j 6085. The fact that every President since the Libertad Act's enactment has
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decided to invoke the Act's waiver provision demonstrates tht President's careful calibration of

sanctions against Cuba and clearly evinces the federal government's intent not to penalize

foreign companies who do business with Cuba. This is in stark contrast to the Cuba Amendment,

which forces foreign companies with domestic subsidiaries- specifically exempted from the

federal government's sanctions- to choose between doing business with Florida and Cuba. The

Cuba Amendment affords the President no discretion to control what amotmts to a de facto

economic sanction above and beyond what the federal government has decided to be the

appropriate amount of economic sanctions.

The Cuba Amendment also regulates a broader set of entities and activities than federal

law and imposes different penalties. lt is worth repeating that the Cuba Amendment penalizes

domestic entities for the business operations of their parent company.The Cuba Amendment's

This is not unlike theeffect thus reaches far beyond domestic interaction with Cuba.

extratenitorial reach of Title III to the Libertad Act which spurned international condemnation

and wms ultimately waived by three consecutive Presidents. M oreover, the Cuba Amendment

penalizes domestic companies having business operations in Cuba without exception, which

conflicts with the carefully crafted exemptions contained in the Trade Sanctions Reform and

Export Enhancement Act of 2000, 22 U.S.C. jj 7201-7209. The Cuba Amendment also imposes

different penalties than those prescribed by federal law. Companies who violate the Cuba

Amendment are liable to face civil fines and are prohibited from bidding on any contract with a

Florida agency or local governmental entity for three years. n ese penalties are markedly

different from the penalties administered by OFAC for violation of federal law.

Finally, tlze Cuba Amendment interferes with the President's directive under the Libertad

Act and other federal statutes to foster democracy and assist a democratically elected government



in Cuba. As tht Supreme Court observed, one of the President's key powers of persuasion in the

foreign policy artna is the power to ççbargain for the benefits of access to the entire national

economy without exception for enclaves fenced off willy-nilly by inconsistent political tactics.''

Crosby, 530 U.S. at 381. EçW hen such exceptions do qualify his capacity to present a coherent

position on behalf of the national economy, he is weakened, of course, not only in dealing with

the . . . regime, but in working together with other nations in hopes of reaching common policy

and çcomprehensive' strategy.'' Id. at 381-82. The Cuba Amendment thus diminishes the

President's bargaining power by imposing inconsistent sanctions not subject to the President's

discretion.

Defendant argues that there is no contlict because nothing in the Cuba Amendment

This is only one way ofççallows that which the federal frnmework prohibits.'' Resp., at 9.

analyzing a potential contlict and ignores Crosbv's admonition that &tlslanctions are drawn not

only to bar what they prohibit but to allow what they permit, and the inconsistency of sanctions

here undermines the congressional calibration of force.'' Crosby, 530 U.S. at 380; see also jJ..s at

376 (finding a contlict between federal and state law because çtthe state stamte penalizes some

private action that the federal Act (as administered by the President) may allow, and pulls levers

of intluence that the federal Act does not reach.'). Next, Defendant argues that reliance on

Crosby is misguided because unlike in Crosbv, the President does not have broad authority to

calibrate sanctions against Cuba. Resp., at 9.

vesting the President with the power to waive or suspend sanctions against Cuba- as well as

three Presidents' decisions to actually invoke such power- this argument is simply untrue.

Finally, Defendant argues that any claim regrding the Cuba Amendment's alleged impairment

As evidenced by the numerous federal provisions

of the President's power to speak and bargain effectively with other nations is speculative
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because the Cuba Amendment has not yet taken effect.

has been filed with the W TO.''

formal W TO complaint is filed before enjoining a stamte that on its face clearly diminishes the

President's bargaining power in the foreign affairs arena.

According to Defendant, çlno complaint

JZ This Court, however, should not be forced to wait tmtil a

Notwithstanding the Cuba Amendment's conflict with federal law, Congress has clearly

intended to çfoccupy the field'' relating to this cotmtry's policy toward Cuba. Federal 1aw

regulates all mspects of commerce with Cuba, including but not limited to the importation and

exportation of various goods and services, travel between the United States and Cuba, and private

rights of action against the Cuban govem ment. See ABC Charters. Inc. v. Bronson, 591 F. Supp.

2d 1272, 1304 (S.D. Fla. 2008) (çç-l-he federal govelnment made clear in the Trading With the

Enemy Act and related regulations that it intends to occupy the field when it comes to regulating

interactions with Cuba. Under Natsios, the Trading W ith the Enemy Act is the prime exnmple of

when the govemment acts tin an area of tmique federal concem and has crafted a balanced,

tailored approach to an issue.''' (quoting Nat'l Foreign Trade Council v. Natsios, 181 F.3d 38, 77

(1st Cir. 1999:); see also supra PM  IIl.B (chronicling federal laws relating to Cuba). Because

the Cuba Amendment frustrates the Gfbalanced, tailored approach'' of the federal scheme, Natsios,

181 F.3d at 77, the Cuba Amendment is likely unconstitutional.

Defendant argues that Faculty Senate of Florida Intern. University v. W inn, 616 F.3d

1206 (1 11 Cir. 2010) is controlling and that the field is not preempted. The Eleventh Circuit in

Facultv Senate fotmd no field preemption with respect to a Florida statute that prohibited Gtstate

or non-state funds'' made available to state universities from being used to travel to any nation

designated by the United States Department of State as a state sponsor of terrorism. Faculty

Senate, however, is distinguishable for many reasons, not least being the Eleventh Circuit's
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distinction between the Florida statute, which does tdnot attempt to prohibit, or even to obstruct,

trading broadly by anyone with anyone,'' and selective-procmement laws- such as the Cuba

Amendmtnt- where lçltlhe obvious idea (ils to reduce trade across-the-board.'' J#= at 1209.

Faculty Senate is thus inapposite and this Court holds that the field is likely preempted.

2. The Federal Government's Foreign Affairs Power

The Constimtion grants the federal government vast power over foreign affairs. U.S.

CONST. art. 1, jj 8, 9, 10; U.S. CONST. art. ll, j 2; see also Made in the USA Found. v. United

States, 242 F.3d 1300, 1313 (1 1th Cir. 2001). This exclusive grant of power reflects a practical

concem because ltloltlr system of govemment is such that the interest of the cities, counties and

states, no less than the interest of the people of the whole nation, imperatively requires that

federal power in the field affecting foreign relations be left entirely free from local interference.''

Hines, 312 U.S. at 63. For a state statute to encroach on the federal government's Foreign

Affairs Power, it must have more than tGsome incidental or indirect effect in foreign countriesy''

and have the potential for diplomatic çtdisruption or embarrassment.'' Zschemic v. Miller, 389

U.S. 429, 434-35 (1968).

Here, the Parties exert considerable effort contesting the applicability of a United States

Court of Appeals for the First Circuit precedent that articulates a five factor test for determining

when a statute's effect on foreign countries is more than ççincidental or indirect.'' See- Natsios,

9 N ting a void in circuit precedent, the district court in ABC Charters relied on181 F
.3d at 53. o

these factors to hold that a separate Florida state statute- the Florida Travel Act Amendments-

9 '1Y five factors that a court must weigh are: (1) the design and intent of the law; (2) theose
amount of purchmsing power the law affected; (3) the possibility of other states following the
example; (4) the protests lodged by other foreign countries; and (5) the differences between the
state and federal approaches. Nat'l Foreign Trade Colmcil v. Natsios, 18 l F.3d 38, 53 (1st Cir.

1999).



violated the federal government's Foreign Affairs Power. See ABC Charters, 591 F. Supp. 2d at

1295 n.24. Subsequent to ABC Charters, however, the Eleventh Circuit in Faculty Senate did not

address the Natsios factors when analyzing whether the stamte at issue violated the Foreign

Affairs Power.

This Court finds it unnecessary to rigidly adhere to the First Circuit's Gve factor test. It is

sufficitnt to hold that the Cuba Amendment likely violates the general criteria established in

Zschernig v. Miller, which is to say, the Cuba Amendment has more than an incidental or

indirect effect on foreign cotmtries and has the potential for diplomatic disruption or

embr assment. The Cuba Amendment forces foreign companies to choose between doing

business with Florida and lawful business with Cuba. This affects not only Cuba, but

governments that transact with Cuba and Florida, including Brazil and Canada. Such is the case

here. Plaintiffs parent company is involved in a project to expand the Cuban Port of Mariel. As

noted, the project, at a cost of nearly $1 billion, is funded substantially by the Brazilian

Development Bnnk. Indeed, Brazil has already protested the Cuba Amendment. See Patricia

M nzzei, Fla.'s Trading Partners W arn of Backlash if Gov. Scott Sicns New M ti-cuba

Lecislation, MIAMI HERALD, Apr. 21, 2012, 2012 WLNR 8486321 Cfanada is one of Florida's

largest trading partners, second only to Brazil -  whose similar complaints about the law have

gone all the way to W ashington. Brazilian M inister of Trade and Industry Fenzando Pimentel

brought up Florida House Bill 959 earlier this month with U.S. Commerce Secretary John Bryson

. . . .''); see also Simon Romero & Jackie Calmes, Brazil and U.S. Accentuate the Positive, N.Y.

TIMES, Apr. 10, 2012, at A10 (ttother issues weigh on (United States-Brazil) relations, like a new

Florida 1aw targeting companies that do business with Cuba by preventing local governments

from hiring them. The 1aw could complicate matters for Odebrecht, one of Brazil's largest
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construction companies, which is upgrading the Port of M iami at the same time it is building

Cuba's Port of Marie1.''). Foreign relations involve the delicate balancing of issues, and the Cuba

Amendment, the effect of which is exacerbated by the State of Florida's traditional role as a

flashpoint of United States-cuba foreign policy, clearly possesses the potential to disrupt the

federal govemment's handling of these issues. See United States v. Yoshida Intem .. Inc., 526

F.2d 560, 580 (C.C.P.A. 1975) (çW s the world has grown smaller and trade more complex,

forei>  exchange rates, intem ational monetary reserves, balances of payments, and trade barriers

have become incremsingly intertwined, with trade barriers being used as tools in furtherance of

foreign policy.').

3. Foreign Commerce Clause

The United States Constitution grants Congress the power to tGregulate Commerce with

foreign Nations.'' U.S. CONST. art. 1, j 2, c1. 3. The Supreme Court has consistently recognized

that this allocation of power implicitly contains a negative command, known as the dormant

Commerce Clause, which prohibits certain state action even absent Congressional legislation or

regulation. See Okla. Tax Com'n v. Jefferson Lines. Inc., 514 U.S. 175, 179 (1995) (citing Ouill

Corp. v. North Dakota, 504 U.S. 298, 309 (1992); Nw. States Portland Cement Co. v. Minnesota,

358 U.S. 450, 458 (1959); H.P. Hood & Sons. lnc. v. Du Mond, 336 U.S. 525, 534-535 (1949:.

The Foreign Conlmerce Clause in particular recognizes that tççwith respect to foreign intercotlrse

and trade the people of the United Sttes act through a single government with unified and

adequate national power.'''

10(quoting Bd
. of Tr. v. United States, 289 U.S. 48, 59 (1933:.

Japan Line. Ltd. v. Los Anceles Cntv., 441 U.S. 434, 448 (1979)

10 i important to note that the Foreign Commerce Clause is distinct from the Foreign AffairsIt s
Power, discussed supra. As one article explains, çt'l''he dormant Foreign Commerce Clause arises

solely out of the power çto regulate Commerce with foreign Nations''' while the Foreign Affairs



ln Japan Line. Ltd. v. Los Anceles Cotmtv, the Supreme Court held that the power

conferred under the Foreign Commerce Clause is

Interstate Commerce Clause. 441 U.S. at 448.

foreign commerce iûmay create problems, such as the potential for international retaliation, that

concern the Nation as a whole.'' Kraft Gen. Foods. Inc. v. Iowa Dep't of Revenue & Fin., 505

greater than the power conferred by the

This is because discriminatory treatment of

U.S. 71, 79 (1992) (citing Japan Line, 441 U.S. at 450). Accordingly, the Supreme Court held

that a sute 1aw violates the Foreign Commerce Clause when it çtimpairls) federal uniformity in

an area where federal unifonnity is essential,'' and çiprevents this Nation from lspeaking with one

' i lating foreign trade.'' Japan Line, 441 U.S. at 448-53.1 1 Later the Supreme Court
voice n regu ,

qualified Japan Line by holding that absent an explicit directive from Congress, a state law does

not violate the Foreign Commerce Clause if it merely has tGforeign resonances'' but does not

ttimplicate foreign affairs.'' Container Corp. of Am. v. Franchise Tax Bd., 463 U.S. 159, 194

(1983). A state 1aw ççat variance with federal policy'' will thus violate the ççone voice'' standard

articulated in Japan Line if it çteither implicates foreign policy issues which must be left to the

Federal Government or violates a clear federal directive.'' ld. As the Supreme Court observed,

ççthe second of these considerations is, of cotlrse, essentially a species of preemption analysis.''

ld=

Power Etis implied out of the grants of power government
Constitution, as well as the restrictions on the states from engaging in certain foreign affairs

activities in Article 1.'1 Leanne M . W ilson, Note, 'Fhe Fate of the Dormant Foreizn Commerce

Clause After Garnmendi and Crosby, 107 COLUM. L. ltEv. 746, 760 (2007). Consequently, Gfthe
dormant Foreign Commerce Clause only invalidates state legislation that affects foreign

commerce; the dormant foreign affairs power can invalidate a11 state legislation that interferes

with the federal government's foreign affairs power.'' J.Z
11 Th Su reme Court noted that these two requirements were in addition to the requirementse p

m iculated in Complete Auto Transit. lnc. v. Brady, 430 U.S. 274 (1977) (analyzing a state tax
under the Interstate Commerce Clause).

to the federal as a whole throughout the



Here, it is highly likely that the Cuba Amendment violates the Foreign Commerce Clause.

The Cuba Amendment facially discriminates against foreign companies who do lawful business

with Cuba by banning them from state procurement opportunities. This also nmotmts to an

attempt by Florida to regulate economic activity beyond its borders that implicates foreign affairs

and impairs federal uniformity. See supra PM  V.A.I (describing the conflict between federal

law and the Cuba Amendment); supra PM  V.A.2 (highlighting protests from trade partners); see

also Natqios, 181 F.3d at 69 (t%Massachusetts may not regulate conduct wholly beyond its

borders. Yet the M assachusetts Burma Law- by conditioning state procurement decisions on

conduct that occtlrs in Burma--does just that.''). For largely the ssme reasons, the Cuba

Amendment impedes the federal government's ability to speak with one voice in regulating

foreign trade. See Patricia M azzei, Fla.'s Trading Partners W arn of Backlash if Gov. Scott Sians

New Anti-cuba Legislation, MIAMI HERALD, Apr. 21, 2012, 2012 W LNR 8486321 (çsBrazilian

Minister of Tradt and Industry Fem ando Pimentel brought up Florida House Bill 959 earlier this

month with U.S. Commerce Secretary Jolm Bryson, who told him the administration could not

do anything tmtil the state legislation becomes law . . . .''). Finally, the Cuba Amendment is not

tçdemonstrably justified,'' New Energy Co. of Ind. v. Limbach, 486 U.S. 269, 274 (1988),

because the federal government has already enacted widespread regulation designed to safeguard

this country. See Trading W ith the Enemy Act, 50 U.S.C. app. j 5(b); see also ABC Charters,

591 F. Supp. 2d at 1305.

Defendant relies exclusively on Interstate Commerce Clause precedent to argue that it is

categorically exempt from constimtional restrictions when it enters into public contracts due to

the market-participant exception. Resp., at 14-15 (citing White v. Mass. Council of Constr.
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12 usEmp.. Inc., 460 U.S. 204, 206 (1983); Reeves. lnc. v. Stake, 447 U.S. 429 (1980:. T

ignores, however, the fact that the constitutional prohibition of state discrimination against

foreign commerce is broader than the protection afforded to normal interstate commerce. Japan

Line, 441 U.S. at 448. For this reason, Plaintiff argues that the Supreme Court has impliedly held

the market-pm icipation exception inapplicable to the Foreign Commerce Clause. Reply, at 7

(citing Reeves, 447 U.S. at 437 n.9 (stlslcrutiny may well be more rigorous when a restraint on

foreign commerce is alleged.').

Even if the market-participation exception is applicable to the Foreign Commerce Clause,

however, the Cuba Amendment does not satisfy the exception. This is because the market-

pm icipation exception is not t%carte blanche to impose any conditions that the State has the

economic power to dictate, and does not validate any requirement merely because the State

imposes it upon someone with whom it is in contractual privity.'' South-central Timber Dev.s

Inc. v. Wllnnicke, 467 U.S. 82, 97 (1984).According to the Supreme Courq

The limit of the market-participant doctrine must be that it allows a State to
impose burdens on commerce within the market in which it is a participant, but
allows it to go no further. The State may not impose conditions, whether by
statute, regulation, or contract, that have a substantial regulatory effect outside of

that particular market

L4s Here, The Cuba Amendment uses Florida's leverage in the public contracting market (in

which it does participate) to exert an effect on the market consisting of companies engaging in

lawful trade with Cuba (in which it does not participate). This is exactly the downstream effect

the market participant doctrine forbids. Consequently, the Cuba Amendment likely violates the

Foreign Comm erce Clause.

12 n  ket pm icipation exception recognizes that States are not constitutionally limited bye mar
the Commerce Clause when they operate as actors within a market as opposed to regulators of

the market. See Huzhes v. Alexandria Scrap Corp., 426 U.S. 794 (1976).
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4. Inoperative By Its Own Terms

Section 9 of the Cuba Amendment states, çf-l-his section becomes inoperative on the date

that federal law ceases to authorize the states to adopt and enforce the contracting prohibitions of

the type provided for in this section.'' ln contrast to Sudan and Iran- the countries FLA. STAT

j 287.135 originally addressed--congress has not authorized state-level sanctions against Cuba.

For this reason, and for the tllree constitutional reasons articulated in this opinion, see supra Part

V.A.1-3, it is highly likely that the Cuba Amendment is inoperative by its own terms.

Defendant urges this Court to resort to ttevery reasonable construction'' to çtsave'' the

statute from being declared unconstitutional. Resp., at 16 (citing Gonzales v. Carharq 550 U.S.

124, 153 (2007$. According to Defendant, the Court should read Section 9 of the Cuba

Amendment ççto mean that, in the event the Secretary of State removes one of the countries

affected by the Act from the State Sponsors of Terrorism list, the contracting prohibitions in the

Act would no longer be enforceable.'' Defendant provides no support for this intemretation and

the interpretation contradicts the express terms of Section 9.

p= lrreparable Harm or Iniury

Plaintiff argues that it will suffer irreparable hnrm if the Cuba Amendment takes effect for

three reasons: (1) the loss of its right to compete for state contracts, (2) the loss of revenues and

13 d 3) interference with its ability to partner with other firms and hireprofits from contracts
, an (

and retain employees. Defendant makes much of Northeastern Florida Chapter of the Ass'n of

General Contractors of America v. Citv of Jacksonville, 896 F.2d 1283 (1 1th Cir. 1990), where

the Eleventh Circuit held that irreparable hnrm does not result from a contractor's inability to bid

13 As noted State of Florida agencies and local governments have awarded Plaintiff thirtpfive

projects amounting to apgroximately $3.9 billion, and in 201 1, a11 of Plaintiffs revenue-
approximately $214.5 mlllion- was derived from public infrastructure and transportation

projects. See supra Part. 1.
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on a contract. The contractor in Northe%tern Florida, however, possessed the ability to sue the

mtmicipality for money damages.Here, Plaintiffs claims for money damages are barred by the

l th Amendment.l4E even W hen a plaintiff faces significant economic harm but crmnot sue the

state of Florida for money dnmages, Gçhnrm is irreparable ms a matter of lam '' ABC Chm ers,

591 F. Supp. 2d at 1310 (citing Temple Univ. v. White, 941 F.2d 201, 215 (3d Cir. 1991); Am.

Fin. Servs. Ass'n v. Burke, 169 F. Supp. 2d 62, 70 (D. Conn. 2001); D.A.B.E.. lnc. v. Toledo-

Lucas Cotmtv Bd. of Hea1th, No. 3:01 CV 7334, 2001 WL 1916730 (N.D. Ohio, Jul. 6, 2001);

Clark Constr. Co.. lnc. v. Pena, 930 F. Supp. 1470, 1479-80 (M.D. Ala. 1996:. Therefore,

Defendant's argument is inapposite and Plaintiff has adequately proven irreparable harm.

Q, The Threatened lniurv to the Movant Outweichs

Defendant argues that an injunction would harm the Department's ability to can'y out its

duty to responsibly allocate limited public resources.

the status quo has presented a problem or injlzred anyone. Moreover, the federal government has

already enacted widespread regulation designed to safeguard this country. See Trading W ith the

Defendant, however, has not shown that

Enemy Act, 50 U.S.C. App. j 5(b); see also ABC Charters, 591 F. Supp. 2d at 1305. Defendant

will continue to derive a peat benefit from the status quo every time Defendant awards a lower

priced contract to a business such as Plaintiffs.In contrast, Plaintiff will be irreparably hnrmed

if the Cuba Amendment is not enjoined.Therefore, the threatened injury to Plaintiff outweighs

any alleged damage the proposed injunction may cause Defendant.

14 E parte Yourm
, 
209 U.S. l23 (1908) holds that the Eleventh Amendment does not bar aX

federal action for injtmctive relief against a state official charged with enforcing legislation.
Under Ex Parte Yotmg, however, monetary dnmages are unavailable.
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Q.. The Public Interest

Defendant argues that the çtpublic, through its elected representatives, has made clear that

it will no longer do business with those who would do business with countries designated by the

federal government as state sponsors of terrorism. Enjoining the Depm ment from enforcing the

Act could frustrate that interest.'' Resp., at 20.This overlooks the fact that the public interest is

already suffkiently protected by federal law, see supra PM  II.B, and that the public interest is

even greater served tllrough a unified federal policy toward Cuba that is not impeded or restricted

by Defendant.

VI. Conclusion

A preliminary injunction is intended to merely çtpreserve the relative positions of the

parties tmtil a trial on the merits can be held.'' Uniy,- of Tex. v. Camçnisch, 451 U.S. 390, 395

(1981); Canal Auth. of the State of Fla. v. Callaway, 489 F.2d 567, 573 (5th Cir. 1974). As the

district court in ABC Charters observed, ççlgliven this limited purpose, a party <is not required to

prove his case in full at a preliminarpinjunction hearing' and the tfindings of fact and

conclusions of law made by a court granting a preliminary injunction are not binding at trial on

the merits.''' ABC Charters, 591 F. Supp. 2d at 1310 (quoting Camenisch, 451 U.S. at 395).

Accordingly, for the reasons contained herein, this Court concludes there is a substantial

likelihood that the Cuba Amendment will be found unconstitutional under the Supremacy Clause,

Federal Foreign Affairs Power, and the Foreign Commerce Clause.

ooxsaxo oosuoinchabersatviai,ylouda,thisc/ydayorpxe,zolz.

CHAEL ûoolls
ITED STATES DISTRICT JUDGE

cc: All counsel of record
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