
UNITED STATES DISTRJCT COURT FOR THE

SOUTHERN DISTM CT OF FLORIDA

M iami Division

Case Num ber: 16-23051-CIV-M O RENO

PAULINA GUERRERO,

Plaintiff,

VS.

M ORAL HOM E SERVICES, IN C. and

ARM AN DO M OM LES ROSE,

Defendants.

/

O RDER GM NTING IN PART AND DENYING IN PART DEFENDANTS' M OTION

FOR SUM M ARY JUDGM ENT

This case is a one-count Fair Labor Standards Act claim by Paulina Guerrero against her

former employer, M oral Home Services, lnc., and its owner, Annando Morales Rose

tçA isting Hands'').1(collectively, ss Assisting Hands is a home health care agency that places

home health care aides in private hom es to provide clients with personalized non-m edical care in

the clients' homes. Guerrero was employed by Assisting Hands as a home health care aide from

September 2012 to April 2016. She claims that Assisting Hands willfully violated the Fair Labor

Standards Act by failing to pay her $3,913.75 in overtime wages in 2015. She seeks monetary

damages, liquidated dam ages, interest, fees and costs.

This cause com es before the Court upon Assisting Hands' M otion for Summ ary

Judgment. The m ain issue is whether the Departm ent of Labor's nm ended regulations related to

the Sithird-party companionship'' exem ption became effective on January 1 or October 13, 2015.

l M r. Moralesjoins the motion for summaryjudgment as it pertains to the legal issues. But, he argues that
he is not an 'iemployer'' under the Fair Labor Standards Act and reserves the right to raise this issue later.
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1. BACKGROUND

The Fair Labor Standards Act requires covered em ployers to pay their employees

overtim e wages at one and one-half tim es an em ployee's norm al hourly rate for hours worked

over 40 in a week. 29 U.S.C. jj 206, 207. For any violation, the Act authorizes an aggrieved

em ployee to bring a collective action on behalf of herself and tsother employees sim ilarly

situated.'' See id. j 216(b). But, the Act also contains numerous exemptions from its wage and

hour requirem ents. The itcompanionship services'' exemption exem pts any employee who is

ûtemployed in domestic service employment to provide companionship services for individuals

who (because of age or infinnity) are unable to care for themselves.'' See jtf j 213(a)(15).

ln October 2013, the Departm ent of Labor issued a tinal rule am ending its regulations, to

be effective January 1, 2015. See Application of the Fair Labor Standards Act to Dom estic

Service, 78 Fed. Reg. 60,454 (Oct. 1, 2013) (codified at 29 C.F.R. pt. 552). The amended

regulations preclude third-party employers like Assisting Hands from claiming the

companionship services exemption.See 29 C.F.R. j 552. 109(a) (iû-l-hird party employers of

employees engaged in companionship services...may not avail themselves of the.. .overtime

exemption.'')

The proposed changes w ere challenged in the United States District Court for the District

of Columbia. On December 22, zol4- before the planned January 1, 2015 effective date- the

district court concluded that the Department of Labor exceeded its rule-making authority and

vacated the rule as applied to third-party employers. See Home Care Ass 'n ofAm. P: Weil, 76 F.

2Supp
. 3d 138 (D.D.C. 2014). On August 21, 2015, the Court of Appeals for the District of

Columbia reversed the district court's vacatur.See Home Care Ass 'n ofAm. P: Weil, 799 F.3d

2 On January l4
, 2015, the district court also vacated the remainder of the final rule, which rewrote the

definition of ççcompanionship services.'' See Home Care Ass 'n ofAm. lr Weil, 78 F. Supp. 3d 123 (D.D.C. 2015).



1084 (D.C. Cir. 2015). After the circuit court's decision, the Department of Labor issued

guidance stating that it would not institute enforcement proceedings for violations of the

amended regulations until 30 days after the Court of Appeals issued a mandate making its

opinion effective, which the appellate court subsequently did on October 13, 2015. See

Application of the Fair Labor Standards Act to Dom estic Service:

Period of Non-Enforcement, 80 Fed. Reg. 55,029 (Sept. 14, 2015).

Armouncem ent of 30-Day

'l'he Department of Labor

began enforcing the nmended regulations on November 12, 2015. See Application of the Fair

Labor Standards Act to Domestic Service: Dates of Previously Announced 30-Day Period of

Non-Enforcement, 80 Fed. Reg. 65,646 (Oct. 27, 2015).

Guerrero and Assisting Hands do not dispute that: (1) Assisting Hands is a Sçcovered

''3 2 Guerrero provided companionship servicesi4 (3) Guerrero often worked moreemployer ; ( )

than 40 hours per week; and (4) under the amended regulations, Guerrero is no longer an exempt

em ployee, and Assisting Hands must pay her overtim e wages.The parties dispute only the

effective date of the nm ended regulations. Assisting Hands argues that the effective date is

October 13, 2015, the date that the Court of Appeals' m andate to overturn the district court's

decision took effect. Guerrero argues that the effective date is January 1, 2015, the date set by

the Department of Labor in its final rule. Assisting Hands did not pay Guerrero overtime wages

until October 13, 2015, except for holiday hours per internal policy.The parties also dispute one

pay period ending November 29, 2015, in which Guerrero was paid 34.75 hours of overtime at

$12.075 per hour instead of $15 per hottr.

3 1But see note .

4 To the extent Guerrero disputes that she provided companionship services, the Court holds that she

provided companionship services as a matter of law and was exempt from the Fair Labor Standards Act's wage and

hour requirements before 2015. See inh'a, Part III.A.
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II. LEGAL STANDARD

Summaryjudgment is authorized where there is no genuine issue of material fact. FED.

R. CIv. P. 56(c). The party seeking summary judgment bears the initial burden of demonstrating

the absence of a genuine issue of material fact. Adickes v. S.H  Kress tf Co. , 398 U.S. 144, 157

(1970). The party opposing summary judgment may not simply rest upon mere allegations or

denials of the pleadings; the non-m oving party must establish the essential elements of its case

on which it will bear the burden of proof at trial. Celotex Corp. v. Catrett, 477 U.S. 317, 322-23

(1986); Matsushita Elec. Indus. Co. v. Zenith Radio Corp. , 475 U.S. 574 (1986). This requires

more than a scintilla of evidence; ajury must be able to reasonably find for the non-movant.

Anderson v. Liberty L obby, Inc., 477 U.S. 242, 254 (1986). An employee who brings suit under

the Fair Labor Standards Act for unpaid overtime compensation has the burden of proving that

she perfonned work for which she was not property compensated. Anderson v. M t. Clemens

Pottery Co., 328 U.S. 680, 687-88 (1948).

111. ANALY SIS

A.

It is unclear whether Guerrero asserts that she was a non-exempt employee before 2015,

under the o1d regulations. However, the evidence supporting Guerrero's claim relates only to

Guerrero W as an Exem pt Em ployee Before 2015

pay periods ending in 2015. Therefore, her exemption status before 2015 under the old

5 A dingly
, the Court GRANTS Assisting Hands' m otion forregulations is irrelevant. ccor

summary judgment to the extent that Guerrero's claim relates to the old regulations.

5 E if Guerrero did seek overtime pay tmder the old regulations
, the Court finds that she was an exemptven

employee as a matter of law. See Icicle Seafoods, Inc. v. Worthington, 475 U.S. 709, 7 14 (1986) (determination
whether an employee's job qualifies as exempt from federal wage laws is a question of law to be resolved by the
courts). There is substantial undisputed evidence in the record describing herjob duties, which clearly fit within the
definition for companionship services in 20 C.F.R. j 552.6.
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B. The Effective Date of the Am ended Regulations is January 1, 2015

This is an issue of first im pression in the Eleventh Circuit. District courts are split on

whether the effective date of the amended regulations is January 1, October 13, or November 12,

201 5. See, e.g., D illow v. Home Care Network, Inc., No. 1 :16-cv-612, 2017 U .S. Dist. LEXIS

27133 (S.D. Ohio Feb. 27, 2017) (effective Januarv 11,. Cummings v. Bost, Inc., No. 2:14-CV-

02090, 2016 U.S. Dist. LEXIS 150858 (W .D. Ark. Nov. 1, 2016) (effective Januarv 1); f ewis-

Ramsey v. Evangelical L utheran Goodsamaritan Soc #, No. 3:16-cv-00026, 2016 U.S. Dist.

LEXIS 153736 (S.D. Iowa Sept. 21, 2016) (effective Januarv 1); Kinkead v. Humana, Inc., No.

3:15-cv-01637, 2016 U.S. Dist. LEXIS 93410 (D. Corm. July 19, 2016) (effective Januarv 1);

Bangoy v. Total Homecare Solutions, L L C, No. 1:15-CV-573, 2015 U.S. Dist. LEXIS 177859

6(S.D. Ohio Dec. 21, 2015) (effective November 121.

Assisting Hands argues that the effective date is no earlier than October 13, 2015, when

Assisting Hands began paying overtime wages to its home health care aides. Guerrero argues

that the effective date is January 1, 2015. The parties' arguments mirror the reasoning on either

side of the district court split, with Assisting Hands relying on Bangoy and Guerrero relying on

1 The Court agrees with the m ore recent well-reasonedKinkead
, L ewis-Ramsey and Cummings.

opinions that conclude the effective date is January 1, 2015.

The Bangoy court was the first to address the issue and held that the effective date was

November 12, 2015. The court reasoned that permitting a plaintiff to recover for a violation of

6 A few other district court decisions indicate an effective date
, but do not analyze the issue in depth. See,

e.g., Alves v. Ay liated Home Care ofputnam, Inc., No. 15-CV-1593, 2017 U.S. Dist, LEXIS 17893 (S.D.N.Y. Feb.
8, 2017) (declaring without analysis effective date of October 134; Wengerd v. Self-Reliance, Inc., No. 3: 15-cv-293,
20 16 U.S. Dist. LEXIS 136885 (S.D. Ohio Oct. 3. 20 16) (indicating effective date of November 12); Jasper v.
Home HeaIth Connection, Inc., No. 2: 16-cv-l25, 20l 6 U.S. Dist. LEXIS 7 1616 (S.D. Ohio June 1, 2016)
(contemplating effective date of October 13); Beltran v. lnterExchange, Inc., No. 14-cv-03074, 2016 U.S. Dist.
LEXIS 2 1065 (D. Colo. Feb. 22. 20 l6) (declaring without analysis effective date of Januarv 1).

7 Dillow was decided after the parties briefed summaryjudgment.



the nmended regulations while the vacattlr was in effect would give the amended regulations an

impennissible retroactive effect.See 2015 U.S. Dist. LEXIS 177859, at *7. The court believed

that the employer was entitled to rely on the district court's vacatur in not paying overtime

because forcing employers to comply with the nmended regulations while they were vacated and

on appeal would put employers in çian untenable position.'' See id. The court also was

persuaded by the Departm ent of Labor's decision to delay enforcem ent actions until November

12, 2015 as a strong suggestion that the amended regulations should not be given retroactive

effect in cases between private parties. See id. at *7-8.

Since Bangoy, all four district judges to analyze the issue in depth- including one judge

8 (2 trary toin the same district- have concluded that the effective date is January 1
, 2015. on

Bangoy, these courts follow çsthe well-established nzle that judicial decisions are presumptively

retroactive in their effect and operation.'' See, e.g. , Kinkead, 2016 U.S. Dist. LEXIS 93410, at *7

(citing Harper v. Virginia Dep 't ofTaxation, 509 U.S. 86, 97 (1993) (circuit court ruling tsis the

controlling interpretation of federal 1aw and must be given f'ull retroactive effect in a1l cases still

open on direct review and as to al1 events, regardless of whether such events predate or postdate

our armouncement of the rule.'')); see also f-fcw/cnc/, f /#. v. * erseas Shipping Agencies, 590

F.3d 87, 91, n.7 (2d Cir. 2009) (despite fact that ttthe parties relied on (prior overruled decisionsl

when stnzcturing their transactions, the Supreme Court has held that a reliance interest is

insufficient to overcome the presumption of retroactivity set forth in Harper.'t). Thus, these

courts reject the argument accepted in Bangoy that reliance on the district court's vacatur

8 The Bangoy court stated ççplaintiffs.. .cite no authority for their theads I win, tails you lose' theory of the
case.'' See 2015 U.S. Dist. LEXIS 177859, at *7. Later, the Dillow court examined the briefings submitted in

Bangoy and concluded that the plaintiffs' response brief was very sparse, resulting in an opinion with no discussion
of several relevant cases. See 2017 U.S. Dist. LEXIS 27133, at *8 n.2. This suggests that more extensive briefing

could have led to a different result in Bangoy.
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justifies a non-retroactive application of the circuit court's reversal. See Kinkead, 2016 U.S.

Dist. LEXIS 93410, at *8 CsAlthough defendants might have hoped that the district court's

decision would spare them  f'rom having to pay overtim e, they were doubtlessly aware of a

likelihood that the D.C. Circuit would do just what appellate courts often do-reverse the

decision of a district court.'l; Lewis-Ramsey, 2016 U.S. Dist. LEXIS 153736, at * 12 (rejecting

argum ent that it would be unfair to ignore district court's vacatur in tinding that it would be Sçfar

more Sunfair' to allow Defendant to escape liability for nearly a year's worth of overtime wages

based on a district court decision that was ultimately deemed to be error.'l; Cummings, 2016

U.S. Dist. LEXIS 150858, at *20 (noting it would be iûcontrary to general principles of faimess''

to allow defendant to duck liability for overtime wages based on an erroneous decision that was

reversed.''); Dillow, 2017 U.S. Dist. LEXIS 27133, at * 10-1 1 (çsltlhe fairness principle at issue

should be obvious- a party who relies upon the wrong interpretation of the law should not be

rewarded over a party who relies upon the correct interpretation.''). Dillow further explains:

It is disingenuous to suggest that Defendant, or any other similarly
situated party, could not anticipate that there was a significant

possibility the D .C. District Court's decision in Weil would be

overturned on appeal. That is the natural and foreseeable

consequence of the appellate process. The Court sees greater

inequity in suggesting that an early victory in court could shield a
defendant from any obligation for the length of the appellate

process, even if that victory was based on a flawed understanding

of the 1aw at issue. That holding would in fact create a perverse

incentive for a party that has won such an early victory to drag out

the appeals process as long as possible, perhaps through repeatedly

requested extensions or through other m eans. Even were a
defendant to ultimately lose its appeal, it could save a considerable

nmount of money based on how m any total hours of overtime it

avoided paying through its delay tactics. The more equitable
holding is that any party involved in ongoing litigation should be

prepared to be responsible for the implications of a retroactive

nzling not in its favor at the appellate level.

2017 U.S. Dist. LEXIS 27133, at * 13.



The majority also rightfully rejects the idea embraced by Bangoy that the Department of

Labor's decision to delay its own discretionary enforcement should have any effect on private

enforcement actions. See, e.g. , f ewis-Ramsey, 2016 U.S. Dist. LEXIS 153736, at * 12 (Ct-l-he

Court additionally rejects Defendant's argument that the (Department of Laborq 's decision to

delay its own discretionary enforcement of the (amended regulations) somehow mandates that

private enforcement actions must also be delayed, particularly where the (Department of Laborl

has consistently maintained that the effective date of the (nmended regulationsl is January 1.5').

lndeed, a discretionary decision by the Department of Labor is not binding on individual private

causes of action.

The Court agrees with the well-reasoned majority and finds that the effective date of the

Department of Labor's amended regulations is January 1, 2015. Accordingly, the Court

DENIES Assisting Hands' motion for summary judgment as it relates to overtime payments

between January 1 and October 13, 2015.

C. Assisting Hands Acted in Good Faith

The detennination of good faith for purposes of establishing liquidated damages tmder

the Fair Labor Standards Act is a question of 1aw for the courts. 29 U.S.C. j 260. Sçglqf the

employer shows to the satisfaction of the court that the act or om ission giving rise to such action

was in good faith and that he had reasonable grounds for believing that his act or omission was

not a violation of the (Fair Labor Standards Actl, the court may, in its sound discretion, award no

liquidated damages. ...'' 1d

As evidenced by the district court split on the issue, and the Departm ent of Labor's

decision to delay enforcement until November 12, 2015, Assisting Hands had an objectively

reasonable basis to believe that it was not required to pay Guerrero overtime wages until at least

October 13, 2015. Thus, the Court tinds that Assisting Hands' decision not to pay Guerrero
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overtime wages before October 13, 2015 was made in good faith as a matter of law.

Accordingly, the Court GRANTS Assisting Hands' motion for summmyjudgment as it relates

liability for liquidated dam ages before October 13, 2015.9to

CONCLUSION

The Court has considered Assisting Hands' m otion, the response, the reply, the sur-reply

and pertinent portions of the record.Based on the foregoing, it is hereby

ORDERED AND ADJUDGED that A ssisting Hands' M otion to for Summary Judgment

is GM NTED IN PART and DENIED IN PART as follows:

@ GRANTED to the extent that Guerrero's claim relates to the old
regulations that predate 2015;

DENIED as it relates to overtim e paym ent between January 1 and

October 13, 2015; and

GRANTED as it relates to liability for liquidated dnmages before October
13, 2015.

@

*

DONE AND ORDERED in Chambers at Miami, Florida, this ZX of March 2017.

. e e

. 
,<.'< '

FED + . NO
UNITED hTATES DISTRICT JUDGE

. .
'-

g: . '

Copies furnished to:

Counsel of Record

9 Li uidated damages may still be assessed for the pay period ending November 29
, 2015, depending on theq

remaining issues of fact related to that pay period.
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