
IN THE UNITED STATES DISTRICT COURT

FOR THE SOUTHERN DISTRICT OF FLORIDA

Case No. 2:12-cv-14148-KM M

W ILLIS OF FLORID ,A IN ,C. f/k/a

HILB ROGAL & HOBBS OF

FLORIDA, lNC.,

Plaintiff,

VS.

ALL RISKS, LTD.,

Defendant.

ORDER DENYING DEFENDANT'S M OTION TO DISM ISS

THIS CAUSE came before the Court upon Defendant's Motion to Dismiss (ECF No. 30).

Plaintiff filed a Response (ECF No. 31) and Defendant tiled a Reply (ECF No. 32). The Motion

is now ripe for review.UPON CONSIDEM TION of the M otion, the Response, the Reply, the

pertinent portions of the record, and being otherwise fully advised in the premises
, this Court

enters the following Order.

I BACKGROUND I*

This is an action for various theories of liability arising from the alleged failtzre of

Dtfendant to proclzre instlrmwe at Plaintiff s request. Plaintiff is a com oration organized tmder

the laws of Florida with its principal place of business in Florida. Defendant is a corporation

organized tmder the laws of M aryland with its pdncipal place of business in M aryland.

1 The facts herein are taken from Plaintiffs Amended Complaint (ECF No
. 28), Defendant's

M otion to Dismiss, Plaintifps Response, and Defendant's Reply. A11 facts are constnzed in a
light most favorable to Plaintiff as the non-movant.
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In August 2009, Plaintiff, which is a retail insurance agent, was hired by a condominium

association (the tW ssociation'') in order to proctlre property and general liability insurance for a

residential condominium complex in Indian River County, Florida. Plaintiff then engaged

Defendant, which is an insurance brokerage 511:1 holding itself out as a surplus lines agent, in

order to fçaccess the surplus insurance market for property and general liability instlrance'' for the

Association. Am. Compl., ! 6. On August31, 2009, Plaintiff submitted an application to

Defendant which set forth the relevant coverage and terms requested. The application sought a

f for the period of September 5, 2009 through September 5, 2010.2 On thequote or coverage

snme day, Defendant provided Plaintiff with an instlrance quote for general liability insurance

Coverage.

On September 4, 2009,Plaintiff instructed Defendant to bind the general liability

On September 8, 2012, Defendant informed Plaintiff that thecoverage as outlined in the quote.

general liability coverage had not been botmd with an effective date of September 5, 2009 as

Plaintiff requested. Defendant advised Plaintiff, however, that if Plaintiff could provide the

Association's ftloss-nm history for the prior three years or a signed no-loss letter'' as soon as

possible, then Defendant would still be able to bind coverage with an effective date of September

5, 2009. Am. Compl., ! 13.On September 9, 2009, Plaintiff complied with Defendant's request

and provided Defendant with a signed no-loss letter which Defendant represented would bind the

insurance coverage as previously quoted.

On January 14, 2010, a violent gas explosion occurred at the residential condom inium

com plex maintained by the Association. The tragic accident resulted in the death of one resident

and serious injury to two other residents. As a result of the explosion, lawsuits were filed against

2 Plaintiff requested that the policy begin on September 5
, 2009 because the Association's then-

existing insurance policy was set to expire at midnight on September 5, 2009.
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the Association in Florida state court.It was not until after the accident that the Association and

Plaintiff realized Defendant had never bound the requested insurance coverage.

Plaintiff proposed that Defendant and Plaintiff share the costs of defending and

indemnifying the Association for the lawsuits. Defendant refused and Plaintiff individually

entered into an agreement with the Association in order to provide its indemnity and defense,

which Plaintiff alleges ççneither of which would have been required had (Defendant) bound

coverage as requested and as (Defendant) represented it would do upon receipt of the signed no-

loss letters.'' Am. Compl., ! 20. Subsequently, the underlying lawsuits were settled by the

Association.

On August 23, 2012, Plaintiff filed its Amended Complaint alleging claims for breach of

contract (Cotmt l); negligence (Count 11); and negligent misrepresentation tcount 111).

II. LEGAL STANDARD

A motion to dismiss for failure to state a claim merely tests the sufficiency of the

complaint; it does not decide the merits of the case. Milburn v. United States, 734 F.2d 762, 765

(1 1th Cir. 1984). On a motion to dismiss, the Court must accept the factual allegations as tnze

and construe the complaint in the light most favorable to the plaintiff. SEC v. ESM Gp.. Inc.,

835 F.2d 270, 272 (11th Cir. 1988).tç'l'o survive a motion to dismiss, a complaint must contain

suftkient factual matter, accepted as true, to ûstate a claim for relief that is plausible on its face.'''

Ashcroft v. lqbal, 129 S. Ct. 1937, 1949 (2009) (quoting Bell Atl. v. Twombly, 550 U.S. 544,

570 (2007:. çi-l-he plausibility standard is not akin to a Gprobability requirement,' but asks for

more than a sheer possibility that a defendant has acted unlawfully.'' Id. ttBut where the well

pleaded facts do not permit the court to infer more than the mere possibility of misconduct, the

complaint has alleged but it has not ishown' tthat the pleader is entitled to relief.''' Id. at



1950. A complaint must also contain enough facts to indicate the presence of the required

elements. Watts v. Fla. lnt'l Univ., 495F.3d 1289, 1302 (11th Cir. 2007). However, ç$(a)

pleading that offers ça formulaic recitation of elements of a cause of action will not do.''' lgbal,

129 S. Ct. at 1949 (quoting Twombly, 550 U.S. at 555). tçgclonclusory allegations, tmwarranted

deductions of fact or legal conclusions masquerading as facts will not prevent dismissal.''

Oxford Asset Mcmt.. Ltd. v. Jaharis, 297 F.3d 1182, 1 188 (11th Cir. 2002).

111. ANALYSIS

Defendant's Motion seeks dismissal of the Amended Complaint because (1) the claim for

breach of contract fails to allege facts sufficient to establish that an implied contract was

3 2) the claim for negligence fails to establish that Defendant had a legal duty toformed; (

Plaintiff; and (3) the claim for negligent misrepresentation fails to establish a1l of the necessary

elements and fails to meet the pleading requirements under Federal Rule of Civil Procedure 9(b).

See Def. Mot. to Dismiss, at 3-5. This Court addresses each of these arguments in turn.

A. Breach of Contract

Under Florida law, an implied in fact contract is one çttbased on a tacit promise, one that

is inferred in whole or in part from the parties' conduct, not solely from their words.''' Lee

M em 'l Health Sys. v. M ed. Sav. Ins. Co., No. 04-CV-445FTM 33DNF, 2005 W L 2291679, at

*3-4 (M.D. Fla. Sept. 20, 2005) (quoting Gem Broad.. Inc. v. Minker, 763 So. 2d 1 149, 1 150

3 Plaintiff did not address any of Defendant's breach of express contract arguments in its

Response. Therefore, this Court assllmes that Plaintiff is not bringing a claim for breach of

express contract. See Comm erce P'ship 8098 Ltd. P'ship v. Equitv Contr. Co., 695 So. 2d 383,

385 (F1a. Dist. Ct. App. 1997) (ççWhere an agreement is anived at by words, oral or written, the
contract is said to be express.').
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4(Fla. Dist. Ct. App. 2000)). $çA contract implied in fact is not put into promissory words with

sufficient clarity, so a fact finder must examine and intep ret the parties' conduct to give

definition to their unspoken agreement. It is to this process of defining an enforceable agreement

that Florida courts have referred when they have indicated that contracts implied in fact rest upon

the assent of the parties.'' W atershed Treatment Procramsx Inc. v. United Healthcare Ins. Co.%

lnc., No. 07-CV-80091, 2007 W L 1099124, at *2 (S.D. Fla. Apr. 10, 2007) (quoting Commerce

P'ship 8098 Ltd. P'ship v. Eguitv Contr. Co., 695 So. 2d 383, 385 (Fla. Dist. Ct. App. 1997:.

CIIAI court should determine and give to the alleged implied contract fthe effect which the

parties, as fair and reasonable men, presumably would have agreed upon if, having in mind the

possibility of the situation which has misen, they had contracted expressly thereto.''' M erle

Wood & Assocs.x Ine. v. Trinity Yachts. LLC, 857 F. Supp. 2d 1294,1304 (S.D. Fla. 2012)

5 A mmon(quoting Bromer v. Fla. Power & Licht Co., 45 So. 2d 658, 660 (Fla. 1950:. co

example of an implied in fact contract is fiwhere on person performs services at another's

request.'' Baycare Hea1th Sys.. Inc. v. M ed. Sav. lns. Co., No. 07-CV-1222T27TGW , 2008 W L

792061, at *7 (M.D. Fla. Mar. 25, 2008) (citation omitted).

Here, Defendant's argtzments in support of dismissal of the breach of contract claim must

fail because they attack the merits of Plaintiff s Amended Complaint.Def. Mot. to Dismiss, at

8-10. Defendant argues that the language of the insurance quote provided to Plaintiff ttclearly

undermines any lfair and reasonable' inference that Defendant assented to the terms of Plaintiff s

4 This concept is different than a contract im plied in 1aw which relates to a quasi-theory of

contracts. See W alton Const. Co.. LLC v. Cortzs Bank, No. IO-CV-I37SPM W CS, 2011 W L

2938366, at *4 (N.D. Fla. July 21, 201 1) (ç1A contract implied-in-law is not based on the assent
of the parties, but is rather based on whether a party has been tmjustly enriched.').5 
The Florida Supreme Court further indicated in Bromer that ç1a greater btzrden should be placed

upon a plaintiff who relies upon an implied contract than one who uses reasonable care and
foresight in protecting himself by means of an express contract. To hold otherwise would be to

encourage loose dealings and place a premium upon carelessness.'' 45 So. 2d at 660.



purported tengagement' merely by submitting an insmance quote.'' Def. M ot. to Dismiss, at 9.

Thus, Defendant argues that this condud is insuftkient to constitute an implied in fact contract

because the insttrance quote negates any claim of assent. See Def. Reply, at 4. However, this

argument is misplaced at the motion to dismiss stage of the proceedings because Defendant is

attacking the merits of Plaintiffs claim and the çfexnmination of the parties' conduct is a fact-

based inquiry, something that cannot be resolved in a motion to dismiss.'' W atershed Treatment

Proarams. Inc., 2007 WL 1099124, at *2 (quoting Commerce P'ship 8098 Ltd. P'ship, 695 So. 2d

at 385); see also Merle Wood & Assocs.. lnc., 857 F. Supp. 2d at 1304 (stating that a ttfact finder

must examine and interpret the parties' conduct to give definition to their unspoken

agreement.').

ln the Amended Complaint, Plaintiff alleges that an implied contract arose when Plaintiff

engaged Defendant to çtaccess the surplus insurance market for inslzrance coverages, including

general liability coverage'' for the Association. Am. Compl., ! 22. Plaintiff further alleges that

Defendant assented to the implied contract itthrough partial performance by assessing the surplus

insurance market, obtaining quotes for the requested coverages, and presenting them to

'' P1 Resp., at 5 (citing Am. Compl., !! 10-1 1).6 Taking Plaintiffs factual assertionsPlaintiftl. .

as true- as this Court must do at the motion to dismiss stage- this Court concludes that Plaintiff

6 In the Reply
, Defendant argues that Plaintiff s claim for breach of implied contract must be

dismissed as a matter of law because Plaintiff cannot invoke the doctrine of partial performance
while seeking monetary damages. Def. Reply, at 1-3. However, tlzis Court finds that Plaintiff

was simply alleging that Defendant assented to the contract by starting to perform its obligations
tmder the contract, not that Plaintiff was invoking the doctrine of partial perform ance.

M oreover, the cases cited by Defendant to support its claim that partial perlbrmance is limited to

equitable claims deal with the Statute of Frauds. See Dwight v. Tobin, 947 F.2d 455, 459 (1 1th
Cir. 1991) ('bWhile the courts may use the doctrine of part performance to remove a contract
from the statute of frauds for the purpose of granting specifc performance or other equitable

relief, the doctrine is not available in an action solely for damages at law .''). Since the instant
matter does not deal with the Stamte of Frauds, this claim is without merit.



has alleged facts suftkient to state a claim for breach of an implied contract in order to survive

Defendant's M otion to Dismiss.

B. Necligence

Under Florida law, a plaintiff alleging negligence must establish: (1) a legal duty that the

defendant owed the plaintiff, (2) the defendant's breach of that duty, (3) an injury to the plaintiff

that was caused by the breach, and (4) damages as a result of the injmy.Castellanos v. Target

Corp., No. 10-CV-62456, 201 1 WL 5178334, at *3 (S.D. Fla. Od. 14, 201 1) (citing Zivoiinovich

v. Barner, 525 F.3d 1059, 1067 (11th Cir. 2008)).filEllstablishing the existence of a duty under

(Florida's) negligence law is a minimum threshold legal requirement that opens the courthouse

doors . . ., and is ultimately a question of law for the court rather than ajury.'' Williams v. Davis,

974 So. 2d 1052, 1057 n.2 (F1a. 2007) (citing Mccain v. Fla. Power Cop., 593 So. 2d 500, 502

(Fla. 1992)). G'Under Florida law, the question of whether a duty is owed is linked to the concept

of foreseeability.'' Curd v. Mosaic Fertilizers LLC, 39 So. 3d 1216, 1227 (Fla. 2010).

Additionally, :ta legal duty will arise whenever a human endeavor creates a generalized and

foreseeable risk of hnrming others.'' IBPS Inc. v. Hady Enterprises. Inc., 267 F. Supp. 2d 1 148,

1 160 (N.D. Fla. 2002) (quoting Mccain, 593 So. 2d at 503). This standard has been intemreted

to recognize a duty of care where a defendant's conduct creates a ççforeseeable zone of risk.''

M ccain, 593 So. 24 at 503.

Defendant argues that Plaintiff s negligence claim should be dismissed because Plaintiff

csnnot establish that Defendant owed Plaintiff a legal duty. Def. M ot. to Dismiss, at 10-12.

Defendant alleges that tiggjiven the fact that Defendant at no point in time communicated to

Plaintiff that general commercial liability coveragewas bound, it was not foreseeable that a

sophisticated instlrance professional like Plaintiff would assume otherwise going forward.'' Def.



M ot. to Dismiss, at 10.Additionally, Defendant argues that the language in the insurance quote

which specities the binding requirements, the fact that Defendant did not deliver the policy sixty

days after the effective date as required by Florida law, and the fact that Plaintiff did not pay

premillms or was paid or received a commission further tmdermine the foreseeability of

Plaintiffs injury. Def. Mot. to Dismiss, at 10-11.

Here, this Court finds that Defendant's arguments are without merit. As alleged in the

Amended Complaint, Defendant's actions created a highly foreseeable risk of injury to Plaintiff.

Defendant represented to Plaintiff that once it provided either a tçloss nms or no loss letter'' that

dtwe will bind wlith) effective date requested.'' Am. Compl., Ex. 3 (ECF No. 28-4). Defendant

then failed to procure the insurance policy as requested or, in the alternative, inform Plaintiff that

it was not going to procure the insurance policy. This conduct created a highly foreseeable risk

of injury to Plaintiff, who upon delivering a no-loss letter, assumed that Defendant would bind

coverage for the inslzrance policy.See Pl. Resp., at 7. It is disingenuous for Defendant to argue

that it was not foreseeable for Plaintiff to rely on its express statement concerning when the

1 M the fact that Plaintiff was injured by the exactcontract would become effective. oreover,

type of harm that was foreseeable by Defendant's conduct further supports that Defendant owed

Plaintiff a duty. IBP. Inc., 267 F. Supp. 2d at 1 160 tçlclearly, the ability to foresee an injury

plays an important role in determining whether a duty of care arises.''). Defendant's claim that

Plaintiff should have realized that coverage was not bound is not relevant to the inquiry

concerning duty, but more an assessment of whether Plaintiff s damages should be reduced

7 D fendant largely bases its Motion on the fact that the instlrance quote provided to Plaintiffe

contains a section outlining what was required for the policy to become effective. Def. M ot. to

Dism iss, at 10. However, Defendant fails to support its contention that it is tmforeseeable for

Plaintiff to rely on the express statement of Defendant- an experienced insurance professional-
for when the coverage would becom e effective.
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because of comparative negligence.See Giter v. United States, No. 08-CV-622JM CR, 2010 W L

375929, at *4 (M.D. Fla. Jan. 25, 2010) (stating that Gfunder Florida law, the doctrine of

comparative negligence applies, which allows a court to apportion liability between a negligent

defendant and a negligent plaintiff'') (citation omitted). Applying the standard under Florida

law, Defendant's conduct would clearly place Plaintiff within a foreseeable risk of harm.

Therefore, this Court finds that Defendant owed Plaintiff a legal duty.

C. Negligent M isrepresentation

Under Florida law, çtto state a claim for negligent misrepresentation, a plaintiff must

allege (1) there is a misrepresentation of material fact; (2) the party making the misrepresentation

either knew of the misrepresentation, made the misrepresentation without knowledge of its truth

or falsity, or should have known the representation was false; (3) the representation was made

with the intent to induce another to act on the misrepresentation and (4) the plaintiff suffered a

resulting injury while acting in justifiable reliance upon the misrepresentation.'' Tyco Safety

Products Canada. Ltd. v. Abracon Com., No. 08-CV-80604, 2008 W L 4753728, at *2 (S.D. Fla.

Oct. 28, 2008) (citations omitted). ûç-l-he Eleventh Circuit has also noted that because actions for

negligent misrepresentation in Florida sotmd in fraud rather than negligence, the pleading

requirements contained in Federal Rule of Civil Procedtlre 9(b) apply to such actions.''

Recreational Design & Const.. lnc. v. W isss Janney. Elstner Assocs.. Inc., 820 F. Supp. 2d 1293,

1303 (S.D. Fla. 201 1) (citing Solzran v. Travelers lns. Co., 982 F.2d 1497, 151 1 (11th Cir.

1993)).

Defendant alleges that Plaintiffs claim for negligent m isrepresentation m ust be dismissed

because the Amended Complaint (1) does not allege that Defendant knew or should have known

9



the statements were false; and (2) the claim does not meet the pleading requirements tmder

Federal Rule of Civil Procedlzre 9(b). Def. Mot. to Dismiss, at 12-13; Def. Reply, at, 6-8.

First, Plaintiff adequately pled al1 of the required elements for a claim of negligent

misrepresentation. Plaintiff clearly states that ççloln September 8, 2009, (Defendantl . . . .

advised (Plaintiftl that if Plaintiftl provided the Association's loss-nm history for the prior three

years or a signed no-loss letter ASAP, gDefendantl would still be able to bind the coverage with

an effective date of September 5, 2009.5'Am. Compl., ! 13; see also id. ! 33. Plaintiff alleges

that Defendant intended for Plaintiff to rely on the aforementioned statement which was material

and that Defendant lçknew or should have known that (Plaintiff sl transmittal of the signed no-

,, ykt.oj 8 yurtjwrloss letters would not be suftkient for (Defendant) to bind coverage. J
./=. !! . ,

Plaintiff states that it tjustifiably relied on (Defendant'sl misrepresentation'' which caused it

damages. Id. !! 36-37.

9negligent m isrepresentation
.

Additionally, this Court concludes that Plaintiff has adequately pled its negligent

misrepresentation claim to meet the requirements under Federal Rule of Civil Procedlzre 9(b).

Thus, Plaintiff has pled all of the required elements for a claim of

çThe purpose of Rule 9(b)'s particularity requirement is to lçalertl j defendants to the precise

8 D fendant's contention that Plaintiff has failed to allege ûçwhether Defendant had knowledgee

regarding the falsity of the alleged misrepresentation'' is also erroneous. Def. Reply, at 8.

Defendant's argument blurs the difference between fraudulent and negligent misrepresentations.

See Bailev v. Janssen Pharmaceutica. Inc., No. 06-CV-80702, 2006 W L 3665417, at *7 (S.D.
Fla. Nov. 14, 2006) (tt-f'he elements of negligent misrepresentation action are identical to those
for common 1aw fraud, except that in the former, actual knowledge is not required in order to

establish scienter.').
9 I its M otion

, Defendant also argues that Plaintiff as a sophisticated instlrance professional,n y
failed to plead that it investigated Defendant's statements. Def. M ot. to Dismiss, at 12-13.

However, this is not a requirement to state a claim for a negligent misrepresentation and the case

relied upon by Defendant discussed this requirement within the context of comparative

negligence. See Gilchrist Timber Co. v. 1TT Ravonier. lnc., 696 So. 2d 334, 339 (Fla. 1997).
Defendant rightfully abandoned this argum ent in its Reply.
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misconduct with which they are charged.'' Hosler v. Alcon Labs., No. 12-CV-60025, 2012 W L

4792983, at * 1 1 (S.D. Fla. Oct. 9, 2012) (quoting Ziemba v. Cascade Int'l. lnc., 256 F.3d 1194,

1202 (1 1th Cir. 2001)). Here, Plaintiff has sufficiently met the pleading requirements tmder Rule

9(b). Not only does Plaintiff adequately describe the alleged negligent misrepresentation, see

Am. Compl., !! 13, Plaintiff also attaches a copy of the alleged negligent

misrepresentation- which was communicated by e-mail- to its Amended Complaint. See Am.

Complaint, Ex. 3 (ECF No. 28-4). This is clearly sufficient to meet the pleading requirement of

Rule 9(b) because it adequately puts Defendant on notice of the conduct in which it is charged.

Therefore, Plaintiff has adequately pled a claim for negligent misrepresentation.

IV. CONCLUSION

For the foregoing reasons, it is

ORDERED AND ADJUDGED that Defendant's Motion to Dismiss (ECF No. 30) is

DENIED.

/YX1ay of xovember,DONE AND ORDERED in chambers at Miami, Florida, this

2012.

K. ICHAEL M OORE

UNITED STATES DISTRICT JUDGE

cc: All counsel of record
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