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CONSOL IDATED OPINION AND ORDER

This Consolidated Opinion and Ordeddresses three bankruptcy appeals filed by

Appellants, Richard J. Sabella and Allerand 675 Compan®, L Through these appeals, Appellants

challenge the bankruptcy court’s orders (1) dismissing the underliiat€® 7 bankruptcy case and

denying a mootamotion to approve the settlement of a related adversary procéé@jndenying a

! Neither GCC Realty Company, LLC, the Debtor in the underlying bankrupse nor Margaret Smith, the

Trustee, has joined in these appeals.
% Case no. 9:16v-81278RLR.



motion to approve the sale by auction of the adversary procebatinif3) dismissing the adversary
proceedind. The Courthas carefully considered the briefs of the parties and the ertinel ren
appeal. In addition, the Court heard oral argument on March 3, 2017, and is otherywisdvis#d
in the premises. For the reasons set foelow, the bankruptcy court’s ordease AFFIRMED and
Appellants’ appeals are DENIED.

l. BACKGROUND

Appellee Philip Kassover and his family owned The Garden City Compan until 2002,
when Appellant Richard Sabelkcquired the company througherger following a bankruptcy
auction The Garden City Company, Insubsequentlynerged into what is now GCC Realty
Company, LLC’ Several years after Sabella acquired GE&ssoveobtained a judgmerin New
York state courtagainst GCC and Peytd@ibson, the shareholder trustee of the GCQCgere
proceedsfor amounts owed in connection wilabella’s acquisition of GCC.

To date, Kassover has not collected on that judgment. Kassover asserts hhatldsen
unable to do so because Sablke#da manipulated GCC'’s assets to ensure that the company never has
cash on hand. For that reason, on August 14, 2008, Kagsitieéed a fraudulent conveyance action
in New York state court against GCC, Sabella, and obyefiing a summons with notice

One month lateipn September 15, 2008, GCC filed a voluntary Chapter 11 bankruptcy case
in the Southern District of FlorigdastayingKassover'sfraudulent conveyance actioAfter three
years on September 22, 2011, the Chapter 11 bankruptcy case was dismissed on GC@8awn m

as a tweparty dispute between Sabella and Kassover.

% Case no. 9:16v-81277RLR.

* Case no. 9:16v-81279RLR.

® Throughout the remainder of this Consolidated Opinion and Orde€ahe refers to The Garden City Company,
Inc. and its successan-interest, GCC Realty Company, Ll&3“GCC'.

® New York Rulesof Civil Procedure permit the commencement of an action by filing eithemansens and
complaint or a summons with noticBeeN.Y. C.P.L.R. 304a). In actions commenced by filing a summons with
notice, the time for service of a complaimtetermined pursuant Y. C.P.L.R. ®12(b).
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Very shortly thereafter, on October 4, 2011, petitioning creditor Waredand initiated an
involuntary Chapter 7 bankruptcy cagthe “Chapter 7 Case”) against G@Cthe Southern District
of Florida which again stayed Kassover's fraudulent conveyance aétassover, Sabella, and
Allerand 675 Company, LLC (“Allerand”), a company owned and coettobly Sabella, were
among thecreditos in the Chapter 7 Cas®n November 10, 2011, Michael Bakst was appointed
and immediately resigned as trustee in the Chapter 7 IGdsethat same dafiRobert Furr replaced
Bakst astrustee. After a couple of yeaiSabella and Alleranfiled a motion & remove Furr as
trustee, asserting that he had failed to properly administer theuptoykestate. Before that motion
was heard, on January 17, 2014, Furr resigned as trustee and was replaceghbst Banith (the
“Trustee”).

On March 5, 2015Kassover'draudulent conveyance action was remofrech New York
state courtand transferred to bankruptcy court in the Southern District of Florida. Tilstee
identified ths action (tfe “Adversary Proceeditiff as an asset of the bankruptcy estatesanght
to substitute herself as plaintiff. On December 1, 2015, the bankraptet entered an order
approving the substitution of the Trustee as plaintiff in the AdueR@ceeding.

On December 8, 2015, the Trustee filed a Motion to Approve SettleAgreement
Between (I) Margaret Smith, Trustee; and (Il) Richard J. Salzeith for Entry of Bar Order (the
“Second Settlement Motioh® Pursuant to thearties’ settlement agreemetthe Trustee would
voluntarily dismiss the Adversary Proceeding in exajefor a $200,000payment from Sabella and
the waiver, subordination, and release of certain clayrSabella and Allerandassover objected

to the Second Settlement Motion and sought dismissal of the Chaptes.7 Cas

" Case no. 1:-B7985PGH.
® Case no. 191134PGH.
° The bankruptcy coutiadpreviously denied the parties’ first settlement motion.
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On December 10, 2015, Kassofitad his Third Renewed Motion to Dismiss the Chapter 7
Case. In that Motion, Kassover argued that the Chapter 7 Case had becooqeadytwlispute
between Sabella and Kassover since Allerand had acguirether creditors’ claimsn November
24, 2015 Kassover also argued thdismissal was appropriate because there was nothing left to
administer—the Adversary Proceeding was the bankruptcy estate’s only asseearalue of tht
asset was insufficient to allow a meaningful distributioG@C’s crediors.

On January 13, 2016, the bankruptcy court held a hearing on the Trustee’s Sxtibeme S
Motion and Kassover's Third Renewed Motion to Dismi3gring that hearing, the court explained
that it would either approve the settlement of the Adverseogeeding or dismiss the Chapter 7
Case:

| think it boils down to whether your proposed settlement is reasonalbéenseit

That's what | really think it boils down to. Because if it is a reasonalilersent, the

case shouldn’'t be dismissed. If it istr@oreasonable settlement, the case should be
dismissed. | really think that's what it boils down to.

Mr. Mrachek’s client [Kassover] thinks it's worth a lot of moneyeTtrustee’s

proposed settlement, | think says it's not with a lot of money, it's wortbuple

hundred grand. | think | have to hear testimony on that issue, and eitheveappr

not approve the settlement. And if | approve it, I'm not going to disiméssdse. If |

don't approve it, I'll dismiss the case.
SeeHrg. Tr. 16:1917:8. The ourt later reiterated: “And I've told you all what's going to hapgé
| approve the compromise, the case is not going to get dismissed. Ift| ilenjoing to get
dismissed.”SeeHrg. Tr. 20:2321:1. Following this hearing, it became clear tipatrsuing the
Second Settlement Motion would require extensive discovery and adbigen

In recognition of that fact, on April 11, 2016, the Trustee filed a Motion for Exft@rder
Approving Sale by Auction of Cause of Action, Free and Clear oisL.&aims and Encumbrances

(the “Auction Motion”), seekingo sell the Adversary Proceediag auctionas an alternative to

settlement. The Second Settlement Motion was not, however, withdraemained pending as a



backup in the event the bankruptcy court denied the Auction Motion. The & distdosed in the
Auction Motion that Sabella had made an initial bid of $25,000 for the AdyePsaceeding.
Kassover objected to the Auction Motion and, on April 14, 2016, filed an Amended Thiesv&d
Motion to Dismiss the Chapter 7 Case.

On May 3, 2016, the bankruptcy court held a hearing on the Trustee’s Auction Motion.
During that hearing, counsel for the Trustee represented that Sah2H400 bid was intended only
as a starting point and that she expected there to be “vigorousgiidtithe auction. For example,
counsel for the Trustee stated: “We had hoped for a higher offer to staitiding. And this is just a
starting offer of $25,000.8eeHrg. Tr. 5:2224. Counsel for the Trustee also said: “So far we have
gotten four serious inquiries. We've sent out a bunch of documents, and hopefalip wet some
more interest. Mr. Kassover has indicated he is going to bid at theralte expect there to be
vigorous bidding at the auctiorSeeHrg. Tr. 6:14-19. Finally, counsel fothe Trustee stated: “[W]e
think that this will be a good way to determine what the partiek thia cause of action is worth,
and have Your Honor decide if it's a fair price. If not we can alwaylsagk to the settlemenSee
Hrg. Tr. 9:1822. Also during that hearing, the bankruptcy court noted that it waseddb dismiss
the Chapter 7 Case as a #party dispute rather than approve the Auction Motion:

I'm going to continue this until next week and just see what | do on the motion to

dismiss. | wll tell you, I'm inclined to dismiss the case, because it really is a two

party dispute now. That's my inclination. . . . | frankly, don’t see tmefiteto the

estate any longer.”

SeeHrg. Tr. 19:1424.

On May 10, 2016, the bankruptcy court held a hearing on Kassover's Amended Third

Renewed Motion to Dismiss and the Trustee’s Auction Motion. During #aairly, the bankruptcy

courtnoted that the Chapter 7 Case had essentially becomepatiyalispute, but explained that it

may not technically be one in light of the fact that, in addition to the claims ell&akllerand, and



Kassover, there remained a relatively small claimheylRS and the Trustee’s administrative fees
and expense&eeHrg. Tr. 4:5-16. The court also ned Kassover’'s concerns about the auetion
which Sabella (a creditor holding the majority of claims) had dlaceinitial bid of $25,000 for the
Adversary Poceedinghathad begun as a fraudulent conveyance action brought by Kassaust aga
Sabella and othersand about whether there would ever be enough ibahkruptcyestate to allow

a meaningful distribution to GCC'’s credit@fter payment of administtive expenses

I'll make the other observations concerning the motion to sell. And Mr. Mrachek
[counsel for Kassover] has raised a couple of issues.-Mbsttwo large issues

is, number one, there’s no benefit to the estate, because there will never be
erough money from the sale, in his opinion, and his client’s opinion, to pay off
the administrative expenses. And if even if there were, one of the potential
purchasers of the cause of action would potentially receive 90 percent of the
proceeds. And that’s a valid concern.

The other is, if one of the potential purchasers is the prevailing purchaseis the
an issue concerning good faith, or lack thereof, in making-thebeing the
successful bidder. I'm not sure | agree with that position, but is it aca@icern.

Ms. Cloyd [counsel for the Trustee] has also indicated that she, her firffirnmer

is owed in excess of $200,000, but that she recognizes that, or concedes that her
firm may not get paid in full, and has not made any concrete offers, thisas not
offer, but in essence saying, her firm may have to cut some of their fees.

SeeHrg. Tr. 4:175:13.Next, the courexplained that it would allow the auction to proceed but
would wait until it had additional information befdieal approval of thesale:

So this is what I'm going to do. I'm going to authorize the sale to go fdrviart
not approve the results of the sale. | am going to wait to see who the successful
bidder is, the amount of the bid.

And in deciding whether to accept the bid or at, going to consider a number

of criterions, including the amount of the successful bidder, that the successful
bidder bid, who the successful bidder is, whether Ms. Cloyd’s firm has finalized
an agreement to reduce their fees. And | am in no way regte Cloyd’s firm

to do so, but | think it's important for the trustee to make a guesstimate after th
sale as far as what distributions there will be to the various creditors, whethe
there will be money payable to the various creditors above the atatine
expenses, and the IRS, including the proceeds of any potential settlerttent wi
Mr. Furr.

At that point | think 1 can make an educated decision as to whether | should
approve the sale, and/or dismiss the case. Without that information | raally c
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make an educated decision, an informed decision. Everything else untikthen i
hypothesis theories. | don’t know what the answer is. Okay.

SeeHrg. Tr. 5:266:17. The courntiltimately decided

“[T]his is my inclination, unless someone has got a stfeeting otherwise. Set

the sale for the 14th, and set the motion to dismiss and the approval of the sale for
the 21st. And the reason | say that is, have the bid, everyone understands who the
ultimate high bidder is. That gives Ms. Smith time to, in esseocomply with

what I've just said, that is, give me a guesstimate of what the distributeifigrar

the creditors.”

SeeHrg. Tr. 8:1725. Also during that hearing, the bankruptcy court granted the Trustee’s
motion for extension of time to file a complain the Adversary Proceeding through July 11,
2016.SeeHrg. Tr. 13:13-14° Finally, the court noted that it would either approve the auction
or dismiss the Chapter 7 Case:
If the sale price is low, and is not even enough to pay a portion of the
administative expenses, that is a double edged sword. The double edged sword in

that means that the cause of action isn’t worth very much, and therefore, | should
probably approve the sale.

At the same time, it accents, or emphasizes, that there is really nbérmdor

the Court to do, and the case maybe should be dismissed. It's a double edged
sword. Just so both sides know. I'm not sure how | will come out on that sword,
one way or the other.

SeeHrg. Tr. 14:8-19.

Consistent with what it stated on the record during the that hearing, on May 16, 2016, the
bankruptcy court entered a written order setting the auction of the Advénsareeding for June
14, 2016, and setting a hearing for final approval of the sale for June 21, 2016. The minimum
opening bid (made by Sabella) was set at $25,000, with competing bids to be in $10,000

increments.

19 As noted abovehe Adversary Proceeding began as a fraudulent conveyance action in Nestatercourt. New
York law permits a plaintiff to initiate a case by filinggsammons withnotice, with the complaint to be filed after
the defendant has appeared. After the fraudulent conveyance action wasddm bankruptcy court and became
the Adversary Proceeding, the bankruptcy court granted multiple extergdi time to file a complaint. This was the
last extension of time granted.



On June 14, 2016, the auction of the Adversary Proceeding was logddnrbankruptcy
court. At the outset counsel for the Trustee stated: “[W]e’re not going to have mudcinof
auction because, besides the initial offer of Richard Sabella, no other parties haitgedidbm
bid.” SeeHrg. Tr. 4:13-16. After asking whether there were any objections not alreasyood,
the bankruptcy court said he would approve the sale: SAayhave any objection to the sale that
has not already raised the objection, and that objection having been resolved@gMihni
Mrachek’s client [Appellee] objected at the first hearing, and I've overruleck sof those
objections. So hearing none, thiewill approve the sale 3eeHrg. Tr. 5:3-9.

On June 17, 2016, Sabella submitted a Memorandum in Support of Final Approval of
Auction. In that Memorandum, Sabella acknowledged tlgjursuantto the Approval Order, a
hearing to consider ‘final approval’ of the sale is to be conducted on June 21, 2016 at 1:00 p.m.”
Sabella argued that the auction should be finally approved because the aeceptaabella’s
bid was in the sound business judgment of the Trustee, the price was not grosslyaiteadequ
there was not fraud or collusion, and the factors set forh i@ Justice Oaks I, Ltd898 F.2d
1544 (11th Cir. 1990)eresatisfied

On June 21, 2016, the bankruptcy court held a hearing on Kassover's Amended Third
Renewed Motion to Dismiss the Chapter 7 Case and the final approval hearing fastittve af
the Adversary Proceeding. During that hearcwynsel for Kassover explained—and counsel for
Allerand and Sabella did not dispat¢hat the IRS had a claim of about $20,000, the Sabella
entities had claims of about $19 million, and the Kassover entities had claims of about $7.8
million. As a percentage, Sabella had 70% of the claims (91% if claims to wi&chrustee
objected were excludednd Kassover had about 30% of claims (8% if claims to wtheh

Trustee objected were excluded). The only asset the bankruptcy estate hheé idsersary



Proceeding. The Trustee’'s fees and costs were approximately $246,000. akejestwover
$62,000 in the bankruptcy estate, not counting Sabella’s winning $25,000 bid (or the alternative
proposed $200,000 settlement) for the Adversary Proceesimbirg. Tr. 5:13—-6:21.

The bankruptcy court noted that even with the $25,000 from the auction of thes&gver
Proceeding, and a potential $20,000 from Furr (the former trustee against whioamkheptcy
estate may have had a claim for inadequate administration), there wdube stdthing in the
bankruptcy estate for unsecured creditors after the Trusesssand the IRS’s claim were paid.
SeeHrg. Tr. 21:1721. The Trustee’s counsel said her firm would reduce their fees in order to
resolve the Chapter 7 Case, but the bankruptcy court said it would not expect hestehaép
enormous cutSeeHrg. Tr.21:22-22:8.

Counsel for Sabella and Allerand stated that, after the bankruptcy cotet dee first
motion to approve settlement of the Adversary Proceeding, Allerand had acquired a atimber
other creditors’ claims in order to facilitate another eptént. In other words, if the case were
essentially a twqparty dispute at that point, it was only because Allerand had acquired other
creditors’ claims to facilitate settlemer@eeHrg. Tr. 27:223. But the bankruptcy court noted
that there may have beanmoral obligation to get one of those creditors paid, and also that a
number of theothercreditors were related to or controlled by Sabella and/or Allerand. Counsel
for Sabella and Allerand acknowledged that this was 8aeHrg. Tr. 27:24-28:23.

Ultimately, tre bankruptcy ruled as follows:

I’'m going to grant the motion to dismiss. There is nothing here for the general

unsecured creditors. | am going to retain jurisdiction to rule on Ms. Cloyd and

Ms. Smith’s fee applications. | am ordering that the trustee not distributenor tur

over the funds in the estate until | make such a determination. . . . | also retain

jurisdiction over any claims of any professional involved in this case for dny ac
that gave rise to the claim that occurred during this case.

The reason I'm dismissing the case is, there’s really no assets to aemotiser
than the cause of action against Mr. Sabella. And frankly, #satathat point it's
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a two party dispute between Mr. Kassover and Mr. Sabella. And there is nothing —
no upside to the estate.

| accept Ms. Cloyd’s representation that the trustee and she have thoroughly
investigated the potential cause of action against Mr. Sabella, and tleaisthet
any value to the estate in pursuing that cause of action.

| also find evidence in that Mr. Sabella’s offered $25,000 for that cause of action.
That shows that the claim is basically for nuisance value.

I’'m not going to approve that sale, because | find it inequitable to allow Mr.
Sabella to pay a nominal amount for a clamatt once | dismiss the case, is really

a case between Mr. Kassover and Mr. Sabella, Mr. Sabella and Mr. Kassover,
resolve the matter, ignore the matter, do whatever they’re going to do.

SeeHrg. Tr. 32:14-33:24.When asked whether the bankruptcy court Maetain jurisdiction
over the Adversary Proceeding, the court said: “I am not. I'm dismissing the agvesdsen |
dismiss the [Chapter 7] cas&éeHrg. Tr. 35:3-6.

On June 23, 2016, the Trustee’s counsel filed a final fee application requestirfigdsgal
in the amount of $240,393.00 and expenses in the amount of $6,088.64ily 14, 2016, the
bankruptcy court entered written orders granting the Amended Third RenewednMoti
Dismiss (in which all pending motions, including the Second SettlemetibMavere denied as
moot), denying the Auction Motionand dismissing the Adversary Proceeding for the reasons
stated on the record during the hearing held June 21, ZiAwugust 15, 2016,he bankruptcy
court awarded the Trustee’s counsel $96,816.50 in fees and $6,089.64 in expenses.

On September 6, 2016, the Trustee filed a Motion to Approve Agreement Between the
Trustee, Former Trustee, Robert C. Furr, and Furr and Cohen, P.A., with Respect to Tafrnover
Interim Fee Award Paid to Furr and Cohen, PA, in Exchange for Release from Baykruptc
Estate. On September 26, 2016, the bankruptcy court grarded/ittion. Pursuant to the
settlement reacheduf paid $20,000, all of which went towarcetiirustee’s dministrative fees

and expenses
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On July 15, 2016, Sabella and Allerand filed Notices of Appeal as to the bankruptcy
court’s ordersdismissingthe Chapter 7 Case and denyiag mootthe Second Settlement
Motion, denying the Auction Motion, and dismissing the Adversary Proceeding.

. JURISDICTION

This Court has jurisdiction over each of the bankruptcy court’s orders on ggpsaant
to 28 U.S.C. § 158(a)(1).

[11.  STANDARD OF REVIEW

The bankruptcy court’s orders may not be disturbed on appeal absent an abuse of that
court’s discretionSee In re Pegasus Wireless CoR91 F. App’'x 802, 803 (11th Cir. 2010
re Air Safety Int'l, L.C.336 B.R. 843, 852 (S.D. Fla. 200%);re StateStreet Houses, Inc305
B.R. 738, 741 (S.D. Fla. 2003). An abuse of discretion occurs if the bankruptcy judge fails to
apply the proper legal standard, or to follow proper procedures in making its ahetiomi or
bases its award upon findings of fabat are clearly erroneouth re Red Carpet Corp. of
Panama City Beach902 F. 2d 883, 890 (11th Cir. 1990). To the extent Appellants preserved
their claim that they were denied due process by the bankruptcy coutti® fal review the
merits of theSecad Settlement Motion, that issue is a question oftleatthis Court reviewsle
nova In re Seare515 B.R. 599, 615 (B.A.P. 9th Cir. 2014).

V. DISCUSSI ON

The Court addresses thppealdefore it in the following order: (1) the bankruptcy court’s
order dismissing the Chapter 7 Case and denying as moot the Secardesetiiotion (case no.
9:16cv-81278RLR); (2) the bankruptcy court’s order denying the Auction Motione(ceas 9:16
cv-81277RLR); and (3) the bankruptcy court’s order dismissing the AdveRageeding (case no.

9:16cv-81279RLR).
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A. Order Dismissing Chapter 7 Case and Denying as Moot Second Settlement Motion

In their briefs and at oral argument, Appellants corgdritiat he bankruptcy court
abused its discretion dismissing the Chapter 7 Case as apady dispute when (1) there were
additional creditors other than Allerand and Kassover and (2) a large numbeditdrst claims
were extinguished by Allerand’s purchas®d consolidation of those clainppellants further
contended that the bankruptcy court abused its discretion in dismissing the Chapterf@rCas
there being nothing left to administer when (1) there was a pending settleatecduld have
brought $20,000 into the estate, (2) there was an ability to sue or enter into a setthdthehe
former trustee, Robert Furr, for inadequate administration, and (3) tlesremwability to sue
Peyton Gibson for contribution on any funds the estate disbursedasso¥er.Finally,
Appellants contended that the bankruptcy court abused its discretion and violatedutheir
process rights in denying as moot the Second Settlement Motion without holding an axdenti
hearing or otherwise evaluating the merits.

However, in their proposed Memorandum Order submitted following oral argument,
Appellants appear to have abandoned many of these arguiBeaGase No. 9:18v-81277-
RLR, DE 31-1at9-10.Appellants’ proposed Memorandum Order would reverse the bankruptcy
court’s order denying the Auction Motion, rendering moot their appeal dfathkeruptcycourt’s
order denying the Second Settlement Moti@ee id. at 7-10. Although the proposed
Memorandum Ordesuggests that dismissal of the Chapter 7 Case as-pamyodispute was
inappropriate, it concludes that dismissal for there being nothing left to admimater
appropriate because (1) the appeal of the order denying the Second Settlene@mhitbbeen
rendered moot, (2) the Trustee had entered into a settlement with Robert Furr, whideha

approved by the bankruptcy court, and (3) “there is no current ability to sue Peyton Gibson for
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contribution where there has been no distribution made to Appé€dsesover and therefore such
alleged asset is not yet ripe, is contingent, and is highly speculé®eed. at 9—1Q Ultimately,
Appellants’ proposed Memorandum Order would affirm the bankruptcy court’s dismigba of
Chapter 7 Casand denial of th&econd Settlement MotioBeeid. at 10.

Despite Appellants’ apparent abandonment, the Court addresses each of mgipella
challenges tahe bankruptcy court’s order dismissing the Chapter 7 Case and glasymoot the
Second Settlement Motion.

1. Dismissal of Chapter 7 Case as Two-Party Dispute

The bankruptcy court may dismiss a case when that court isagsad alternative to
proceeding with pending State Court litigation to resolve what is essentialby@atty dispute.”

In re Kass 114 B.R. 308, 309 (Bankr. S.D. Fla. 1990). Appellants have never argued otherwise
before this Court.

Rather, Appellantsirst arguethat virtually all bankruptcycases dismissed as tyarty
disputes were dismissed relatively quickly, withmonths after they werded. According to
Appellants, this means that the bankruptcy court’s dismissal of the Chaptee hé&zaly five
years after it was filed was untimely and therefore improper. Howéympellants cite no
statute, case law, or other authority suggestiagitbankruptcy court cannot dismiss a case as a
two-party disputeafter a certain amount of tim&o the contrary, Appellantacknowledgd at
oral argumenthat the bankruptcy court has fairly broad discretion under 11 U.S707@&]}*

and 11 U.S.C. § &ja)'*—the statutes pursuant to which Kassover sought and the bankruptcy

11 U.S.C. § 707(a) permits the court to “dismiss a case under this chagtaftenhotice and a hearing and only
for cause . . .” “With only minor exception, the power of bankruptcytsaunder § 707 to dismiss ‘for cause’ has,
since its enactment, e understood by courts as the power to prevent ‘manifestly inequitablgsies In re
Piazza 719 F.3d 1253, 1264 (11th Cir. 2013).

1211 U.S.C. § 305(a) provides that: “The court, after notice and a hearmgdismiss a case under this title, or
may suspend all proceedings in a case under this title, at any time if . . . the sntdrestditors and the debtor
would be better served by such dismissal or suspension.”
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court grantedlismissalof the Chapter 7 Caseand that neither sets any time limit on dismissal.
Indeed, 11 U.S.C. § 305(axplicitly permits dismissal “at any timeNMoreover, asAppellee
notes there aran fact a number of casedemonstratinghat dismissahs a tweparty dispute
during thelater stage®f a bankruptcy case is not unusiuséte, e.g.In re Adell 332 B.R. 844,
849 (Bankr. M.D. Fla. 2005) (dismissing a case thas wommenced as a Chapter 11 and
converted to a Chapter 7 nearly two years after the commencement of theG€Ses).own
prior Chapter 11 bankruptcy case serves as an example: In September @&QGXtontrolled

at the time by Sabellajought and was gnted dismissal of its Chapter 11 bankruptageas a
two-party disputebetween Sabella and Kassavarore than three years into that proceeding.
During oral argument, Appellantsere unable to explain why the timing of the dismissal of the
Chapter 7 Caswas problematic while the timing of the dismissal of the Chapter 11 case was
not. For all of these reasons, the Court cannot conclude that disafifsalChapter 7 Case as a
two-party dispute was untimely.

Appellants next argue that the Chapter 7 Caae mot a tweparty dispute at the time of
dismissalbecause, in addition to Allerand’s and Kassover's claims, there remainé@Sise
claim and the Trustee’s administrative clairiighile there were a number of creditors at the
beginning of the Chapter 7 Case, Allerand acquired six creditors’ claims omiNer24, 2015.
Even after Allerand acquirdtheseclaims, there remained the claims of Allerand (controlled by
Sabella), Kassoveand the IRS, as well dse administrative claims of the Trustee. However, as
Appellee points out, the IRS claim amoedhtto a fraction of 1%of the total claims, and
administrative claims are not to be considered in this anayses.In re Steffert26 B.R. 907
(Bankr. M.D. Fla. 2010)in re Adell 332 B.R. 844 (B.R. M.D. Fla. 2005l re Energy

Partners, Ltd. 409 B.R. 211, 216 (Bankr. S.D. Tex. 2009) (the purpose of the bankruptcy estate
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“is not principally to serve as fund for payment of professidaes”). Accordingly, the Court
cannot conclude that the bankruptcy court abused its discretion in determining tbhagher 7
Case had become a tyarty dispute at the time of dismissal.

Finally, Appellants argue thatif the Chapter 7 Case was a tyarty dispute at the time
of dismissakit had only become one due to Allerand’s acquisition of other claims in an effort to
facilitate settlementDismissal of the Chapter 7 Case as a-pady dispute therefore runs
contrary to public policy in favor adettlementWhile Appellants cite authority for the general
policy in favor of settlementheycite no statutecase law or other authoritysuggesting that a
case may not be dismissed as a-paoty dispute after claims have been consolidated through
acquisition by asingle creditor, even where the purpose of consolidat®nto facilitate
settlementFurthermore as Appellants acknowledge, Allerandsquisition of other claims was
not purely to facilitate settlement. During a hearing held on June 21, 2016, the bankrugtcy cour
noted that Allerand and Sabella controlled or were connected to at least some oflitbescre
whose claims Allerand acquirednd that there may have been a moral obligation to see that
those creditors were paid. Coungml Allerand and Sabellacknowledged as much duringat
hearing, stating: “That is correct. | mean, there was some relation betwelea piirties."See
Hrg. Tr. 27:24-28:23. Appellants again conceded this fact at oral argument before this Court.
Appellants stress, and the Court acknowledges, that these related crenfiterdalbnot meet the
definition of “insider” claimsset forthin the Bankruptcy CodeSee 11 U.S.C. § 101(31).
Nevertheless, it is clear thatlerand wasmotivated, at least in part, by considerations other than
settlement.Accordingly, the Court cannot conclude that the bankruptcy court abused its
discretion indismissingthe Chapter 7 Casasa two-party disputeafter Allerand purchased and

consolidated a number of creditors’ claims.
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2. Dismissal of Chapter 7 Casefor There Being Nothing L eft to Administer

A bankruptcy court may dismiss a case when contimakdinistration will not promote
the fundamental purposes of Chapter 7, one of which is to liquidate the debtoexempt
assets for the benefit of the debtor's unsecured cred8eses.In re Steffed26 B.R. 907, 915
(Bankr. M.D. Fla. 2010)In other words, as Appellants acknowledgdyamkruptcy court may
dismiss a case when there is nothing left to administer.

Appellants argue that, at the time of dismissal, there were sufficient assets in th
bankruptcy estate to allow a meaningful distribution to GCC’s creditors, inclu¢ingthe
Adversary Proceeding; (2) a potential claim against the former trustdertRFurr, for his
failure to adequately administer the estate; and (3) to the extent any distrivasomade to
Kassover, a potential claim for contribution against Peyton Gilsorcoobligor under
Kassover’s judgment against GCC) worth 50% of the amount of any distribution twvKass

With respect to the Adversary Proceeding, Appellants argue that the Sectheche&dt
Motion remained pending at the time of dismissal and, if granted, would have brought $200,000
into the bankruptcy estate. However, after filing the Second Settlement Motiorrusieerfiled
the Auction Motion and an auction was held, at which Sabella placed the highest bid of
$25,000" The Court notes that the Second Settlement Motion was never withdrawn and
remained pending as a backup in the event that the Auction Motion was denied. However, the
Court declines to assume that the bankruptcy court would ultimately havedythet Second
Settlement Motion rathethan approve the sale of the Adversary Proceeding to Sabella for

$25,000. To do so would require this Court to engage in speculation.

13 Appellants conceded at oral argument that, had the bankruptcy coudvegpthesale of the Adversary
Proceeding to Sabella for $25,000, there could not have been a meaningfulttsttiy GCC'’s creditors.
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Evenassuming the bankruptcy court denied the Auction Motion, the parties would have
had to conduct additional discoverand incur additional feesin order to proceed on the
Second Settlement Motion. This was the very reason the Trustee sought to sel/é¢ngary
Proceeding by auction instead. At least some of the $200,000 received by the banktafgcy es
pursuant to the settlement would have been consumed by these additional fees.

Setting these additional fees aside, it is unlikely that the Trustee’s adminestieds
would have been reduced to the extent they were had the Second Settlement Motion been
granted. Followng dismissal of the Chapter 7 Casgee Trusteesought legal fees in the amount
of $240,393.00 and expenses in the amount of $6,088t&4 Trusteevas ultimately awarded
$96,816.50 in fees and $6,089.64 in expenses. The Court declines tes ueduted fee award
to calculate the potential distribution to creditors if either the Second SettlementnMotio
Auction Motion had been approved, when that amount was a substantial reduction from the
actual fees incurred as of the time of dismishkals far more likely that, had the bankruptcy
estate received money from the settlement or auction of the Adversary Prgcélegirustee
would have been awarded more for her fees and expenses. The total amount of fees and expenses
sought by the Trustee fagxceededand could easily have consumeden the $200,000
settlement amountn which case there still would not have been a meaningful distribution to
GCC'’s creditors?

With respect to Robert Furr, the former bankruptcy trustee, thegpestched a tkement
following dismissal of the Chapter 7 Case pursuant to which the bankrutteyreseived $20,000.

That entireamount went toward the Trustee’'s fees and expenses rather than beibgtetisto

GCC'’s creditors. Appellants argue that the bankgupstate could have received more if the case

1 Trustee’s counsel represented to the bankruptcy court that she wiag willreduce her fees to allow for a
distribution to Kassover. However, th€ourt notes that the bankruptcy court indicated this would require a
substantial reduction beyond anything the bankruptcy court would expect
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had not been dismissed prior to settlem&nich an argument requires the Court to engage in
speculation, which it will not do. Moreover, Appellants conceded during oramarg that this
argument is now essgally moot.

Finally, Appellants argue that they could have sued Peyton Gibsoarfimibation for any
funds the bankruptcy estate disbursed to Kassover, who held a judgmesit @§2C and Gibson,
jointly and severally. The Court notes, however, that this claim forilcotidn would only ripen
after the bankruptcy estate made a distribution to Kassover. GCCr elgainst Gibson never
matured and could not have done so unless and until a distribution was masieoteKa

For all of the reasons, tli&urt cannot conclude that the bankruptcy court’s dismissal of the
Chapter 7 Case for there being nothing left to administer wdsuae af that court’s discretion.

3. Denial of Second Settlement Motion as M oot

The bankruptcy court denied all pendmgtions, including the Second Settlement Motion,
as moot when it dismissed the Chapter 7 Case. The bankruptcy court did nothiealdng or
otherwise evaluate the merits of the Second Settlement Motion prideniing it as moct
Appellants argue thdhis was an abuse of discretion and violated their due process rightsebecau
they were deprived of a property interes.(their substantive rights or benefits under the settlement

agreenent) without due proces$

15 While they initially argued that it was error for the bankruptcy court nobtd anevidentiaryhearing on the
Second Settlement Motion, Appellants conceded at oral anguthat an evidentiary hearigas not required
Appellants then refined their position, arguing that it wasrenot to hold a “meaningful” hearing or otherwise
engagen a “meaningful” evaluation of the merits of the Second Settlement Motion

16 Appellants also argued that the settlement should have been approved litesmsstir and equitable, it was
above the lowest point in the range of reasonableness, aatisftesl theJustice Oakdactors.However, at oral
argument, Appellantindicatedthat it would be inappropriate for this Court to consider these matters vigen t
bankruptcy court did not. Appellants therefore suggesteg-hissuming the Court agrees that the bankruptcy court
should have evaluated theerits of the Second Settlement Motiethe appropriate course would foe this Court

to remand the case to the bankruptcy court to do so. Because the Court caheluttes bankruptcy court did not
err in derying the Second Settlement Motion as moot without evaluating thisspte Court does not reach these
issues.

19



As an initial matter, the Court natehat Appellants likely had no property interest in any
substantive rights or benefits under the settlement agreemeng asttlement agreement was
subject to court approval der Federal Rule oBankruptcyProceduré019(a) and under the terms
of the settlement agreement itsétiven if Appellants had some property interest, they waived
their due process argument by failing to raise it with the bankruptcy court.|l&mgetould have
done so in a written response to Kassover's Amended Third Renewed Motion to Dismigg, duri
the hearing held June 21, 2016, or in a motion for reconsideration after the Chapter 7 ase wa
dismissed. Finally, the Court notes that there is no requirement in any statatégwaor other
authority that a bankruptcy court hear argument on, evaluate the merits of, and résolve a
outstanding motions prior to dismissal. Having determined that dismissal of theeChapdase
was appropriate, the bankruptcy court properly denied the Second Settlement Matmot.as

B. Order Denying Auction Motion

Appellants argu¢hat the bankruptcy court abused its discretion in denying final apmova
the Auction Motion because the cogreated a reasonable expectation that it would be granted.
Specifically, Appellants assetthat the had areasonable expectation becauselekruptcy court
permitted the auction to go forward knowing that the initiaHaxhich might ultimately be the final
bid—was Sabella’s bid of $25,000 armkcause the bankruptcy couwstated on the record
immediately folbwing the auction on June 14, 2016, “I will approve the sale.”

The Court rejectd\ppellants’ argument that, by permitting the auction to go forward, the
bankruptcy courimplicitly accepted that Sabella’s initial bid of $25,000 may ultimately be the
winning bid. While the bankruptcy court and the Trustee presumably knew gossiblethat there

would be no additional bids, the Trustee represented during the May 3, 2016 pesreuing the
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auctionthat Sabella’s$25,000 bidvas intended to be an initiaid only, not the final amount for the
sale, and that she expected there would be “vigorous bidding” at tit@auc

More importantly,the kankruptcy court was very clear that it was reservimgl approval
until a hearing was held on June 21, 2016, one week after the auctiory Derimearings held on
May 3, 2016 and May 10, 2016, and in its written order dated May 16, 2016, the bankruptcy co
was explicit that it was only approving the auction to go forveard that it would consider final
approval 6 the auction at a later date when it had more information, inclublegotal amount of
fees and expenses requested by the Trustee, the final amount biduatitime and who the winning
bidder was. The bankruptcy court also made it clear that it wethldr approve the auction or
dismiss the case. Contrary to Appellants’ argument, the bankruptayscsingle statement
immediately following the auction on June 14, 2816 will approve the sale-is not enough to
negate all other statements to the effect that final approval would lessefll separately after the
bankruptcy court had more information. The fact that Sabella submittésmorandum in Support
of Final Approval of Auction on June 17, 2016, suggests that Sabella understaathaglhpartes
were on notice of the procedure that the bankruptcy court intended to &okkhwtherefore, there was
no reasonable expectation that the auction would receive final approval

Finally, the Court notes thateven if the auction had received final apprevilis almost
certain that the additional $25,000 received by the bankruptce estald have gone toward the
Trustee’s fees and expenses. Rather than extinguish the Advemseegdig with no benefit to
GCC'’s unsecured creditors, the bankruptcy court dismissed thesadyv@roceeding, allowing it to
proceed between Sabella and Kassover in state court. As noted abowvs, rberequirement that

the bankruptcy court determitiee merits of every pending motion before dismissal.
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For all of these reasons, the Court's denial of the Auction Motion wagsam abuse of

discretion.
C. Order Dismissing Adversary Proceeding

In their written briefs and at oral argument, Appellants contetidgdhe bankruptcy court
abused its discretion when it dismissed the Adversary Proceedihg f@asons stated on the record
during the June 21, 2016 hearipgcausehe Adversary Proceeding should have been dismissed on
other grounds. Specifically, Aellants argued that the Adversary Proceeding was a “legal nullity”
because it had been improperly initiated and that the AdversaryeBimgeshould have been
dismissed for failure to timely file a complaint. Finally, Appellaatgued that dismissal ofie
Adversary Proceeding prior to a meaningful evaluation of the meriteeoSecond Settlement
Motion was an abuse of discretion and a violation of due prdtess.

However, in their proposed Memorandum Order submitted following oral argument,
Appellantsappear to have abandone@tbhargumens. SeeCase No. 9:1€v-81277RLR, DE
31-1 at 10. Instead, the proposed Memorandum Opinion would reverse the dismissal of the
Adversary Proceeding only to the extent necessary to effectuate the sale by afiche
Adversary Proceeding to Sabel&ee id Accordingly, Appellants suggest that “[tlhe Court need
not address the other issues presented in relation to the Adversary Segerd'Nevertheless,
the Court addresses the arguments previously raised by Appellants.

Appellants argue that the Adversary Proceeding was never foromatiynenced because
Kassover's summons with notice did not provide sufficient notice afidh@e of the action and no
complaint was ever filed. Appellants further argue that, if an actioomsnenced with a summons

with the notice, New York law requires that a complaint be filed within 20 dftsgs a defendant

Y The Court hasalreadyaddressed and rejected this argum&ete supraSection IV.A.3.The Court has also
determined that it was not error t@ry the Auction Motion.See supraSection IV.B. The dismissal of the
Adversary Proceeding therefore need not be reversed on that ground.
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serves a notice of appearance; this and other procedural requirenaemtdlew York law were not
satisfied Finally, Appellants argue that the bankruptcy court’s final extension of theirmealfile a
complaint in the Adversary Proceeding expired on July 11, 2016, and that casetwismissed

until July 14, 2016; thus, at the time of dismissal, the bankruptcyscdeddline to file a complaint

had passed. However, Appellants conceded at oral argument thankneptzy court indicated
during the hearing held on June 21, 2016, that it was dismissing the Ag\Rmseeeding. At that
time, the final extension of ¢hdeadline to file a complaint had not passed. Appellants’ argument on
this point is therefore unavailing.

More broadly, as Appellee notes, Appellants point to no statage, lawor other authority
requiring a bankruptcy court to rule on the merits of an adversary ghogeehen the main
bankruptcy case has been dismissed. The bankruptcy court was thesef@guired to reach these
issues before dismissing the Adversary Proceeding along withtdgater 7 Case. Declining to do so
was not an abuse of the bankruptcy court’s discretion. Appellants eaythrair arguments related
to the sufficiency of the summons with notice and the timing of filing a compiaime state court to
which that caseeturns.

V. CONCLUSION

For the reasons set forth above, the Coaoncludeghat the bankruptcy court’s orders on
appeal weraot an abuse of tit court’sdiscretionor otherwise reversible erroAccordingly, it
is herebyORDERED and ADJUDGED as follows:

1. The orders of the bankruptcy court (1) granting Kassover's Amended Third Renewed

Motion to Dismiss the Chapter 7 Case and denying as moot the Second Settlement
Motion, (2) denying the Auction Motion, and (3) dismissing the Adversary

Proceeding ar&AFFIRMED.

2. Appellants’ appealécase no. 9:16v-81277RLR, 9:16¢cv-81278RLR, and 9:16cv-
81279RLR) areDENIED.
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3. The Clerk of the Court is directed @ OSE THIS CASE (case no. 9:16v-81279-
RLR). All pending motions are denied as moot, all deadlines are terminated, and all
hearings are cancelled.

DONE and ORDERED in Chambers, West Palm Beach, Florida, th#h day of

March, 2017.

T A k%@f«m
Copies furnished to: ROBIN L. ROSENBERG
Counselof record UNITED STATES DISTRICT JU
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