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IN THEUNITED STATESDISTRICT COURT
FORTHE MIDDLE DISTRICT OF GEORGIA
ALBANY DIVISION
KATHLEEN STRANG,
Plaintiff,
V. : CASE NO.: 1:12CV-72 (WLS)
CITY OF ALBANY, GEORGIAet al, .

Defendants.

ORDER

Before the Court are Defendant Melanie Slanton’stibio to Dismiss (Doc. 37
and Defendantshe City of Albany, Willie Adams, Dorothy Hubbar@hristopher Pike
Roger Marietta, Bob Langstaff, Tommie Postell, AdrLott and C. Nathan Davis’ ®4
tion to Dismiss (Doc.39). For the reasons that follovglaton’s motion to dismiss is
GRANTED and the City Defendant®otion to Dismiss iISGRANTED in part and
DENIED in part.

l. Procedural Posture

This is a42 U.S.C. § 1983&ction against the City of Albany, Georgia, anid
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mayor, city commissionerssity attorney, anda private attorneyhired to handle th¢
plaintiff's termination Plaintiff Kathleen Strangaformer assistant city attorneglaims
Defendants retaliated againlser for exercising her First Amendment rights and-d
criminated against her on the basis of ra&trang filed a thirtyfive-page, 274
paragraph complaint containing these allegationsJune 15, 2012The Court ordereq
her to file a more definite statemten Strang’s more definite statement, a Secqgnd
Amended Complaintis now the object of two motions to dismiss forldae to statea

claim and qualified immunity.
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The amended complaint alleges the followikgom March 2006 to June 201D,
Strangworked in the City Attorney’s Office under Defenda@ity Attorney C. Nathar
Davis. Strang claims that, because ofpalicy of institutional discrimination in favor of
black employees,” Davis, a white man, treated Sgraa white woman, less favorabfy
than black employees. Davis allegedly also sought to deflect allegations of racigm
againsthimselfby painting Strang asacist against black employees

The complaint alleges thdbavis routinely treated [Strang] with disresp®and
“on one occasionbelittled her in front of other employeeBavis would also disrupg
Strang’s conversations by propping open doors awlbbwWing Strang into the break
room and sitting with her while she talfto friends.Unnamed defendants put Strapg
in a counseling pragm after one of theffice secretaries accused Strarfgeing racist.

In 2008, Jenise Smith, a black woman, began workihthe City Attorney’s ®
fice a few hoursdaily as an unlicensed intern. When Smith arrivadparalegal and
Strangtold each othebaviswould offer Smith a job because she was black.

Strang alleges Davis treated Smith with respect gane her training and prafe
sional opportunities he did not giveer. For example, Davis submitted a joint legal
opinion to the city with Smith describing her as an “assistant city attorneyhew she
was not licensed to practice law. Davis also alldvanith to give a presentation to the
City Commission and told Strang he would neverwlloer to do the sam&ven though
Davis told Strang he wdd not authorize any owudf-state training, hauthorized Smith
to travel to Washington, D.C., for training.

Meanwhile, Davis required Strang to do clerical idatwhen the office paraleggl
wason maternity leave, though the office had two staries. H told Strang, howevel,

not to criticize Smith for never answering the pleoAt the same time, Davis alleged]y




tried to undermine Strang’s work by denying heressto evidence, destroyingie
dence, and cutting heut of office communications.

In March 2010, Strandound a handgun inDavis’ office. Strang reporteder
finding to the City Equal Employment Opportunity (EEO) mgea“in confidence, b-
cause she was concerndtesvould be firedfor reporting it.“The EEO manager judge
Davis’ action to be an act of workplace violencagdawithout [Strang’s] knowledgem-
mediately reported this discovery to the assistatyt manager.”City manager Alfred
Lott and Mayor Willie Adams met with Davis to discuss thenldgun. Lott and Adam
thensuspeneéd Davis forthree days

Following his suspensionDavis allowed office staff to require Strang toeatt a
mandatory meeting that he did not attend. He adadlorized and/or condoned” offiq
staff to “belittle, berate, abuse, and attack” &gand “to repeatedlggemand that sh

apologize to them for having ‘embarrassed’ theceffby reporting” Davis. About on

week later, Davis demanded that Strang resign &ndp “too disruptive” to the office)

Strang refused

A few days later, Mayor Adams, Davis, aigity CommissionersdDorothy Hub-
bard, Christopher Pike, Bob Langstaff, Roger Madetand Tommie Postell met in
closed, executiveession to discuss Strang’s employment. Duringebkecutive session
the commission decided to fire Strang, even thoftighy hadno authority to do so” an

“no discretion to consider her employmenthe defendants then “instigated and/ oF {

couraged local media coverage” of the incident. o&al reporter told Strang that

“[e]veryone knows it’s about the gun.”
Adams, Marietta, Postell, Pike, Hubbard, and Laafjdteld a second executi\
session to hear evidence and argument regardiran§8 employmentln connection

with their review of Strang’s employment, some loétdefendants hired Melanie Slatg
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a private attorneyo handeé the termination. Slaton met with Strang, ostelydib dis-
cuss her grievance against Davis. During the meethowever, Slaton did not as
Strang questions about her grievance but informedrg that the defendants “wou
not tolerate” her continued employment with theyciDuring her representation
“Slaton acted as an interested party . . . becahgewanted to handle employmest
sues on a contract basis for the City, insteadsofdng] handling such matters.”

Because the city commissioners could not fire Sgrahey directectity manager
Lott to do so. Slaton, Lott, and Davis “accused btlegal negligence’ for failing to lo-
serve a deposition that [Strang] in good faith thlouhad been cancelled, in a c3
which [Strang] alone analyzed pregy and for which [she] secured summary judgm
for the city.” During the termination appeal, Slaton presentecialy inflammatory
testimony” by “falsely callingStrang]legally negligent and racist.”

Strang alleges that Lott called heacist and fabricated allegatiomgainst her

He allegedly told another person that ‘tthkought a black employee would have b

d

en

justified if she physically hit [Strang].” Slatonsa allegedly portrayed Strang as being

racist against black employees, by, for examgliciting testimonystrangcalled anol-

er employee a “black bitch.” Strang also allegeattbity commissioner Pike “called th

City EEO manager a fiar’ for disputingllegationsof racism’against [Strang], despit

the fact he did not know [Stranghbdid know that [Strang] had black friend&trang
claims defendants replaced her with a black attgpridter Strang’s termination, th
City, Slaton, and Davis appealed reavard of unemployment benefits.

Strang claims the City is liable for these actitresause the actors were its age
and “were completely under its control at all tinre¢evant to this action Additionally,
she asserts that the “City defendants allowed, oord, and ratified the abusiveostile

work Environment [sickreated ad fostered by defendant Davis.”
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Strang has sued all of the defendants, exceptit@i@icAlbany, in their individual
capacities.

Il.  Motion to Dismiss Standards

Federal Rule of Civil Procedure 12(b)(6) permitparty to assert by motion thje

defense of failure to state a claim upon whichefedan be granted. A Motion to Dismigs

a Plaintiffs complaint under Rule 12(b)(6) shoutdt be granted unless the Plaffit
fails to plead enough facts to state a claim teefeéhat is plausible, and not merely just
conceivable, on its faceBell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007). “Dissti
sal for failure to state a claim is proper if treztiual allegationsre not ‘enough to raisg
a right to relief above the speculative leveEdwards v. Prime, In¢.602 F.3d 1276
1291 (11th Cir. 2010) (quotinBivell v. Private Health Care Sys., In&20 F.3d 1308
1309 (11th Cir. 2008)). “Stated differently, theectual allegations in the complaint must
‘possess enough heft’'to set forth ‘a plausibleitégrnent to relief.” Edwards 602 F.3d
at 1291 (quoting=in. Sec. Assurance, Inc. v. Stephens,,I6B00 F.3d 1276, 1282 (11¢h
Cir. 2007)).

While the Court must conctt its analysis “accepting the allegations in tioen-
plaint as true and construing them in the light mfavorable to the Plaintiff,Hill v.
White 321 F.3d 1334, 1335 (11th Cir. 2003), in evalogtihe sufficiency of a Plaintiff'$
pleadings the Coumhust “make reasonable inferences in [p]laintiféssér, but [is] not
required to draw Plaintiff's inference.’Sinaltrainal v. CocaCola Co, 578 F.3d 1252
1260 (11th Cir. 2009) (quotingldana v. Del Monte Fresh Produce, N.A., €16 F.3d
1242, 1248 (11th Cir. 200})), abrogated on other grounds by Mohamad v. Pahean

Auth, 132 S. Ct. 1702 (2012). The Supreme Court indgdhat while on a Motion tp

Dismiss “a court must accept as true all of thegdtions contained in a complaint,” th
principle “is inapplicable to legal conclusions,” whiémust be supported by factual g

5




legations.” Ashcroft v. Igbal 556 U.S. 662, 679 (2009) (citinpwombly, 550 U.S. af
555, for the proposition that courts “are not bouwodaccept as true a legal conclusi
couched as a factual allegation” in a complaint).

[11. Discussion

Despite the Court’s numerous attempts to focus fiargs, Strang’s Second
Amended Complaint and various responses are notetsaxf clarity. The Court neve
theless gleans the followingauses of action from her complaint: (1) First Arderent
retaliation arising from her termination; (2) FirBmendment retaliation arising from
other alleged retaliatory acts; (3) raebased hostile work environmenand (4) race
based disparate treatment.

A.Individual Liability

Before turning to Strang’s specific causes of attihe Court dismisses a numbler
of improper partiedrom Strang’s first and fourth claimsStrang sues DefendantslA
ams, Hubbard, Pike, Marietta, Langstaff, Postedtt| Davis aad Slaton in their indiw-
ual capacities aloneTo hold a government official individually liablender Section
1983, the official mustbe the official “decisionmaker” for the aggrieved amii Ka-
mensky v. Hillsborough Countyi48 F. Appx 878, 879 (11thiC 2005); Redding V|
Tuggle No. CIVA1I05CV2899WSDLTW, 2007 WL 2462641, at *28 (N.D. Ga. Jid,
2007). An official decisionmaker is one who has powo make the complaineaf deg-
sions. See Quinn v. Monroe Count830 F.3d 1320, 132&7 (11th Cir. 20@3). An offi-
cial who has no power to terminate an individuallyoto recommend that action, rca
not be held individually liable under Section 19%®38 claims arising out of the terman
tion. Kamensky 148 F. Appx at 880 Sanders v. City of Selm&lo. Civ.A04-754 B,

2005 WL 3411342, at *4 (S.D. Ala. Dec. 13, 2005).




In several paragraphs in her complaint, Stranggabethat Davis, the city oo

missioner defendants, and the mayor had no authtwoifire her. Rather, “because th
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lacked legal authority [taife her], they directed their agent defendant ltotfire Plan-
tiff.” Strang also claims that “[s]hortly [after heéermination] defendants mayor and/for
commissioners enacted an ordinance to give theraseduch legal authority, becaufse
they were not ableo fire Plaintiff directly and had to direct defeanlt Lott to do it for
them.” Two of Strang’s legal theoriedirst Amendment retaliation and dispargte
treatmentare premised on her termination. But because tinepdaint alleges thatro
ly Lott had authoity to fire her andactuallycarried out that action, he alone can beli
dividually liable for these claims.

Therefore,the Court dismisses Adams, Hubbard, Pike, Mariettangstarff,
Postell, Davis and Slaton from the First Amendmaestaliationclaim arisng from her
terminationandthe disparate treatment claimAs the complaint alleges, they had po

authority to fire Strang, so they cannot be induadly liable for constitutional violation

UJ

allegedlyarising from her termination

B. Claims against the City of Albany

City Defendants urge the Court to dismiss the GityAlbany because Strang hfs
failed to allege aviabletheory of municipal liability. “Municipal liabilitymay arise with
regards to an employment decision, such as a teation, providedthat the deie
sionmaker ‘possesses final authority to establismmipal policy with respect to theca
tion ordered.”Quinn, 330 F.3d at 1325 (quotingembaur v. City of Cincinnatd75
U.S. 469 (1986)). Here, Strang states a plausilaencfor relief aganst the city for ds-
parate treatment and First Amendment retaliatiocalnse the complaint contains suff

cient facts to suggest Lott was the final policymratox adverse employment decisions




C. First Amendment Retaliation

DefendantsLott and the Cityof Albany, the only remaining defendants pn
Strang’s retaliatory terminatiodaim, argueStrang fails to state a First Amendmeast |
taliation claim because (1) she spoke as an employea matter of personal concgrn
and (2) their interests as employers outweigh Siiaimterest in free speechhe Court
finds both arguments unpersuasive.

The First Amendment to the United States Constatutias incorporated through
the Fourteenth Amendment, prohibits government ractoom unduly abridging fre
dom of speech. U.S. Const. amend. I. The SupremetGuas long held that citizens qo
not relinquish First Amendment protection when tlaggept public employmenkick-
ering v. Bd. of Educ. of Twpligh Sch Dist. 205, Will County, Illinois 391 U.S. 563
568 (1969. And it follows that a public employer may not fite employees for exersi

ing First Amendment rightd/ila v. Padron 484 F.3d 1334, 1339 (11th Cir. 2007) (citi

-—

g
Rankin v. McPhersom83 U.S. 378, 383 (1987)).

At the same time, a public employee’s interest iacdssing matters of public
concern must be balanced against the employerégast “in promoting the efficiency qf
the public services it performs through its emplkesyéPickering 391 U.S.at 568 Fead-
eral courts therefore apply a thraéep test to determine whether an employee’s spgech
is protected under the First Amendment: a plaintifist show (1) that the speech gan
be fairly characterized as relating to matter of fboncern, (2) that her intests as 4
citizen outweigh the interests of the city as anpéyer, and (3) that the speech playefl a
substantial or motivating role in the governmertécision to take an adverse emylq

ment actionE.g., Akins v. Fulton County420 F.3d 1293, 1303 (11ir. 20095.




i. Whether Strang spoke as a citizen on a matter of public concern

To receive First Amendment protection, Strang malsiw, as a threshold mattg

that she spoke as a citizen on a matter of publicceon.Rankin v. McPherson483

U.S. 378,384 (1987). Speech of a public concern “must retata matter of political,&

cial, or other concern to the communitWatkins v. Bowden05 F.3d 1344, 1353 (11th
Cir. 1997). The First Amendment is generally nopimated when the employee speg

only on matters of personal concer@onnick v. Myers461 U.S. 138, 146 (1983). Biit

“le]ven if [a plaintiff] discussed private concernsgarding [her] work environment .

that does not disqualify [her] from protection.istwell understood that {a]ln enhqy-

ee’s speech will rarely be entirely private or ealy public.” Aking 420 F.3d at 13041

(quotingMorgan v. Ford 6 F.3d 750, 754 (11th Cir. 1993)). Therefore,dsuook to -
termine whether the “main thrust” of the employegfseech is a matter ouplic con-

cern.ld. (quotingMorgan, 6 F.3d at 65455). The answer to that question “must lee

ks

ad

o)

termined by the content, form, and context of aegiwstatement, as revealed by fhe

whole record.Connick 461 U.S. at 14448.
Additionally, the public employemust speak on a matter of public concama
citizen, not an employee, to receive First Amendment potive. Garcetti v. Ceballos

547 U.S. 410, 421 (2006). ‘[W]hen public employeeake statements pursuant to th

official duties, the employees are nsjieaking as citizens for First Amendment pw{pfo

es, and the Constitution does not insulate themmaunications from employer disc

pline.”1d.

The Court finds Strang’s complaint contains sudfid detail to find she spoke §s

a citizen on a matter of public concern. Genergblgaking, the public has a keen int¢

est in discovering wrongdoing or breaches of thblmurust on the part of its publid-o

ficials. See id.148-49 (“Nor did Myers seek to bring to light actual potential wrom-
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doing or breach ofgblic trust on the part of Connick and othersGgrcetti 547 U.S. af
425 (“Exposing government inefficiency and miscowetis a matter of considerablegsi
nificance.”). “A‘core concern’of the First Amemntent is the protection of whistleblo
ers who reprt government wrongdoingAkins 420 F.3d at 1300 (quotinBrysonv.
City of Waycross888 F.2d 1562, 1566 (11th Cir. 1989)). BecauseiPwas tasked with
advising the city and its employees on legal ma&ttéine public had interest in whethr
he, toofollowed the law.

The question of whether Davis in fact broke the lawat this point, largely ac
demic. But Defendants act as though Strang hadlégeawith specificity why the gum
possession violated Georgia law. Under O.C.G.A681127 (2008), hwever, it was af
the very least a valid question whether Davis ldlyfuept a gun on his desk. That the
issue was one of public concern is buttressed leyfett that, in the very month ¢f
Strang’s alleged discovery, the Georgia Assemblyaded and passed the Lawful Cafry
Act to allow or clarify that licensed carriers cdylunder certain conditions, bring gups
in government buildingsGa. S. Daily Rep., 2010 Reg. Sess. No. 29 (MarchZml0)
(discussing passage of The Lawful Carry Act).

Besides, the instant question is only whether tmEnpry purpose or “mairn
thrust” of Strang’s speech was a matter of pubtioaern.Maggio v. Sipple211 F.3d
1346, 1352 (11th Cir. 2000). At this early stagehm litigation—where the precise oo
tent ard circumstances of the speech are ambigudhe Court cannot say wasnot.
Defendants nevertheless urge the Court to disnhissctaim because Strang made lher
speech in confidence. Although that fact is reldvemthe inquiry,Morgan v. Ford 6
F.3d 75Q 754 n.5 (11th Cir. 1993), it is not the smokinghgdefendants ascribe to it.iP
vate expression also is entitled to First Amendmgmitection.Givhan v. WLine Con-

sol. Sch. Dist, 439 U.S. 410, 435416 (1970) (“Neither the [First] Amendment nor our
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decisions indicate that [freedom of speech] is lasthe public employee who arranggs
to communicate privately with his employer rathbanh to spread his views before the
public.”). “[A] court cannot determine that an utéece is not a matter of publiom-
cernsolely because the employee does not air the concernsa@tblic.”’Morgan, 6

F.3d at 754 n.5. Strang’s chosen forum is certacdgsistent with speech of a purg

<

private concernSee idat 755 (finding, in case where plaintiff voiced c@nnsto inter-
nal affairs and the Office of Fair Employment Piees, that speech did not involve tha
ter of public concern)Maggio v. Sipple211 F.3d 1346, 13553 (11th Cir. 2000) (fid-
ing no First Amendment protection for employee wibstified at hearingminsubord-
nation). But here the inquiry is only whether shade a plausible claim for relief, and
the Court finds she has met that threshold. A reabte inference fronstrang’scom-
plaint is that she approached the EEO manager Isecslue was concerned about Dayis
judgment and ability to exercise his responsilabtio thecitizensof Albany.

ii. Pickering Balancing

Even if Strang spoke as a citizen on matters ofligpiwdoncern, she must also shqw
her interests as a citizen outweighed the cityfeiestsas an employewilla v. Padron
484 F.3d 1334, 1339 (11th Cir. 2007). To determwieether an employee’s interedts
outweighed the employer’s, federal courts applylba&ancing test set forth iRickering
v. Board of Education of Township High School Distt205, Will County, Illinois391
U.S. 563 (1968). IrPickering the Supreme weighed “the interests of the [pubiic
ployee], as a citizen, in commenting upon mattdrpublic concern and the interest pf
the State, as an employer, in promoting the efficie of public services it perform|s
through its employee” 391 U.S. at 568.

Courts in the Eleventh Circuit consider a numbefagtors in course this balan

ing test, including “(1) whether the speech at ssmpedes the government's ability|to
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perform its duties efficiently, (2) the manner, time apldce of the speech, and (3) the

context within which the speech was madgtanley v. City of Dalton219 F.3d 1280
1289 (11th Cir. 2000) (citations omitted). Additilly, the Supreme Court has “piie

ously recognized as pertinent considerations whetherstatement impairs disciplin

e

by superiors or harmony among-emrkers, has a detrimental impact on close worling

relationships for which personal loyalty and confide are necessary, or impedes
performance of the speaker's duties or interferdd whe regular operation of thene

terprise.”Rankin 483 U.S. at 388 (citinBickering, 391 U.S. at 57873).

Considering these factors, and drawing the allegegiin the light most favorable

to Strang, lhe Court finds the complaint alleges sufficientt&ato establish that Strand’s

free speech interests outweighed the city’s intex.e$he City Defendants essential

claim Strang’s speech disrupted the functions ef@ity Attorney’s Office because D&W

was suspended and embarrassed and her actiongedqumandatory office meetinp.

he

ly

They also argue Davis lost confidence in Strang #mat, when government attornelys

are involved, courts should hesitate before intenfg with employment decisions.
The Court finds Defendants’ arguments unpersuasii@ Court is cognizant @

the unique relationship and confidences governnagtdrneys share with their supér

—h

sors.See Sharar v. Bowerl4 F.3d 1097, 11694 (11th Cir. 1997). But Strang’s speegch

was umelated to her job duties or the goals of the @Gityorney’s Office. This is the-
fore not a situation where the government attorme@gtions undermined the office

goals, policies, or attempts to stay out of conersy.

Strang’s speech was also natduly disruptive. She expressed her concerng in

private tothecity EEO manager. There was no danger of Strangiemstbringing pb-

lic discredit to the officeSee Rankin483 U.S. at 389 (noting that employer’s intergsts

did not outweigh employees’, in part because theemniiff's “speech took place in an ar¢a
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to which there was ordinarily no public access”ihdA frankly, it is strange to argue,
Defendants do, that &8y should be able to punish employees for speedthenira private
to thecity-established EEO office because such speech redvarplace efficiency ang
harmony.

Finally, the Court rejects Defendants’ attemptdoomtstrap Davis’ alleged retah
tory actios into justifications dr suppressing Strang’s speech. “[D]efendants car
rely on disruption which they instigated or exacsdd to outweigh [plaintiffs] Firs
Amendment rights.Hufford v.McEnamey 249 F.3d 1142, 1149 (9th Cir. 2001) (qu
ing Roth v Veteran's Admin.856 F.2d 1401, 1408 (9th Cir. 1988)n her complaint,
Strang alleges Davis forced her into a mandatorgtmg and demanded her resagn
tion, under the pretext she was being disruptiuerataliation for her speech. Defén

ants cannohow use that pretext to have the case thrown owd orotion to dismiss.

Given the discrete, confidential nature of Strarsggech, and that it was unrela

ed to her office duties, the Court finds that tltg’'s interess, at this stage, do not ou
weighhers.The Court therefore denies the motion on this grbun

iili. Retaliatory Conduct likely to Deter a Person of Ordinary Firm-
ness

In addition to her retaliation claim arising out thfe termination, Strang argu
bly alleges a retaliation claim fahe harm arisingfrom alleged ridicule, humiliation

anddamage to hefuture employment prospect¥he Court dismissed all defendarn

except Lott and the City of Albany from heetaliatory termination claimRegarding]|

this second theory of retaliatiostrangfails to establish a claim against all of the-¢
fendants except Das.
For Strang teestablish she suffered from retaliatory acts ottinem termination

shemust allege that (1) her speech was constitutignalbtected, (2xhe “suffered d-
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verse actionsuch that the [official’s] allegedly retaliatory mduct would likely deter @
person of ordinary firmnss from engaging in such spegcand (3) there is aausalre-
lationship between the retaliatory action and thetected speeclEmith v. Mosley532
F.3d 1270, 1276 (11th Cir. 2008) (citations omitte8jrang must allege her protect
speech was “a motivating factor behind” the allegethliatory actsld. at 1278.

The Court findsStrang has stated a claim against Ddersretaliatory acts othe
thantermination She alleges that, soon after he returned from ensipn, Davis d-
manded her resignation and instigated an investigaagainst herfFurther, she claim
that Davis appealed her unemployment benefitee Courtfinds these facts are suHf
cient to allegethat Strang’s speech w&mavis’primary motivating factor behind retah
tory acts that would deter a person of ordinargfiress from engaging in the speech.

As to Defendants Adams, Hubbard, €ilMarietta, Langstafand Poste]lhowev-
er,Strang has not allegeghy facts to showhey took actions likely to deter a person
ordinary firmness from engaging in such speech.hBgtStrang allegesn conclusory
terms,that theyheld an illegal executive sessiofinstigated media and/or encaged
local media coveragednd “impliedly accepted and/or condoned” perjuBut these
conclusory statements are unsupported by any faeatllesggations, and they are not en
tled to any weightSee Igbal556 U.S. at 679.And other than bald statemerttsat de-
fendants actetin further retaliation against Plaintiff,” Strartpes not provide any fact
to show a causal link between these defendattsonsand her speechAdditionally,
other than his decision to terminate her, Strangsdoot allege any tual allegationg
showing Lott took other retaliatory action agaihst .

Strang failed to also establish a causal connedbietween Slaton’s alleged o

duct andthe protected speech. She does not even allege Slatew labout her reporf.

Stranginstead claims that “Slaton acted as an intereptdy in Plaintiff's termination
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because she wanted to handle employment issuescomtaactbasisfor the City, n-
stead of Plaintiff handling such matters.” Thisegttion directly contradicts any ahai
she retaliated against Slattwecause oher speechMoreover, Strang’s various clain
that Slaton “suborned.. perjury” and fabricated evidence are again unsupgd by
factual allegations.

The Court dismisseall defendants except Davis from tltisiim.

D. Race Discrimination

The City Defendants claim Strang failed to statelaim of race discriminatiof
under 42 U.S.C. 81981 1983 They argue the alleged harassment was not seueds
pervasive enough to create a hostile work environtreend $rang cannot allege dispa
ate treatment because she did not suffer an adengdoyment action. The Court o
cludes that Strang has stated a hostile work enwirentclaim against Daviand ds-
parate treatment claim agairigitt and the City of Albany.

i. Hostile Work Environment

Turning first to the hostile work environment claii§trang alleges in her oo

plaint that “Defendant City and defendants Davisl dott maintained a racially hostile

work environment, including, specifically, a hostivorkplace inthe City Attorney’s @

fice.” (Doc. 35 T 43.) A hostile work environmerstone “permeated with [racially] sH

S

criminatory intimidation, ridicule, and insult . .sufficiently severe or pervasive to alter

the conditions of the victim's employment and ceeah abusive working environment.

Jones v. UPS Ground Freigh683 F.3d 1283, 1292 (11th Cir. 2012) (quotMgtl R.R.
Passenger Corp. v. Morgamd36 U.S. 101, 116 (2002)). To establish a hostibek env-

ronment, the plaintiff ordinarily must show (I)dt she belongs to a protected gro
(2) that she has been subject to unwelcome harassn(®) that the harassment my

have been based on a protected characteristiceoémployee, such as race; and (4) t
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the harassment was sufficiently severe or pervaivalter the terms and conditions
employment and create a discriminatorily abusivekiog environmentMiller v. Ken-
worth of Dothan, Ing. 277 F.3d 1269, 1275 (11th Cir. 2002). Althoughrace
discrimination complaint “need not allege factsfaudnt to make out a classMcDon-
nell Douglas prima faciease . . . it must provide enough factual mattakén as true

to suggest intentional . . . discriminatiomavis v. CocaCola Bottling Co. Consal516

F.3d 955, 974 (11th Cir. 2008) (citations omittedg¢e also Jackson v. Bellsouth &+

comm, 372 F.3d 1250, 1274 (11th Cir. 2004).

Applying these factors, the Court concludes Stratgjes a claim against DaJis

of

for a hostile work environment. Althohgt is arguable whether Strang alleges evédry e

ement of her prima facie case, the facts are dafficto notice Davis and plausibly gu
gest race discrimination through a hostile work iemmvment. In particular, the oo-
plaint alleges Davis attempted tobsdage Strang’s work product and reputation by
stroying her evidence and assigning her cases withelling her. Meanwhile, Davis di
not take these actions against Strang’s black ckems. Thus, Strang could plausif

show she was subjected to dischratory intimidation and sabotage because of heer

Strang’s hostile work environment claim against tleenaining defendants failg

To establish liability under Section 1983, a plafrhust show the defendant committe

D .

b d

a constitutional violation or it there is a&ausalconnection between the violation apd

the defendant’s conducBrown v. City of Huntsville608 E3d 724, 737 (11th Cir}

2010). And*i]Jt is well established in this [c]ircuit that gervisory officials are not &-
ble under § 1983 forhte unconstitutional acts of their subordinates ba basis of &-
spondeat superior or vicarious liabilityGoodman v. Kimbrough718 F.3d 1325, 133
(112th Cir. 2013) (quotingottone v. Jenne826 F.3d 1352, 1360 (11th Cir. 20033jrang

has not providedany facts that defendants other than Davis harassedduring her

16

Ol




employment. Rather, a fair reading of the complaimbws the other defendants becal
involved after Davis allegdd instigated her termination.
ii. Disparate Treatment

The Court findsStrang has stated a disparate treatment claim agawoit and,

because Lott is plausibly the final policymakeret@ity of Albany. The requirements f¢r

stating a disparate treatment claim are well esshkd. The plaintiff must show hefsy

fered an advese employment action as a result of intentionatdmsination.See Hw -

ard v. BP Oil Co, 32 F.3d 520, 524 (11th Cir. 1994). A plaintiff pnastablish intentionall

discrimination through direct evidence or, in thigsance of direct evidence, throu

circumgantial evidence under thdcDonnell Douglasurdenshifting framework Pat-

terson v. McLean Credit Unigml91 U.S. 164, 186 (1989%uperseded by statute onhef

er grounds as stated Walker v. Mortham 158 F.3d 1177, 1191 n.30 (11th Cir. 1998).

To estabikh a prima facie case of discrimination using eimsstantial evidence,
plaintiff must show she (1) was a member of a pctdd class, (2) was qualified for th
job, (3) suffered an adverse employment action, édwas replaced by someoneto

side the potected classHooper v. Total SysSerws,, Inc,, 799 F. Supp. 2d 1350, 137

(M.D. Ga. 2011);see Jackson v. Bellsouth Telecom®72 F.3d 1250, 1270 (11th Cfr.

2004).

The Complaint sufficiently alleges facts showin@tiStrang belonged to a @r
tected class, was qualified for the job, was firadd was replaced by someone outside
her protected clasdn their reply brief, City Defendants essentiadlgmit that Strang
stated aprima faciedisparate treatment claim. The Court agrees, aredniotion to

dismiss on this ground is denied as tddlant Lott and the city.
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E. Qualified Immunity
Finally, the Court must address Davis’ and Lotssartions of qualified immun

ty. The doctrine of qualified immunity provides th@overnment officials performin

discretionary functions generally are shielded frbamility for civil damages insofar aks
their conduct does not violate clearly establists¢dtutory or constitutional rights ¢f

which areasonable person would have knowddrlow v. Fitzgerald 457 U.S. 800, 818

(1982). The doctrine is designed to balance thalrteehold public officials accountab
for abuses of power with the need to shield theamfrharassment, distraction, and-|
bility when they perform their duties reasonalitgarson v. Callahans55 U.S. 223, 23
(2009). Qualified immunity is an “immunity from duinot a defense to liability. Ther
fore, the Supreme Court “repeatedly [has] stregsbedmportance of resolving imuni-
ty questions at the earliest possible stage igdition.”Hunter v. Bryant502 U.S. 224
227 (1991) (per curiam).

But the party invoking qualified immunity must firshow he was acting withi
the scope of his discretionary authority when tHegadly wrongful acts occurreddut-
ton v. Strickland 919 F.2d 1531, 1537 (11th Cir. 1990). A defendawaty satisfy his bt

den by showing “objective circumstances which woatdnpel the conclusion that th

his actions were undertaken pursuant to the peréoma of his duties and within thie

scope of his authority.Rich v. Dollar, 841 F.2d 1558, 1564 (11th Cir. 1988) (quot

Baker v. Norman651 F.2d 1107, 1121 (5th Cir. 1981)). “A bald as®s that the act

were taken pursuant to the performance of dudied within the scope of duties will n
suffice.”Harbert Intern, Inc. v. Jamed57 F.3d 1271, 1282 (11th Cir. 1998) (quotksy

panola Way Corp. v. Meyerspf90 F.2d 827, 830 (11th Cir. 1982)).

Defendants acknowledged the law and their burden,theyfailed to take the

second, critical step of showing circumstancesamtd that they acted within the sco

18

)

le

—

At

ing

pe




of their discretionary authority. Defendants maglfe is obvious. And it may very we
seem inconsistent to say that Lott was the offidetisonmaker who lacked discretie
ary authority. But even so, qualified immunity is affirmative defenseEvans v. $-
phens 407 F.3d 1272, 1282 (11th Cir. 2005). It wouldibappropriate for the Court t

excuse or ease Defendants’ burdens simply becawsgutestion might be an easy on

See Cassady v. OwenNo. Cv408250, 2011 WL 1102787, at *6 (S.D. Ga. Mar. 2

2011) (denying qualified immunity because defendafailed to show, from the recor

that their actions were discretionaryears v. Mobile Conty, 645 F. Supp. 2d 1062

1079 (S.D. Ala. 2009) (“Chief Collier has offeredither evidence nor argument (
[whether he acted within his discretionary authgriend the Court will not fill in the
blanks’ by formulating his arguments or presentimgproof for him as to this affirm-
tive defense.”). Just as the Court held Strangdoturden of stating a claim for relie
so must the Court hold Defendants to theirs.
V. Conclusion
For those reasons, City Defendants’ Motion to Dissn(Doc.39) is GRANTED
in part and DENIED in part. Defendant Slaton’s Motion to Dismig®oc. 37)is
GRANTED. The case shall proceed on the following claims
e First Amendment retaliation against Lott and theyQif Albany arising
from Strang'sermination
e First Amendmentetaliation against Davis from retaliatory acts ethihan
termination;
e Race discrimination from disparate treatment und@r U.S.C § 1983
against Lott and the City of Albany;
e Race discrimination from a hostile work environmenmder § 1983

against Davis.
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The rest of the claims anrélateddefendants arBISM | SSED.
SO ORDERED, this__12th day ofSeptembe2013
[s/ W. Louis Sads L

THE HONORABLE W.LOUIS SANDS,
UNITED STATESDISTRICT COURT
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