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ȱ
INȱTHEȱUNITEDȱSTATESȱDISTRICTȱCOURTȱFORȱTHEȱ

MIDDLEȱDISTRICTȱOFȱGEORGIAȱ
MACONȱDIVISIONȱ

ȱ
SANDRAȱH.ȱHUBBARD,ȱ :ȱ

:ȱ
Plaintiff,ȱ ȱ ȱ ȱ :ȱ

:ȱ
v.ȱ ȱ ȱ ȱ ȱ ȱ :ȱ

:ȱ No.ȱ5:11ȬCVȬ290ȱ(CAR)ȱ
GEORGIAȱFARMȱBUREAUȱȱ :ȱ
MUTUALȱINSURANCEȱCOMPANY,ȱ :ȱ

:ȱ
Defendant.ȱ :ȱ

___________________________________ȱȱ:ȱ
ȱ

ORDERȱONȱDEFENDANT’SȱMOTIONȱFORȱRECONSIDERATIONȱ

Inȱ lightȱ ofȱ theȱ Supremeȱ Court’sȱ recentȱ decisionȱ inȱ Universityȱ ofȱ Texasȱ

Southwesternȱ Medicalȱ Centerȱ v.ȱ Nassar,1ȱ Defendantȱ Georgiaȱ Farmȱ Bureauȱ Mutualȱ

InsuranceȱCompanyȱhasȱmovedȱforȱreconsiderationȱ[Doc.ȱ29]ȱofȱtheȱCourt’sȱMarchȱ29,ȱ

2013ȱ Orderȱ [Doc.ȱ 22]ȱ denyingȱ summaryȱ judgmentȱ forȱ Defendantȱ andȱ allowingȱ

Plaintiff’sȱtwoȱTitleȱVIIȱretaliationȱclaimsȱtoȱproceedȱtoȱtrialȱduringȱtheȱAugustȱ19,ȱ2013ȱ

trialȱterm.ȱȱTheȱpartiesȱhaveȱfullyȱbriefedȱtheȱMotion.ȱȱHavingȱthoroughlyȱconsideredȱ

theȱparties’ȱpositionsȱandȱtheȱrelevantȱlaw,ȱtheȱCourtȱGRANTSȱinȱpartȱandȱDENIESȱ

inȱpartȱDefendant’sȱMotionȱ[Doc.ȱ29].ȱȱForȱtheȱreasonsȱexplainedȱbelow,ȱDefendantȱisȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
1ȱ133ȱS.Ct.ȱ2517ȱ(Juneȱ24,ȱ2013).ȱȱ
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entitledȱ toȱ summaryȱ judgmentȱonȱPlaintiff’sȱ retaliationȱclaimȱbasedȱonȱherȱ reportȱofȱ

sexȱdiscrimination,ȱbutȱ triableȱ issuesȱofȱ factȱ remainȱasȱ toȱPlaintiff’sȱ retaliationȱ claimȱ

basedȱonȱherȱsexualȱharassmentȱcomplaint.2ȱ

InȱNassarȱ theȱ SupremeȱCourtȱ ruledȱ thatȱ “TitleȱVIIȱ retaliationȱ claimsȱmustȱ beȱ

provedȱaccordingȱ toȱ theȱ traditionalȱprinciplesȱofȱbutȬforȱcausation,”ȱrequiringȱ“proofȱ

thatȱ theȱunlawfulȱ retaliationȱwouldȱnotȱhaveȱoccurredȱ inȱ theȱabsenceȱofȱ theȱallegedȱ

wrongfulȱactionȱorȱactionsȱofȱtheȱemployer.”3ȱBecauseȱthisȱCourtȱoriginallyȱevaluatedȱ

Plaintiff’sȱprimaȱfacieȱcaseȱunderȱtheȱlessenedȱ“motivatingȱfactor”ȱcausationȱstandardȱ

applicableȱ toȱ Titleȱ VIIȱ statusȬbasedȱ discriminationȱ claims,ȱ itȱ mustȱ nowȱ reȬassessȱ

Plaintiff’sȱprimaȱfacieȱcaseȱinȱlightȱofȱtheȱheightenedȱ“butȬfor”ȱcausationȱstandardȱnowȱ

applicableȱtoȱTitleȱVIIȱretaliationȱclaims.4ȱȱȱ

Toȱestablishȱaȱ“butȬfor”ȱcausalȱrelation,ȱPlaintiffȱmustȱproveȱthatȱ“theȱdesireȱtoȱ

retaliateȱwasȱtheȱ“butȬfor”ȱcauseȱofȱ[herȱtermination].”5ȱȱPlaintiffȱcanȱsatisfyȱherȱburdenȱ

ifȱsheȱcanȱproveȱaȱ“closeȱtemporalȱproximity”ȱbetweenȱtheȱtimeȱherȱemployerȱlearnedȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
2ȱ TheȱCourtȱ incorporatesȱ theȱ factsȱ viewedȱ inȱ theȱ lightȱmostȱ favorableȱ toȱ Plaintiffȱ asȱ setȱ forthȱ inȱ itsȱ
originalȱOrderȱonȱDefendant’sȱMotionȱforȱSummaryȱJudgmentȱdatedȱMarchȱ29,ȱ2013ȱ[Doc.ȱ22].ȱȱ
3ȱId.ȱatȱ2533.ȱȱȱ
4ȱDefendantȱ arguesȱ thatȱNassarȱ eliminatedȱ applicationȱ ofȱ theȱMcDonnellȬDouglasȱ analysisȱ toȱTitleȱVIIȱ
retaliationȱ claimsȱbasedȱonȱ circumstantialȱ evidenceȱ likeȱ theȱonesȱatȱ issueȱhere.ȱ ȱTheȱCourt,ȱhowever,ȱ
doesȱnotȱagree.ȱȱSeeȱSimsȱv.ȱMVM,ȱInc.,ȱ704ȱF.3dȱ1327ȱ(11thȱCir.ȱ2013)ȱ(holdingȱitȱappropriateȱtoȱcontinueȱ
toȱapplyȱMcDonnellȬDouglasȱ frameworkȱ toȱADEAȱcasesȱafterȱ theȱSupremeȱCourt’sȱholdingȱ inȱGrossȱv.ȱ
FBLȱFin.ȱServs.,ȱInc.,ȱ557ȱU.S.ȱ167ȱ(2009),ȱadoptingȱsameȱ“butȬfor”ȱcausationȱinȱADEAȱcases).ȱȱ
5ȱNassar,ȱ133ȱS.Ct.ȱatȱ2528.ȱ
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aboutȱ herȱprotectedȱ activityȱ andȱ herȱdischarge,6ȱ butȱ thisȱ standardȱ requiresȱ thatȱ theȱ

actionȱbeȱ“veryȱclose.”7ȱȱȱ

Plaintiffȱfailsȱtoȱsatisfyȱherȱburdenȱwithȱregardȱtoȱherȱretaliationȱclaimȱbasedȱonȱ

herȱcomplaintȱofȱsexȱdiscrimination.ȱȱPlaintiffȱcomplainedȱonȱSeptemberȱ18,ȱ2008,ȱandȱ

wasȱ terminatedȱalmostȱ threeȱmonthsȱ laterȱonȱDecemberȱ4,ȱ2008.ȱ ȱWithoutȱmore,ȱ thisȱ

cannotȱ meetȱ theȱ “veryȱ close”ȱ temporalȱ proximityȱ requiredȱ toȱ establishȱ butȬforȱ

causation.ȱȱInȱitsȱoriginalȱOrder,ȱtheȱCourtȱalsoȱcitedȱevidenceȱthatȱonlyȱaȱweekȱtoȱtenȱ

daysȱ afterȱ herȱ complaint,ȱ Boardȱ membersȱ beganȱ meetingȱ withȱ Plaintiff’sȱ directȱ

supervisorȱaboutȱherȱemployment.ȱWhileȱ thisȱevidence,ȱcombinedȱwithȱ theȱ temporalȱ

proximityȱ ofȱ lessȱ thanȱ threeȱmonths,ȱwasȱ enoughȱ toȱ satisfyȱ aȱ “motivatingȱ factor”ȱ

causationȱ standard,ȱ itȱ isȱ notȱ enoughȱ toȱ satisfyȱ theȱ “butȬfor”ȱ causationȱ standard.ȱȱ

Indeed,ȱtheȱevidenceȱ indisputablyȱshowsȱthatȱtheȱmeetingsȱwereȱalsoȱheldȱtoȱdiscussȱ

Mrs.ȱ Stapleton’sȱ complaintȱ letterȱ regardingȱ Plaintiff’sȱ unprofessionalȱ conduct—theȱ

veryȱ conductȱ forȱwhichȱDefendantȱmaintainsȱPlaintiff’sȱ refusalȱ toȱapologizeȱ forȱwasȱ

theȱreasonȱsheȱwasȱ terminated.ȱ ȱAdditionally,ȱ theȱevidenceȱshowsȱ thatȱafterȱPlaintiffȱ

complainedȱaboutȱsexȱdiscrimination,ȱbothȱtheȱBoardȱandȱPlaintiff’sȱdirectȱsupervisorȱ

independentlyȱacknowledgedȱtheȱinappropriateȱconductȱandȱreȬaffirmedȱthatȱPlaintiffȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
6ȱSeeȱRaspantiȱv.ȱFourȱAmigosȱTravel,ȱInc.,ȱ266ȱF.ȱApp’xȱ820,ȱ823ȱ(11thȱCir.ȱ2008)ȱ(citingȱThomasȱv.ȱCooperȱ
Lighting,ȱInc.,ȱ506ȱF.3dȱ1361,ȱ1364ȱ(11thȱCir.ȱ2007)ȱ(FLSAȱretaliationȱcaseȱusingȱbutȬforȱcausationȱ
standard).ȱȱ
7ȱId.ȱ(citationsȱomitted).ȱȱ
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hadȱnoȱobligationȱ toȱpayȱ theȱ secretary.ȱ ȱAccordingly,ȱ theȱCourtȱ findsȱnoȱ reasonableȱ

jurorȱcouldȱdetermineȱthatȱPlaintiff’sȱterminationȱwouldȱnotȱhaveȱoccurredȱifȱsheȱhadȱ

notȱcomplainedȱofȱsexȱdiscrimination.ȱThus,ȱPlaintiffȱfailsȱtoȱestablishȱherȱprimaȱfacieȱ

caseȱ asȱ toȱ herȱ retaliationȱ claimȱ basedȱ onȱ herȱ complaintȱ ofȱ sexȱ discrimination,ȱ andȱ

Defendantȱisȱentitledȱtoȱjudgmentȱasȱaȱmatterȱofȱlawȱasȱtoȱthisȱclaim.ȱȱ

Theȱ heightenedȱ “butȬfor”ȱ causationȱ standard,ȱ however,ȱ doesȱ notȱ changeȱ theȱ

Court’sȱoriginalȱ reasoningȱorȱ theȱultimateȱconclusionȱ regardingȱPlaintiff’sȱ retaliationȱ

claimȱbasedȱonȱherȱ sexualȱharassmentȱ complaint.ȱ ȱTheȱ temporalȱproximityȱbetweenȱȱ

Plaintiff’sȱreportȱofȱsexuallyȱoffensiveȱconductȱonȱNovemberȱ12,ȱ2008,ȱandȱherȱabruptȱ

terminationȱ onlyȱ threeȱweeksȱ laterȱ onȱDecemberȱ 4,ȱ 2008,ȱ satisfiesȱ theȱ “veryȱ close”ȱ

standardȱnecessaryȱ toȱestablishȱ“butȬfor”ȱcausation.ȱWhileȱ temporalȱproximityȱaloneȱ

meetsȱthisȱheightenedȱstandard,ȱtheȱevidenceȱalsoȱshowsȱDefendantȱmadeȱnoȱeffortȱtoȱ

investigateȱ Plaintiff’sȱ complaintȱ despiteȱ herȱ supervisor’sȱ contactȱ withȱ Defendant’sȱ

humanȱ resourcesȱdirectorȱ andȱhisȱ representationȱ thatȱ theȱdirectorȱwouldȱmeetȱwithȱ

Plaintiffȱ andȱ investigateȱ herȱ complaint.ȱ ȱ Moreover,ȱ noȱ evidenceȱ existsȱ showingȱ

Plaintiffȱexhibitedȱanyȱunprofessionalȱorȱinsubordinateȱactionsȱorȱbehaviorȱwarrantingȱ

anyȱ kindȱ ofȱ reprimandȱ afterȱ sheȱmadeȱ thisȱ complaint.ȱ ȱ Instead,ȱ theȱ recordȱ showsȱ

Plaintiffȱcontinuedȱtoȱperformȱherȱ jobȱdutiesȱwithoutȱincident.ȱ ȱFromȱthisȱevidence,ȱaȱ
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reasonableȱjuryȱcouldȱfindȱthatȱDefendantȱwouldȱnotȱhaveȱterminatedȱPlaintiffȱhadȱsheȱ

notȱcomplainedȱofȱsexualȱharassment.ȱȱȱ

DefendantȱarguesȱtheȱindisputableȱreasonȱitȱterminatedȱPlaintiffȱisȱbecauseȱsheȱ

failedȱtoȱapologizeȱforȱherȱunprofessionalȱconductȱtoȱanȱinfluentialȱpolicyȱholderȱwhoȱ

threatenedȱ toȱ removeȱ hisȱ businessȱ ifȱ heȱ didȱ notȱ receiveȱ anȱ apology.ȱ ȱ ȱ Defendantȱ

maintainsȱ thatȱ Plaintiffȱ cannotȱmeetȱ theȱ “butȬfor”ȱ causationȱ standardȱ becauseȱ sheȱ

cannotȱproveȱ thatȱ ifȱsheȱhadȱapologized,ȱDefendantȱwouldȱhaveȱstillȱ terminatedȱherȱ

forȱherȱallegedȱactivities.ȱȱȱPlaintiff’sȱburden,ȱhowever,ȱisȱtoȱshowȱthatȱsheȱwouldȱnotȱ

haveȱbeenȱfiredȱbutȱforȱherȱcomplaintȱofȱsexualȱharassment;ȱasȱsetȱforthȱabove,ȱPlaintiffȱ

hasȱmetȱherȱburden.ȱȱAsȱexplainedȱinȱtheȱoriginalȱOrder,ȱDefendant’sȱargumentsȱmustȱ

beȱpresentedȱtoȱtheȱjuryȱinȱresponseȱtoȱPlaintiff’sȱclaimȱthatȱherȱfailureȱtoȱapologizeȱisȱ

merelyȱpretextȱforȱunlawfulȱretaliation.8ȱȱȱ

Inȱ accordanceȱ withȱ theȱ foregoing,ȱ Defendant’sȱ Motionȱ forȱ Reconsiderationȱ

[Doc.ȱ 29]ȱ isȱGRANTEDȱ inȱ partȱ andȱDENIEDȱ inȱ part.ȱ ȱ Forȱ theȱ reasonsȱ explainedȱ

herein,ȱ theȱCourtȱMODIFIESȱ itsȱOrderȱdatedȱMarchȱ 29,ȱ 2013,ȱ [Doc.ȱ 22]ȱ asȱ follows:ȱȱ

Defendant’sȱMotionȱ forȱ Summaryȱ Judgmentȱ [Doc.ȱ 18]ȱ isȱ GRANTEDȱ inȱ partȱ andȱ

DENIEDȱinȱpart.ȱȱDefendantȱisȱentitledȱtoȱsummaryȱjudgmentȱonȱPlaintiff’sȱretaliationȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
8ȱTheȱCourt’sȱpretextȱanalysisȱwithȱrespectȱtoȱthisȱclaimȱneedȱnotȱbeȱreȬaddressed.ȱȱȱ
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claimȱbasedȱonȱherȱreportȱofȱsexȱdiscrimination,ȱbutȱtriableȱissuesȱofȱfactȱremainȱasȱtoȱ

Plaintiff’sȱretaliationȱclaimȱbasedȱonȱherȱsexualȱharassmentȱcomplaint.ȱȱȱ

TheȱpreȬtrialȱconferenceȱofȱthisȱcaseȱisȱscheduledȱforȱThursday,ȱAugustȱ8,ȱ2013,ȱ

atȱ10:00ȱa.m.ȱȱTheȱparties’ȱProposedȱPretrialȱOrder9ȱisȱdueȱonȱMonday,ȱAugustȱ5,ȱ2013.ȱȱȱ

ȱ

SOȱORDERED,ȱthisȱ31stȱdayȱofȱJuly,ȱ2013.ȱ

ȱ

S/ȱȱC.ȱAshleyȱRoyalȱ
C.ȱASHLEYȱROYALȱ
UNITEDȱSTATESȱDISTRICTȱJUDGEȱ

ȱ
ȱ
SSHȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
9ȱSeeȱRequiredȱPretrialȱOrderȱformȱatȱDoc.ȱ23.ȱ


