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INȱTHEȱUNITEDȱSTATESȱDISTRICTȱCOURTȱFORȱTHEȱ
MIDDLEȱDISTRICTȱOFȱGEORGIAȱ

MACONȱDIVISIONȱ
ȱ
SENTINELȱINSURANCEȱCOMPANY,ȱ :ȱ
LTD.,ȱandȱHARTFORDȱFIREȱȱ :ȱ
INSURANCEȱCOMPANY,ȱ :ȱ

:ȱ
Plaintiffs,ȱ ȱ ȱ ȱ :ȱ

:ȱ
v.ȱ ȱ ȱ ȱ ȱ ȱ :ȱ ȱ ȱ

:ȱ No.ȱ5:11ȬCVȬ488ȱ(CAR)ȱ
ACTIONȱSTOP,ȱLLC,ȱBROADUSȱȱ :ȱ
WILLIAMS,ȱandȱSHAWNȱSURLES,ȱ :ȱ ȱ

:ȱ
Defendants,ȱ :ȱ

ȱ ȱ ȱ ȱ ȱ ȱ :ȱ
ACTIONȱSTOP,ȱLLC,ȱ ȱ ȱ :ȱ
ȱ ȱ ȱ ȱ ȱ ȱ :ȱ
ȱ ThirdȬPartyȱPlaintiff,ȱ ȱ :ȱ
ȱ ȱ ȱ ȱ ȱ ȱ :ȱ
v.ȱȱ ȱ ȱ ȱ ȱ ȱ :ȱ
ȱ ȱ ȱ ȱ ȱ ȱ :ȱ
BB&TȱINSURANCEȱSERVICES,ȱINC.,ȱ :ȱ
ȱ ȱ ȱ ȱ ȱ ȱ :ȱ
ȱ ThirdȬPartyȱDefendant.ȱ ȱ :ȱ
___________________________________ȱȱ:ȱ
ȱ

ORDERȱONȱMOTIONSȱFORȱSUMMARYȱJUDGMENTȱ

BeforeȱtheȱCourtȱareȱPlaintiffsȱSentinelȱInsuranceȱCompany,ȱLtd.ȱ(“Sentinel”)ȱandȱ

Hartfordȱ Fireȱ Insuranceȱ Company’sȱ (“Hartfordȱ Fire”)ȱ (collectively,ȱ “Plaintiffs”ȱ orȱ

“Hartford”)ȱMotionȱ forȱ Summaryȱ Judgmentȱ [Doc.ȱ 37]ȱ andȱ SupplementalȱMotionȱ forȱ

SummaryȱJudgmentȱ[Doc.ȱ45]ȱasȱtoȱPlaintiffs’ȱrequestȱtoȱrescindȱtheȱ insuranceȱpoliciesȱ

issuedȱ toȱ Defendantȱ Actionȱ Stopȱ LLCȱ (“Actionȱ Stop”)ȱ andȱ Actionȱ Stop’sȱ breachȱ ofȱ
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contractȱ andȱ badȱ faithȱ counterclaims.ȱ ȱAlsoȱpendingȱ beforeȱ theȱCourtȱ isȱThirdȬPartyȱ

DefendantȱBB&Tȱ Insuranceȱ Services,ȱ Inc.’sȱ (“BB&T”)ȱMotionȱ forȱ Summaryȱ Judgmentȱ

[Doc.ȱ 36]ȱ asȱ toȱ ThirdȬPartyȱ Plaintiffȱ Actionȱ Stop’sȱ breachȱ ofȱ contractȱ andȱ badȱ faithȱ

claims.ȱ ȱ Havingȱ consideredȱ theȱ relevantȱ facts,ȱ applicableȱ law,ȱ andȱ theȱ parties’ȱ

arguments,ȱ Plaintiffs’ȱ Motionȱ forȱ Summaryȱ Judgmentȱ [Doc.ȱ 37]ȱ andȱ Supplementalȱ

Motionȱ forȱ Summaryȱ Judgmentȱ [Doc.ȱ 45]ȱ andȱ ThirdȬPartyȱ Defendant’sȱ Motionȱ forȱ

SummaryȱJudgmentȱ[Doc.ȱ36]ȱareȱGRANTED.ȱȱ

LEGALȱSTANDARDȱ

Summaryȱ judgmentȱ isȱ properȱ ifȱ theȱmovantȱ “showsȱ thatȱ thereȱ isȱ noȱ genuineȱ

disputeȱasȱ toȱanyȱmaterialȱ factȱandȱ theȱmovantȱ isȱentitledȱ toȱ judgmentȱasȱaȱmatterȱofȱ

law.”1ȱ ȱ Theȱ movingȱ partyȱ “alwaysȱ bearsȱ theȱ initialȱ responsibilityȱ ofȱ informingȱ theȱ

districtȱcourtȱofȱtheȱbasisȱforȱitsȱmotion,ȱandȱidentifyingȱthoseȱportionsȱofȱtheȱpleadings,ȱ

depositions,ȱ answersȱ toȱ interrogatories,ȱ andȱ admissionsȱ onȱ file,ȱ togetherȱ withȱ theȱ

affidavits,ȱ ifȱ any,ȱ whichȱ itȱ believesȱ demonstrateȱ theȱ absenceȱ ofȱ aȱ genuineȱ issueȱ ofȱ

materialȱfact”ȱandȱthatȱentitlesȱitȱtoȱaȱjudgmentȱasȱaȱmatterȱofȱlaw.2ȱȱIfȱtheȱmovingȱpartyȱ

dischargesȱthisȱburden,ȱtheȱburdenȱthenȱshiftsȱtoȱtheȱnonmovingȱpartyȱtoȱgoȱbeyondȱtheȱ

pleadingsȱ andȱ presentȱ specificȱ evidenceȱ showingȱ thatȱ thereȱ isȱ aȱ genuineȱ issueȱ ofȱ

materialȱfact.3ȱȱȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
1ȱFed.ȱR.ȱCiv.ȱP.ȱ56(a);ȱseeȱCelotexȱCorp.ȱv.ȱCatrett,ȱ477ȱU.S.ȱ317,ȱ322ȱ(1986).ȱȱȱ
2ȱCatrett,ȱ477ȱU.S.ȱatȱ323ȱ(internalȱquotationȱmarksȱomitted).ȱȱȱ
3ȱSeeȱFed.ȱR.ȱCiv.ȱP.ȱ56(e);ȱseeȱalsoȱCatrett,ȱ477ȱU.S.ȱatȱ324Ȭ26.ȱȱȱ
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TheȱCourtȱmustȱviewȱtheȱfacts,ȱandȱanyȱreasonableȱinferencesȱdrawnȱfromȱthoseȱ

facts,ȱ inȱ theȱ lightȱmostȱ favorableȱ toȱ theȱpartyȱopposingȱ theȱmotion.4ȱ ȱ“Theȱ inferences,ȱ

however,ȱmustȱ beȱ supportedȱ byȱ theȱ record,ȱ andȱ aȱ genuineȱ disputeȱ ofȱmaterialȱ factȱ

requiresȱmoreȱthanȱ‘someȱmetaphysicalȱdoubtȱasȱtoȱtheȱmaterialȱfacts.’”5ȱȱInȱcasesȱwhereȱ

opposingȱ partiesȱ tellȱ differentȱ versionsȱ ofȱ theȱ sameȱ events,ȱ andȱ oneȱ isȱ “blatantlyȱ

contradictedȱbyȱ theȱrecord,ȱsoȱ thatȱnoȱreasonableȱ juryȱcouldȱbelieveȱ it,ȱaȱcourtȱshouldȱ

notȱadoptȱthatȱversionȱofȱtheȱfacts.”6ȱȱAȱdisputedȱfactȱwillȱprecludeȱsummaryȱjudgmentȱ

onlyȱ “ifȱ theȱdisputeȱmightȱ affectȱ theȱoutcomeȱofȱ theȱ suitȱunderȱ theȱgoverningȱ law.”7ȱȱ

“Theȱcourtȱmanyȱnotȱ resolveȱanyȱmaterialȱ factualȱdispute,ȱbutȱmustȱdenyȱ theȱmotionȱ

andȱproceedȱtoȱtrialȱifȱitȱfindsȱthatȱsuchȱanȱissueȱexists.”8ȱ

Aȱdistrictȱcourtȱcannotȱbaseȱtheȱentryȱofȱsummaryȱjudgmentȱonȱtheȱmereȱfactȱthatȱ

theȱmotionȱwasȱunopposed,ȱbutȱmustȱ insteadȱconsiderȱ theȱmeritsȱofȱ theȱmotion.9ȱ ȱTheȱ

districtȱcourtȱneedȱnotȱ suaȱ sponteȱ reviewȱallȱofȱ theȱevidentiaryȱmaterialsȱonȱ fileȱatȱ theȱ

timeȱ theȱmotionȱ isȱ granted,ȱ butȱmustȱ ensureȱ thatȱ theȱmotionȱ itselfȱ isȱ supportedȱ byȱ

evidentiaryȱmaterialsȱ andȱmustȱ reviewȱ allȱ ofȱ theȱ evidentiaryȱmaterialsȱ submittedȱ inȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
4ȱPenleyȱv.ȱEslinger,ȱ605ȱF.3dȱ843,ȱ848ȱ(11thȱCir.ȱ2010);ȱWelchȱv.ȱCelotexȱCorp.,ȱ951ȱF.2dȱ1235,ȱ1237ȱ(11thȱCir.ȱ
1992).ȱ
5ȱLoganȱv.ȱSmith,ȱ439ȱF.ȱApp’xȱ798,ȱ800ȱ(11thȱCir.ȱ2011)ȱ(quotingȱPenley,ȱ605ȱF.3dȱatȱ848).ȱ
6ȱPourmoghaniȬEsfahaniȱv.ȱGee,ȱ625ȱF.2dȱ1313,ȱ1315ȱ(11thȱCir.ȱ2010)ȱ(perȱcuriam)ȱ(quotingȱScottȱv.ȱHarris,ȱ550ȱ
U.S.ȱ372,ȱ380ȱ(2007)).ȱ
7ȱId.ȱ(internalȱquotationȱmarksȱomitted).ȱ
8ȱEnvtl.ȱDef.ȱFundȱv.ȱMarsh,ȱ651ȱF.2dȱ983,ȱ991ȱ(5thȱCir.ȱ1981).ȱ ȱInȱBonnerȱv.ȱCityȱofȱPrichard,ȱ661ȱF.2dȱ1206,ȱ
1209ȱ(11thȱCir.ȱ1981)ȱ(enȱbanc),ȱtheȱEleventhȱCircuitȱadoptedȱasȱbindingȱprecedentȱallȱtheȱdecisionsȱofȱtheȱ
formerȱFifthȱCircuitȱhandedȱdownȱpriorȱtoȱtheȱcloseȱofȱbusinessȱonȱSeptemberȱ30,ȱ1981.ȱ
9ȱUnitedȱStatesȱv.ȱOneȱPieceȱofȱRealȱProp.ȱLocatedȱatȱ5800ȱSWȱ74thȱAve.,ȱMiami,ȱFla.,ȱ363ȱF.3dȱ1099,ȱ1101ȱ(11thȱ
Cir.ȱ2004).ȱ
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supportȱ ofȱ theȱmotionȱ forȱ summaryȱ judgment.10ȱ ȱ Theȱ districtȱ court’sȱ orderȱ grantingȱ

summaryȱjudgmentȱmustȱindicateȱthatȱtheȱmeritsȱofȱtheȱmotionȱwereȱaddressed.11ȱȱ

BACKGROUNDȱ

ȱ TheȱinstantȱactionȱtoȱrescindȱinsuranceȱpoliciesȱissuedȱbyȱPlaintiffsȱtoȱActionȱStopȱ

arisesȱ outȱ ofȱHartford’sȱ investigationȱ ofȱ Actionȱ Stop’sȱ claimsȱ ofȱ lossȱ revealingȱ thatȱ

Actionȱ Stopȱ offeredȱ sweepstakesȱ gamesȱ toȱ itsȱ customers,ȱ aȱ natureȱ ofȱ businessȱ andȱ

materialȱriskȱthatȱHartfordȱcontendsȱwasȱnotȱdisclosedȱinȱActionȱStop’sȱapplicationȱforȱ

insurance.12ȱȱAsȱaȱresult,ȱHartfordȱfiledȱtheȱinstantȱactionȱagainstȱActionȱStopȱandȱActionȱ

Stopȱ employeesȱ BroadusȱWilliamsȱ andȱ Shawnȱ Surles,13ȱ seekingȱ toȱ rescindȱ Sentinel’sȱ

commercialȱgeneralȱliabilityȱinsuranceȱpolicyȱandȱHartfordȱFire’sȱworkersȱcompensationȱ

policyȱ (theȱ “Policies”)ȱ onȱ theȱ groundsȱ ofȱ aȱmaterialȱmisrepresentation.ȱ ȱActionȱ Stopȱ

subsequentlyȱfiledȱaȱthirdȬpartyȱComplaintȱagainstȱBB&Tȱallegingȱthat,ȱinȱtheȱeventȱtheȱ

Courtȱ rescindedȱ theȱ Policies,ȱ BB&Tȱ isȱ liableȱ forȱ failingȱ toȱ procureȱ theȱ requestedȱ

coverage.ȱ ȱ Atȱ issueȱ isȱ whetherȱ Hartfordȱ isȱ entitledȱ toȱ aȱ judgmentȱ rescindingȱ theȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
10ȱId.ȱatȱ1101Ȭ02.ȱ
11ȱId.ȱatȱ1102.ȱ
12ȱSeeȱBoothȱDep.ȱVol.ȱI,ȱ84ȱ[Doc.ȱ39].ȱ
13ȱTheȱrecordȱreflectsȱthatȱWilliamsȱandȱSurlesȱwereȱinvolvedȱinȱaȱphysicalȱaltercationȱinȱtheȱparkingȱlotȱofȱ
ActionȱStopȱonȱFebruaryȱ19,ȱ2011,ȱandȱthatȱSurlesȱsustainedȱanȱinjuryȱasȱaȱresult.ȱȱAm.ȱCompl.ȱ¶ȱ14ȱ[Doc.ȱ
32ȱatȱ5];ȱSurlesȱAnswerȱ¶ȱ14ȱ[Doc.ȱ8ȱatȱ4].ȱȱAccordingȱtoȱHartford’sȱComplaint,ȱWilliamsȱandȱSurlesȱwereȱ
namedȱasȱDefendantsȱsoȱtoȱbindȱthemȱbyȱtheȱCourt’sȱdeterminationȱofȱinsuranceȱcoverage.ȱȱAm.ȱCompl.ȱ¶ȱ
14ȱ[Doc.ȱ32ȱatȱ5];ȱCompl.ȱ¶ȱ14ȱ[Doc.ȱ1ȱatȱ5].ȱȱWilliamsȱdidȱnotȱanswerȱorȱotherwiseȱrespondȱtoȱHartford’sȱ
Complaint,ȱandȱonȱMarchȱ1,ȱ2012,ȱ theȱClerkȱofȱCourtȱenteredȱdefaultȱasȱ toȱWilliams.ȱ ȱEntryȱofȱDefault,ȱ
Mar.ȱ1,ȱ2012.ȱ ȱAlthoughȱSurlesȱ timelyȱ filedȱanȱAnswer,ȱheȱ failedȱ toȱotherwiseȱ respondȱ toȱ theȱpendingȱ
summaryȱ judgmentȱmotions.ȱ ȱ Seeȱ SurlesȱAnswerȱ [Doc.ȱ 8].ȱ ȱAfterȱ carefulȱ scrutinyȱ ofȱ theȱmeritsȱ ofȱ theȱ
Motionȱandȱrecord,ȱtheȱCourtȱfindsȱthereȱisȱnothingȱthatȱwouldȱotherwiseȱpreventȱtheȱinstantȱOrderȱfromȱ
bindingȱSurles.ȱȱAsȱdefaultȱhasȱbeenȱenteredȱagainstȱWilliams,ȱthisȱOrderȱisȱalsoȱbindingȱonȱWilliams.ȱ
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insuranceȱpolicy,ȱand,ȱ ifȱso,ȱwhetherȱBB&Tȱ isȱ liableȱ forȱ failingȱ toȱprocureȱappropriateȱ

insuranceȱforȱActionȱStop.ȱȱTheȱfacts,ȱinȱtheȱlightȱmostȱfavorableȱtoȱActionȱStop,ȱtheȱnonȬ

movingȱparty,ȱareȱasȱfollows.ȱ

ActionȱStop,ȱLLCȱ

ȱ Actionȱ Stopȱ wasȱ anȱ internetȱ caféȱ thatȱ soldȱ prepaidȱ telephoneȱ callingȱ cards,ȱ

cellularȱphoneȱaccessories,ȱofficeȱproductsȱandȱservices,ȱandȱinternetȱtimeȱonȱitsȱonȬsiteȱ

computerȱterminals.14ȱȱMostȱrelevantly,ȱActionȱStopȱalsoȱofferedȱ“sweepstakes”ȱgames,ȱ

wherebyȱ customersȱ receivedȱ sweepstakesȱ entries,ȱ orȱ points,ȱ proportionateȱ toȱ theȱ

numberȱ ofȱ phoneȱ cardȱ minutesȱ theyȱ purchased.15ȱ ȱ Inȱ additionȱ toȱ theȱ 100ȱ freeȱ

sweepstakesȱentriesȱeachȱcustomerȱreceivedȱeveryȱday,ȱforȱeveryȱdollarȱofȱphoneȱtimeȱaȱ

customerȱpurchasedȱonȱtheȱphoneȱcard,ȱheȱalsoȱreceivedȱ100ȱadditionalȱpointsȱtoȱ“play”ȱ

sweepstakesȱ gamesȱ onȱ Actionȱ Stop’sȱ onȬsiteȱ computers.16ȱ ȱ Byȱ playingȱ sweepstakes,ȱ

customersȱ couldȱwinȱprizesȱ suchȱ asȱ aȱ cruiseȱvacationȱwithȱRoyalȱCaribbeanȱorȱEsteeȱ

Lauderȱmakeup,ȱmoreȱsweepstakesȱpoints,ȱorȱupȱtoȱ$4,200.00ȱinȱcash.17ȱȱȱ ȱ

Actionȱ Stop’sȱ involvementȱwithȱ sweepstakesȱwasȱ neitherȱ happenstanceȱ norȱ aȱ

mereȱconsequenceȱofȱitsȱoperationȱasȱanȱinternetȱcaféȱandȱphoneȱcardȱretailer.ȱȱIndeed,ȱ

Boothȱwasȱ inspiredȱ byȱ similarȱ businessesȱ inȱ Floridaȱwhoseȱ “primaryȱ business”ȱwasȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
14ȱBoothȱDep.ȱVol.ȱI,ȱ33Ȭ42ȱ[Doc.ȱ39].ȱ
15ȱId.ȱatȱ35Ȭ37.ȱ
16ȱId.ȱatȱ35Ȭ37,ȱ39;ȱBoothȱDep.ȱVol.ȱII,ȱ13,ȱ84ȱ[Doc.ȱ43].ȱ
17ȱBoothȱDep.ȱVol.ȱI,ȱ40,ȱ39ȱ[Doc.ȱ39].ȱ
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sweepstakes.18ȱȱBoothȱdescribedȱtheseȱbusinessesȱasȱfollows:ȱȱ

[I]t’sȱ anȱ internetȱ center,ȱ butȱ theyȱ have–theȱ primaryȱ businessȱ isȱ aȱ
sweepstakes,ȱandȱfolksȱwouldȱcomeȱin;ȱtheyȱwouldȱpurchaseȱtheirȱphoneȱ
cards.ȱ ȱYouȱ know,ȱ aȱ lotȱ ofȱ theȱ olderȱ folksȱ…ȱ utilizedȱ [phoneȱ cards]ȱ toȱ
contactȱtheirȱlovedȱonesȱandȱwhatnot.ȱȱButȱtheyȱalsoȱknewȱthatȱthereȱwereȱ
sweepstakesȱthatȱwereȱassociatedȱwithȱ[theȱphoneȱcards],ȱbecauseȱthatȱwasȱ
theȱincentiveȱthatȱtheȱvendorȱprovided.”19ȱȱȱ

ȱ
Itȱ wasȱ underȱ thisȱ businessȱ modelȱ thatȱ Boothȱ openedȱ Actionȱ Stop,ȱ heavilyȱ

promotingȱ sweepstakesȱ gamesȱ byȱ postingȱ signsȱ inȱ itsȱwindowsȱ advertising,ȱ “Dailyȱ

Promotionalȱ Sweepstakes!!,”ȱ “35ȱ ExcitingȱGames!!!,”ȱ andȱ “Cashȱ Prizes!!”20ȱ ȱChristinaȱ

Booth,ȱ Actionȱ Stop’sȱ Ruleȱ 30(b)(6)ȱ Corporateȱ Representative,ȱ initiallyȱ testifiedȱ thatȱ

sweepstakesȱ accountedȱ forȱ approximatelyȱ 70%ȱ ofȱ Actionȱ Stop’sȱ revenue,ȱ butȱ laterȱ

clarifiedȱ thatȱ theȱ bulkȱ ofȱ itsȱ revenueȱ wasȱ generatedȱ fromȱ phoneȱ cardȱ sales,ȱ notȱ

necessarilyȱsweepstakesȱgames.21ȱȱȱ

Insuranceȱ

ȱ OnȱJuneȱ2,ȱ2010,ȱBoothȱleasedȱaȱstorefrontȱatȱaȱMacon,ȱGeorgiaȱshoppingȱcenterȱ

fromȱwhichȱ toȱoperateȱActionȱStop.22ȱ ȱBecauseȱherȱ leaseȱ agreementȱ requiredȱ thatȱ sheȱ

obtainȱcommercialȱ liabilityȱ insuranceȱ forȱActionȱStop,ȱBoothȱcontactedȱBB&Tȱ thatȱdayȱ

andȱ requestedȱ assistanceȱ inȱ obtainingȱ insuranceȱ quotes.23ȱ ȱ BB&Tȱ isȱ anȱ independentȱ

insuranceȱ agencyȱ thatȱ placesȱ clientsȱwithȱ suitableȱ insuranceȱ companiesȱ andȱ policiesȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
18ȱId.ȱatȱ29Ȭ34.ȱ
19ȱId.ȱatȱ34Ȭ35.ȱ
20ȱBoothȱDep.ȱEx.ȱ16ȱ[Doc.ȱ43Ȭ1ȱatȱ35].ȱ
21ȱId.ȱatȱ42ȱ[Doc.ȱ39];ȱBoothȱDep.ȱVol.ȱII,ȱ17ȱ[Doc.ȱ43].ȱ
22ȱBoothȱDep.ȱVol.ȱII,ȱ27ȱ[Doc.ȱ43].ȱ
23ȱJonesȱAff.ȱ¶¶ȱ2,ȱ4ȱ[Doc.ȱ36Ȭ7];ȱBoothȱDep.ȱVol.ȱI,ȱ84Ȭ85ȱ[Doc.ȱ39].ȱ
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basedȱ onȱ itsȱ contractsȱwithȱ “hundredsȱ ofȱ insuranceȱ companies.”24ȱ ȱ Inȱ thisȱ capacity,ȱ

BB&Tȱ doesȱ notȱworkȱ forȱ anȱ insuranceȱ companyȱ norȱ doesȱ itȱ haveȱ authorityȱ toȱ bindȱ

coverageȱorȱissueȱpoliciesȱonȱbehalfȱofȱHartfordȱFireȱorȱSentinel.25ȱȱȱ

Laterȱthatȱday,ȱArthurȱJones,ȱanȱinsuranceȱsalesmanȱforȱBB&T,ȱreturnedȱBooth’sȱ

callȱandȱinquiredȱaboutȱtheȱnatureȱofȱActionȱStop’sȱbusinessȱandȱtheȱtypeȱofȱinsuranceȱ

sheȱdesired.26ȱ ȱBoothȱ informedȱ Jonesȱ thatȱsheȱneededȱcommercialȱ insuranceȱasȱwellȱasȱ

workersȱcompensationȱinsuranceȱandȱdescribedȱActionȱStopȱasȱanȱinternetȱcaféȱthatȱsoldȱ

phoneȱ accessoryȱproductsȱ andȱ offeredȱ freeȱ softȱdrinksȱ andȱ snacksȱ toȱ itsȱ customers.27ȱȱ

Basedȱ onȱ thisȱ conversation,ȱ Jonesȱ determinedȱ thatȱ Actionȱ Stopȱ wasȱ lookingȱ forȱ aȱ

businessȱ owner’sȱ policy,ȱ aȱworkersȱ compensationȱ policy,ȱ andȱ propertyȱ andȱ liabilityȱ

coverage,ȱconcludingȱthatȱHartfordȱwouldȱbeȱtheȱ“bestȱproductȱwithȱtheȱbestȱcostȱ[and]ȱ

bestȱ premiumȱ forȱ [Actionȱ Stop].”28ȱ ȱ Thatȱ afternoon,ȱ Jonesȱ submittedȱ Actionȱ Stop’sȱ

informationȱtoȱHartford,ȱrequestingȱaȱcommercialȱgeneralȱliabilityȱpolicyȱfromȱSentinelȱ

andȱaȱworkersȱcompensationȱpolicyȱfromȱHartfordȱFire.29ȱȱȱ

JenniferȱVaughnsȬLiddle,ȱanȱunderwritingȱassistantȱ forȱHartfordȱwhoȱprocessesȱ

Hartford’sȱinsuranceȱapplications,ȱreviewedȱJones’sȱinitialȱsubmissionȱandȱ“flagged”ȱitȱ

forȱadditionalȱ inquiryȱbecauseȱofȱActionȱStop’sȱstatedȱ intentionȱ toȱoperateȱanȱ internetȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
24ȱJonesȱDep.ȱ54Ȭ55ȱ[Doc.ȱ40].ȱ
25ȱId.ȱatȱ55.ȱ
26ȱJonesȱAff.ȱ¶ȱ11ȱ[Doc.ȱ36Ȭ7];ȱJonesȱDep.ȱ15ȱ[Doc.ȱ40];ȱBoothȱDep.ȱVol.ȱI,ȱ86ȱ[Doc.ȱ39].ȱ
27ȱBoothȱDep.ȱVol.ȱI,ȱ86Ȭ87ȱ[Doc.ȱ39].ȱ
28ȱJonesȱDep.ȱ26,ȱ27ȱ[Doc.ȱ40].ȱ
29ȱJonesȱAff.ȱ¶ȱ11ȱ[Doc.ȱ36Ȭ7].ȱ



8ȱ
ȱ

café.30ȱȱInȱaȱFebruaryȱofȱ2010ȱinternalȱmemorandum,ȱHartfordȱwarnedȱitsȱunderwritersȱ

ofȱtheȱrisksȱassociatedȱwithȱ internetȱcafésȱofferingȱsweepstakesȱandȱ instructedȱthemȱtoȱ

makeȱcertainȱ inquiriesȱofȱ thoseȱbusinessesȱdescribingȱ themselvesȱasȱanȱ internetȱcafé.31ȱȱ

Inȱrelevantȱpart,ȱtheȱmemorandumȱstatedȱtheȱfollowing:ȱ

Aȱ recentȱ developmentȱ associatedȱ withȱ internetȱ cafésȱ hasȱ beenȱ theȱ
introductionȱ ofȱ sweepstakesȱ gaming.ȱ ȱ Theȱ cafésȱ sellȱ customersȱ phoneȱ
cardsȱ orȱ internetȱ timeȱ thatȱ allowsȱ themȱ toȱ playȱ sweepstakesȱ games—

mostlyȱslotȱandȱcardȱgames.ȱȱCustomersȱcanȱwinȱprizes,ȱmoreȱplayingȱtimeȱ
orȱcash.ȱ
ȱ
…ȱ
ȱ
We’reȱonlyȱawareȱofȱsweepstakesȱgamingȱ inȱ internetȱcafésȱsurfacingȱ inȱaȱ
smallȱnumberȱofȱstatesȱthusȱfarȱ…ȱbutȱit’sȱexpectedȱtoȱcontinueȱtoȱrapidlyȱ
expandȱdueȱtoȱtheȱhighȱprofitȱmargins.ȱȱGamblingȱisȱillegalȱinȱmostȱstates,ȱ
butȱtheseȱoperationsȱareȱfindingȱloopholesȱinȱtheȱlawsȱthatȱallowȱthemȱtoȱ
operate.ȱ
ȱ
…ȱ
ȱ
Besidesȱ theȱobviousȱconcernȱregardingȱ insuringȱanȱ illegalȱbusiness,ȱ thereȱ
areȱotherȱ insuranceȱconcernsȱassociatedȱwithȱ theseȱsweepstakesȱ fromȱ theȱ
potentialȱcrimeȱexposureȱpresentedȱbyȱ largeȱsumsȱofȱcashȱ toȱ theȱ liabilityȱ
associatedȱoperatingȱlateȱintoȱtheȱnight.ȱ
ȱ
…ȱ
ȱ
Ourȱ positionȱ isȱ toȱ avoidȱ insuringȱ internetȱ cafésȱ …ȱ withȱ knownȱ
sweepstakesȱorȱgamblingȱoperations.ȱȱTheȱexistenceȱofȱanȱinternetȱcaféȱ…ȱ
canȱ usuallyȱ beȱ determinedȱ byȱ theȱ name,ȱ butȱwhetherȱ theȱ sweepstakesȱ
exposureȱexistsȱisȱnotȱusuallyȱobvious.32ȱȱ
ȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
30ȱVaughnsȬLiddleȱDecl.ȱ¶ȱ2ȱ[Doc.ȱ37Ȭ3].ȱ
31ȱId.ȱatȱ¶ȱ3.ȱ
32ȱVaughnsȬLiddleȱDecl.ȱEx.ȱ2ȱ[Doc.ȱ37Ȭ3]ȱ(emphasisȱadded).ȱ
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Basedȱonȱtheȱmemorandum,ȱVaughnsȬLiddleȱrepliedȱtoȱJones’sȱsubmissionȱwithȱseveralȱ

questionsȱaboutȱActionȱStop’sȱbusiness,ȱincluding:ȱ“Doesȱtheȱinsuredȱofferȱanyȱtypeȱofȱ

sweepstakes,ȱgambling,ȱorȱarcadeȱgames[?]”33ȱ

ȱ Jonesȱ promptlyȱ calledȱ Boothȱ regardingȱ VaughnȬLiddle’sȱ concerns.34ȱ ȱ Whatȱ

specificallyȱ Jonesȱ askedȱ Booth,ȱ andȱwhat,ȱ ifȱ anythingȱ Boothȱ answered,ȱ isȱ disputed.ȱȱ

However,ȱ readingȱ theȱ factsȱ inȱ theȱ lightȱ mostȱ favorableȱ toȱ Actionȱ Stop,ȱ theȱ Courtȱ

considersȱonlyȱActionȱStop’sȱversionȱofȱ events.ȱ ȱAccordingȱ toȱBooth,ȱ Jonesȱaskedȱherȱ

aboutȱarcadeȱgames,ȱbutȱdidȱnotȱaskȱaboutȱsweepstakesȱorȱgambling.35ȱȱAlthoughȱBoothȱ

admittedȱthatȱsheȱwasȱdrivingȱandȱconsequentlyȱcouldȱonlyȱrememberȱ“bitsȱandȱpieces”ȱ

ofȱtheȱconversation,ȱsheȱunequivocallyȱtestifiedȱthatȱtheȱwordȱ“sweepstakes”ȱwasȱneverȱ

mentionedȱ inȱ theirȱphoneȱ call.36ȱ ȱ Inȱ sum,ȱ“sweepstakes”ȱwasȱneverȱmentionedȱ inȱanyȱ

portionȱofȱActionȱStop’sȱcommunicationȱwithȱBB&T.ȱ

Theȱ nextȱmorning,ȱ Jonesȱ respondedȱ toȱVaughnsȬLiddle’sȱ inquiriesȱ andȱ statedȱ

thatȱ“thereȱwasȱnoȱgamblingȱorȱsweepstakesȱorȱarcadeȱgames”ȱatȱActionȱStop.37ȱ ȱJonesȱ

additionallyȱrequestedȱthatȱHartfordȱissueȱpoliciesȱeffectiveȱthatȱday.38ȱȱOnȱJuneȱ3,ȱ2010,ȱ

Sentinelȱ issuedȱ aȱ commercialȱ generalȱ liabilityȱ policyȱ andȱ Hartfordȱ Fireȱ issuedȱ aȱ

workers’ȱ compensationȱ liabilityȱpolicyȱ forȱ oneȱ year,ȱ bothȱ ofȱwhichȱwereȱ renewedȱ inȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
33ȱVaughnsȬLiddleȱDecl.ȱ¶ȱ4,ȱEx.ȱ3ȱ[Doc.ȱ37Ȭ3].ȱ
34ȱJonesȱDep.ȱ33ȱ[Doc.ȱ40].ȱ
35ȱBoothȱDep.ȱVol.ȱII,ȱ32ȱ[Doc.ȱ43].ȱ
36ȱBoothȱDep.ȱVol.ȱI,ȱ99Ȭ104,ȱ95ȱ[Doc.ȱ39];ȱBoothȱDep.ȱVol.ȱII,ȱ26ȱ[Doc.ȱ43].ȱ
37ȱVaughnsȬLiddleȱDecl.¶ȱ5,ȱEx.ȱ3ȱ[Doc.ȱ37Ȭ3].ȱ
38ȱId.ȱ
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Juneȱofȱ2011ȱforȱanȱadditionalȱyear.39ȱȱȱ

BurglariesȱandȱPlaintiffs’ȱInvestigationȱ

ȱ BetweenȱDecemberȱofȱ2010ȱandȱ Julyȱofȱ2011,ȱActionȱStopȱwasȱburglarizedȱ fourȱ

separateȱ times,ȱ theȱ latterȱ twoȱofȱwhichȱ tookȱplaceȱonȱ Juneȱ23,ȱ2011,ȱandȱ Julyȱ4,ȱ2011.40ȱȱȱ

Boothȱ closedȱActionȱ Stopȱ shortlyȱ afterȱ theȱ Julyȱ 4thȱ burglary.41ȱ ȱ Boothȱ subsequentlyȱ

submittedȱ claimsȱ forȱ propertyȱ damageȱ andȱ otherȱ lossesȱ underȱ theȱ Policiesȱ resultingȱ

fromȱtheȱsummerȱburglariesȱwhichȱpromotedȱHartford’sȱinvestigation.42ȱȱȱ

Whileȱ investigatingȱActionȱStop’sȱclaims,ȱHartfordȱdiscoveredȱ thatȱActionȱStopȱ

participatedȱ inȱsweepstakesȱgames.43ȱ ȱ Inȱherȱdeposition,ȱVaughnsȬLiddleȱ testifiedȱ thatȱ

“[h]adȱActionȱStopȱ indicatedȱ thatȱ itȱwouldȱbeȱoperatingȱ anȱ internetȱ caféȱ thatȱofferedȱ

sweepstakesȱ games,ȱ thenȱ the[ȱ ȱ P]oliciesȱ wouldȱ notȱ haveȱ beenȱ issuedȱ pursuantȱ toȱ

Hartford’sȱunderwritingȱguidelinesȱandȱprocedures.”44ȱ ȱInȱSeptemberȱofȱ2011,ȱSentinelȱ

andȱHartfordȱ Fireȱ bothȱ sentȱ lettersȱ cancellingȱ theirȱ Policiesȱ toȱActionȱ Stopȱ effectiveȱ

Octoberȱ17,ȱ2011,ȱandȱDecemberȱ1,ȱ2011,ȱrespectively.45ȱ

ȱ OnȱDecemberȱ 13,ȱ 2011,ȱHartfordȱ filedȱ theȱ instantȱ actionȱ againstȱActionȱ Stop,ȱ

Williams,ȱ andȱ Surles,ȱ seekingȱ toȱ rescindȱ theȱ Policyȱ onȱ theȱ groundsȱ ofȱ aȱ materialȱ

misrepresentation.ȱ ȱ Subsequently,ȱ theȱ Courtȱ permittedȱ Actionȱ Stopȱ toȱ amendȱ theirȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
39ȱCompl.ȱExs.ȱB,ȱC,ȱD,ȱ&ȱEȱ[Docs.ȱ1Ȭ10].ȱ
40ȱBoothȱDep.ȱVol.ȱII,ȱ63ȱ[Doc.ȱ43].ȱ
41ȱPoliceȱReportȱIȱ[Doc.ȱ36Ȭ3ȱatȱ16];ȱPoliceȱReportȱIIȱ[Doc.ȱ36Ȭ3ȱatȱ16,ȱ21];ȱBoothȱDep.ȱ63ȱ[Doc.ȱ43].ȱ
42ȱBoothȱDep.ȱVol.ȱII,ȱ62,ȱ76ȱ[Doc.ȱ43].ȱ
43ȱBoothȱDep.ȱVol.ȱII,ȱEx.ȱ16ȱ[Doc.ȱ43Ȭ1ȱatȱ37].ȱ
44ȱVaughnsȬLiddleȱDecl.ȱ¶ȱ6ȱ[Doc.ȱ37Ȭ3].ȱ
45ȱCancellationȱLettersȱ[Docs.ȱ1Ȭ11,ȱ1Ȭ12].ȱ
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answerȱandȱassertȱbreachȱofȱcontractȱandȱbadȱfaithȱcounterclaimsȱagainstȱHartfordȱandȱ

joinȱBB&Tȱasȱ aȱ thirdȬpartyȱDefendantȱ forȱ itsȱ allegedȱ failureȱ toȱprocureȱ theȱ requestedȱ

insurance.46ȱȱȱ

ȱ HartfordȱandȱBB&Tȱmovedȱ forȱ summaryȱ judgmentȱonȱMarchȱ15,ȱ2013,ȱandȱonȱ

Marchȱ18,ȱ2013,ȱHartfordȱtimelyȱfiledȱaȱsupplementalȱmotion.ȱȱActionȱStopȱrespondedȱtoȱ

Hartford’sȱ andȱ BB&T’sȱMotions;ȱ Plaintiffsȱ andȱ BB&Tȱ haveȱ sinceȱ filedȱ theirȱ replies.ȱȱ

Accordingly,ȱtheȱMotionsȱareȱnowȱripeȱforȱthisȱCourt’sȱreview.ȱȱ

DISCUSSIONȱ

Asȱ aȱ preliminaryȱ matter,ȱ Localȱ Ruleȱ 56ȱ requiresȱ theȱ movantȱ forȱ summaryȱ

judgmentȱ toȱ includeȱwithȱ theȱmotionȱ andȱmemorandumȱ ofȱ lawȱ aȱ separate,ȱ concise,ȱ

numberedȱstatementȱofȱ theȱmaterialȱ factsȱasȱ toȱwhichȱ itȱcontendsȱ thereȱ isȱnoȱgenuineȱ

issueȱtoȱbeȱtried,ȱandȱrequiresȱtheȱnonȬmovantȱtoȱrespondȱtoȱtheȱstatementȱofȱmaterialȱ

factsȱ byȱ objectingȱ to,ȱ admitting,ȱ orȱ specificallyȱ refutingȱ eachȱ fact.47ȱ ȱ Pursuantȱ toȱ thisȱ

Rule,ȱaȱnonȬmovant’sȱfailureȱtoȱrefuteȱtheȱstatementȱofȱmaterialȱfactsȱinȱthisȱmannerȱwillȱ

resultȱ inȱ theȱCourt’sȱdeemingȱ eachȱofȱ theȱmovant’sȱ factsȱadmitted,ȱ“unlessȱotherwiseȱ

inappropriate.”48ȱȱȱ

Here,ȱinȱrespondingȱtoȱtheȱMotionsȱforȱSummaryȱJudgment,ȱActionȱStopȱfailedȱtoȱ

respondȱ toȱHartford’sȱ andȱ BB&T’sȱ statementsȱ ofȱ undisputedȱmaterialȱ facts,ȱ insteadȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
46ȱOrderȱ[Doc.ȱ23].ȱ
47ȱM.D.ȱGa.ȱL.R.ȱ56.ȱ
48ȱId.ȱ
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filingȱ itsȱ ownȱ separateȱ statementȱ ofȱmaterialȱ disputedȱ facts.ȱ ȱ Inȱ theirȱ Replyȱ Briefs,ȱ

movantsȱargueȱthatȱtheirȱstatementsȱofȱfactsȱshouldȱbeȱdeemedȱadmittedȱbecauseȱActionȱ

StopȱfailedȱtoȱcomplyȱwithȱLocalȱRuleȱ56.ȱȱȱ

LocalȱRuleȱ56ȱisȱintendedȱtoȱinstructȱtheȱpartiesȱonȱhowȱbestȱtoȱassistȱtheȱCourtȱinȱ

identifyingȱgenuineȱmaterialȱfactsȱwhichȱareȱinȱdispute.ȱȱAfterȱall,ȱ“[j]udgesȱareȱnotȱlikeȱ

pigs,ȱ huntingȱ forȱ trufflesȱ buriedȱ inȱ briefs.”49ȱ ȱ Inȱ theȱ EleventhȱCircuit,ȱ localȱ rulesȱ areȱ

bindingȱ onȱ theȱ parties,ȱ butȱ theȱ enforcementȱ ofȱ theseȱ rulesȱmustȱ beȱ temperedȱwithȱ

considerationȱofȱtheȱcircumstances.ȱ ȱHere,ȱtheȱCourtȱfindsȱthatȱtheȱmaterialsȱpresentedȱ

byȱ theȱ partiesȱ provideȱ aȱ sufficientlyȱ developedȱ recordȱ forȱ theȱ adjudicationȱ ofȱ theȱ

pendingȱ Motions,ȱ especiallyȱ whenȱ consideringȱ thatȱ factsȱ andȱ reasonableȱ inferencesȱ

mustȱ beȱ construedȱ inȱ favorȱ ofȱ theȱ nonȬmovingȱparty.ȱ ȱTheȱCourtȱ thusȱ considersȱ theȱ

meritsȱofȱtheȱpendingȱsummaryȱjudgmentȱmotions.ȱ

I. Hartford’sȱMotionsȱforȱSummaryȱJudgmentȱ
ȱ

Itȱ isȱundisputedȱthatȱ theȱPoliciesȱatȱ issueȱrecognizeȱburglaryȱasȱaȱvalidȱclaimȱofȱ

loss.ȱ ȱ Inȱ itsȱMotions,ȱHartfordȱseeksȱ toȱ (1)ȱrescindȱ theȱPoliciesȱbasedȱonȱActionȱStop’sȱ

allegedȱmisrepresentations,ȱ andȱ (2)ȱ dismissȱActionȱ Stop’sȱ badȱ faithȱ counterclaimȱ forȱ

failureȱtoȱpayȱunderȱtheȱPolicies.ȱȱTheȱCourtȱfirstȱconsidersȱwhetherȱHartfordȱisȱentitledȱ

toȱrescindȱtheȱPoliciesȱasȱaȱmatterȱofȱlaw.ȱ

A. Rescissionȱȱȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
49ȱUnitedȱStatesȱv.ȱDunkel,ȱ927ȱF.2dȱ955,ȱ956ȱ(7thȱCir.ȱ1991)ȱ(citedȱbyȱSmithȱv.ȱSec.,ȱDep’tȱofȱCorrs.,ȱ572ȱF.3dȱ
1327,ȱ1352ȱ(11thȱCir.ȱ2009)).ȱ
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ȱ UnderȱGeorgiaȱlaw,ȱ

Misrepresentations,ȱ incorrectȱ statements,ȱ orȱ omissionsȱ ofȱ factȱ onȱ anȱ
insuranceȱapplicationȱdoȱnotȱpreventȱrecoveryȱunderȱtheȱpolicyȱunlessȱ(1)ȱ
fraudulent;ȱ (2)ȱmaterialȱ eitherȱ toȱ acceptanceȱ ofȱ theȱ riskȱ orȱ theȱ hazardȱ
assumed;ȱorȱ(3)ȱtheȱinsurerȱinȱgoodȱfaithȱwouldȱnotȱhaveȱissuedȱtheȱpolicyȱ
ifȱtheȱtrueȱfactsȱhadȱbeenȱknownȱtoȱtheȱinsurer.50ȱȱ
ȱ

ToȱvoidȱanȱinsuranceȱpolicyȱunderȱO.C.G.A.ȱ§ȱ33Ȭ24Ȭ7(b),ȱtheȱinsurerȱmustȱshowȱ(1)ȱtheȱ

existenceȱofȱaȱmisrepresentation,ȱomission,ȱconcealmentȱofȱfacts,ȱorȱincorrectȱfactȱmadeȱ

byȱ orȱ onȱ behalfȱ ofȱ anȱ insured,ȱ andȱ (2)ȱ theȱmaterialityȱ ofȱ suchȱ facts,ȱ omissions,ȱ orȱ

misrepresentation.51ȱȱTheȱCourtȱconsidersȱbothȱofȱtheseȱelementsȱseparately.ȱ

1. ExistenceȱofȱtheȱMisrepresentationȱ ȱ

HartfordȱcontendsȱthatȱActionȱStopȱmisrepresentedȱtheȱnatureȱofȱitsȱbusinessȱbyȱ

informingȱHartfordȱthatȱitȱdidȱnotȱparticipateȱinȱsweepstakesȱgames.ȱȱThus,ȱtheȱCourt’sȱ

inquiryȱ isȱtwoȬfold.ȱ ȱFirst,ȱtheȱCourtȱmustȱconsiderȱwhether,ȱasȱaȱmatterȱofȱ law,ȱBB&Tȱ

actedȱasȱActionȱStop’sȱagentȱsuchȱthatȱBB&T’sȱstatementsȱtoȱHartfordȱmayȱbeȱattributedȱ

toȱActionȱStopȱasȱ itsȱprincipal.ȱ ȱIfȱBB&TȱwasȱActionȱStop’sȱagent,ȱtheȱCourtȱmustȱnextȱ

determineȱwhether,ȱasȱaȱmatterȱofȱlaw,ȱBB&T,ȱonȱbehalfȱofȱActionȱStop,ȱmisrepresentedȱ

theȱnatureȱofȱtheȱbusinessȱwhenȱapplyingȱforȱinsurance.ȱȱ

Withȱ respectȱ toȱ theȱ firstȱ inquiry,ȱ theȱCourtȱ concludesȱ thatȱ theȱuncontrovertedȱ

recordȱdemonstratesȱBB&TȱactedȱasȱAgentȱStop’sȱagent.ȱȱItȱisȱundisputedȱthatȱBB&Tȱwasȱ

anȱ independentȱ insuranceȱ agentȱ andȱ “[i]ndependentȱ agentsȱ orȱ brokersȱ areȱ generallyȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
50ȱTaylorȱv.ȱGa.ȱInt’lȱLifeȱIns.ȱCo.,ȱ207ȱGa.ȱApp.ȱ341,ȱ342ȱ(1993)ȱ(citingȱOCGAȱ§ȱ33–24–7(b)).ȱ
51ȱSeeȱO.C.G.A.ȱ§ȱ33Ȭ24Ȭ7(a),ȱ(b);ȱseeȱalsoȱOakesȱv.ȱBlueȱCross/BlueȱShield,ȱ170ȱGa.ȱApp.ȱ335,ȱ336ȱ(1984).ȱ



14ȱ
ȱ

consideredȱtheȱagentȱofȱtheȱinsured,ȱnotȱtheȱinsurer.”52ȱȱBoothȱrecognizedȱBB&Tȱasȱherȱ

agentȱinȱprocuringȱinsuranceȱcoverageȱandȱreliedȱonȱJones’sȱjudgmentȱandȱdiscretionȱinȱ

thisȱ capacity.53ȱ ȱ Theȱ recordȱ alsoȱ reflectsȱ thatȱ BB&Tȱ determinedȱ theȱ natureȱ ofȱActionȱ

Stop’sȱ business,ȱ evaluatedȱ Booth’sȱ requestsȱ forȱ insuranceȱ coverage,ȱ andȱ madeȱ aȱ

coverageȱrecommendationȱthatȱheȱpromptlyȱobtainedȱBooth’sȱbehalfȱthroughȱHartford’sȱ

underwriter.ȱȱȱ

ToȱtheȱextentȱActionȱStopȱarguesȱthatȱBB&TȱisȱHartford’sȱagent,ȱthisȱargumentȱisȱ

unsupportedȱ byȱ theȱ record.ȱ ȱ Theȱ Courtȱ canȱ findȱ noȱ evidenceȱ norȱ hasȱ Actionȱ Stopȱ

pointedȱtoȱany,ȱthatȱsuggestsȱBB&TȱwasȱHartford’sȱagent.54ȱȱImportantly,ȱBB&Tȱdoesȱnotȱ

workȱ forȱanȱ insuranceȱ companyȱnorȱdoesȱ itȱhaveȱauthorityȱ toȱbindȱ coverageȱorȱ issueȱ

policiesȱonȱbehalfȱofȱHartfordȱFireȱorȱSentinel.55ȱȱConsequently,ȱtheȱCourtȱconcludesȱthatȱ

BB&Tȱ didȱ notȱ actȱ asȱHartford’sȱ agent,ȱ butȱActionȱ Stop’sȱ agent,ȱ andȱ anyȱ statementsȱ

madeȱtoȱHartfordȱbyȱBB&TȱcanȱbeȱattributedȱtoȱActionȱStopȱasȱaȱmatterȱofȱlaw.ȱ

Withȱrespectȱ toȱ theȱsecondȱdetermination,ȱwhetherȱActionȱStopȱmisrepresentedȱ

theȱ natureȱ ofȱ itsȱ businessȱ byȱ informingȱHartfordȱ thatȱ itȱ didȱ notȱ offerȱ sweepstakes,ȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
52ȱKirbyȱv.ȱNWȱNat.ȱCas.ȱCo.,ȱ213ȱGa.ȱApp.ȱ673,ȱ678ȱ(1994).ȱ
53ȱBoothȱDep.ȱVol.ȱI,ȱ84ȱ[Doc.ȱ39];ȱJonesȱDep.ȱ54ȱ[Doc.ȱ40].ȱȱHartfordȱcontendsȱthatȱActionȱStopȱadmittedȱ
BB&Tȱwasȱ itsȱ agentȱ inȱ itsȱ thirdȬpartyȱ complaintȱ andȱ thusȱ thatȱ Actionȱ Stopȱ isȱ boundȱ byȱ itsȱ judicialȱ
admission.ȱ ȱAlthoughȱ aȱ partyȱ isȱ generallyȱ boundȱ byȱ itsȱ judicialȱ admissions,ȱ seeȱ BestȱCanvasȱ Prods.ȱ&ȱ
Supplies,ȱInc.ȱv.ȱPloofȱTruckȱLines,ȱInc.,ȱ713ȱF.2dȱ618,ȱ(11thȱCir.ȱ1983),ȱanȱexceptionȱexistsȱtoȱpermitȱaȱpartyȱtoȱ
exerciseȱliberalȱpleadingȱandȱ joinderȱprovisions.ȱ ȱNicholsȱv.ȱBarwick,ȱ792ȱF.2dȱ1520,ȱ1523ȱ(11thȱCir.ȱ1986).ȱȱ
Here,ȱtheȱrecordȱreflectsȱthatȱActionȱStopȱtookȱinconsistentȱpositionsȱsoȱasȱtoȱcreateȱaȱbasisȱforȱestablishingȱ
theȱcontingentȱliabilityȱofȱBB&T.ȱȱInȱthisȱrespect,ȱHartford’sȱargumentȱisȱwithoutȱmerit.ȱ
54ȱ Seeȱ Europeanȱ Bakers,ȱ Ltd.ȱ v.ȱHolman,ȱ 117ȱGa.ȱApp.ȱ 172,ȱ 174ȱ (1985)ȱ (concludingȱ thatȱ uncontrovertedȱ
evidenceȱ“demandedȱtheȱconclusion”ȱthatȱinsuranceȱbrokerȱactedȱasȱagentȱtoȱappellant).ȱ
55ȱJonesȱDep.ȱ55ȱ[Doc.ȱ40].ȱ
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Hartfordȱ mustȱ demonstrateȱ theȱ existenceȱ ofȱ objectivelyȱ falseȱ information.ȱ ȱ “[T]heȱ

SupremeȱCourtȱofȱGeorgiaȱhasȱspecificallyȱeschewedȱanyȱneedȱforȱtheȱinsurerȱtoȱshowȱ

thatȱtheȱ[insured]ȱwasȱawareȱofȱtheȱfalsityȱofȱtheȱrepresentationȱorȱstatementȱinȱorderȱtoȱ

voidȱaȱpolicyȱunderȱsubsectionsȱ(2)ȱorȱ(3)ȱ[ofȱO.C.G.A.ȱ§ȱ33Ȭ24Ȭ7].”56ȱȱAdditionally,ȱitȱisȱ

immaterialȱwhetherȱActionȱStopȱactedȱinȱgoodȱfaithȱinȱcompletingȱtheȱapplication.57ȱ

Here,ȱ itȱ isȱundisputedȱ thatȱ theȱ informationȱ submittedȱbyȱActionȱStopȱaboutȱ itsȱ

businessȱ explicitlyȱdenouncedȱ anyȱ involvementȱwithȱ sweepstakesȱ games.58ȱ ȱ Itȱ isȱ alsoȱ

undisputedȱ that,ȱ contraryȱ toȱ thisȱ representation,ȱ Actionȱ Stopȱ didȱ inȱ factȱ offerȱ

sweepstakesȱgames.ȱ ȱTheȱ recordȱ revealsȱ thatȱ sweepstakesȱwasȱActionȱStop’sȱprimaryȱ

businessȱandȱthatȱtheȱrevenueȱgeneratedȱbyȱphoneȱcardsȱandȱpromotionalȱsweepstakesȱ

amountedȱ toȱ nearlyȱ threeȬquartersȱ ofȱActionȱ Stop’sȱ totalȱ revenue.59ȱ ȱMoreover,ȱ itȱ isȱ

apparentȱ thatȱBoothȱ intendedȱ toȱofferȱsweepstakesȱ toȱ itsȱcustomersȱ fromȱ itsȱ inception.ȱȱ

Althoughȱ Boothȱ testifiedȱ thatȱ sheȱ wouldȱ notȱ haveȱ liedȱ aboutȱ thisȱ informationȱ ifȱ

requested,ȱtheȱinsured’sȱgoodȱfaithȱintentionsȱareȱirrelevant.ȱȱConsequently,ȱreadingȱtheȱ

factsȱ inȱ theȱ lightȱ mostȱ favorableȱ toȱ Actionȱ Stop,ȱ theȱ Courtȱ findsȱ thatȱ Actionȱ Stopȱ

misrepresentedȱtheȱnatureȱofȱitsȱbusinessȱinȱitsȱinsuranceȱapplicationȱtoȱHartford.ȱ

2. MaterialityȱofȱtheȱMisrepresentationȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
56ȱWhiteȱv.ȱAm.ȱFamilyȱLifeȱAssuranceȱCo.,ȱ284ȱGa.ȱApp.ȱ58,ȱ61ȱ(2007).ȱ
57ȱDavisȱv.ȱJohnȱHancockȱMut.ȱLifeȱIns.,ȱ202ȱGa.ȱApp.ȱ3,ȱ5ȱ(1991).ȱ
58ȱVaughnsȬLiddleȱDecl.ȱ¶ȱ5,ȱEx.ȱ3ȱ[Doc.ȱ37Ȭ3].ȱ
59ȱBoothȱDep.ȱVol.ȱI,ȱ42ȱ[Doc.ȱ39];ȱBoothȱDep.ȱVol.ȱII,ȱ35Ȭ37ȱ[Doc.ȱ40].ȱ
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ȱ ActionȱStopȱnextȱarguesȱthatȱevenȱifȱitȱdidȱmisrepresentȱtheȱnatureȱofȱitsȱbusiness,ȱ

theȱ misrepresentationȱ wasȱ immaterial.ȱ ȱ Hartfordȱ countersȱ withȱ VaughnsȬLiddle’sȱ

testimonyȱthatȱHartfordȱwouldȱnotȱhaveȱinsuredȱActionȱStopȱhadȱitȱknownȱthatȱActionȱ

Stopȱparticipatedȱinȱsweepstakesȱgames.ȱȱȱ

UnderȱO.C.G.A.ȱ§ȱ33Ȭ24Ȭ7(b)(3),ȱanȱinsurerȱmayȱrescindȱaȱpolicyȱifȱitȱshowsȱthatȱitȱ

wouldȱnotȱhaveȱ issuedȱ aȱpolicyȱunderȱ itsȱunderwritingȱguidelinesȱhadȱ theȱ trueȱ factsȱ

beenȱ disclosed.60ȱ ȱAnȱ insurerȱmustȱ proveȱ thatȱ theȱ statementȱwasȱmaterialȱ becauseȱ itȱ

changedȱ“theȱnature,ȱextent,ȱorȱcharacterȱofȱtheȱrisk.”61ȱȱ“Aȱmaterialȱmisrepresentationȱisȱ

oneȱ thatȱwouldȱ influenceȱaȱprudentȱ insurerȱ inȱdecidingȱwhetherȱ toȱassumeȱtheȱriskȱofȱ

providingȱ coverage.”62ȱ ȱ “Ordinarilyȱ itȱ isȱ aȱ juryȱ questionȱ asȱ toȱ whetherȱ aȱ

misrepresentationȱ isȱ material,ȱ butȱ whereȱ theȱ evidenceȱ excludesȱ everyȱ reasonableȱ

inferenceȱexceptȱthatȱitȱwasȱmaterial,ȱitȱisȱaȱquestionȱofȱlawȱforȱtheȱcourt.”63ȱ

Here,ȱ theȱ undisputedȱ evidenceȱ demonstratesȱ thatȱ VaughnsȬLiddleȱ flaggedȱ

Actionȱ Stop’sȱ initialȱ submissionȱ forȱ additionalȱ inquiryȱ becauseȱ ofȱ anȱ internalȱ

memorandumȱ circulatedȱ fourȱ monthsȱ earlier.ȱ ȱ Inȱ additionȱ toȱ describingȱ theȱ risksȱ

associatedȱwithȱ offeringȱ sweepstakes,ȱ theȱmemorandumȱ stated:ȱ “Ourȱ positionȱ isȱ toȱ

avoidȱ insuringȱ internetȱ cafésȱ orȱ cybercafésȱ withȱ knownȱ sweepstakesȱ orȱ gamblingȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
60ȱO.C.G.A.ȱ§ȱ33Ȭ24Ȭ7(b)(3).ȱ
61ȱNappierȱv.ȱAllstateȱIns.ȱCo.,ȱ961ȱF.2dȱ168,ȱ168ȱ(11thȱCir.ȱ1992).ȱ
62ȱId.ȱatȱ170ȱ(citingȱHaugsethȱv.ȱCottonȱStatesȱMut.ȱIns.ȱCo.,ȱ192ȱGa.ȱApp.ȱ853,ȱ854ȱ(1989)).ȱ
63ȱMillerȱv.ȱNationwideȱIns.,ȱ202ȱGa.ȱApp.ȱ737,ȱ738ȱ(1992).ȱ
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operations.”64ȱ ȱ VaughnsȬLiddleȱ specificallyȱ requestedȱ thatȱ Jonesȱ makeȱ additionalȱ

inquiriesȱofȱActionȱStopȱand,ȱonlyȱafterȱlearning,ȱinȱpart,ȱthatȱActionȱStopȱdidȱnotȱofferȱ

sweepstakes,ȱ didȱHartfordȱ issueȱ theȱ Policies.ȱ ȱ Importantly,ȱVaughnsȬLiddleȱ testifiedȱ

thatȱhadȱActionȱStopȱrevealedȱthatȱitȱofferedȱsweepstakesȱgamesȱtoȱitsȱcustomersȱinȱitsȱ

application,ȱ “thenȱ [theȱ Policies]ȱwouldȱ notȱ haveȱ beenȱ issuedȱ pursuantȱ toȱHartford’sȱ

underwritingȱ guidelinesȱ andȱ procedures.”65ȱ ȱ Althoughȱ theȱ materialityȱ ofȱ aȱ

misrepresentationȱ isȱ usuallyȱ reservedȱ forȱ aȱ jury,ȱActionȱ Stopȱ hasȱ notȱ producedȱ anyȱ

evidenceȱ contradictingȱ VaughnsȬLiddle’sȱ testimony.66ȱ ȱ Thus,ȱ becauseȱ theȱ

uncontrovertedȱevidenceȱconclusivelyȱestablishesȱthatȱHartfordȱwouldȱnotȱhaveȱissuedȱ

theȱPoliciesȱunderȱitsȱunderwritingȱguidelinesȱifȱitȱknownȱthatȱActionȱStopȱparticipatedȱ

inȱsweepstakesȱgames,ȱtheȱCourtȱfindsȱthat,ȱasȱaȱmatterȱofȱlaw,ȱtheȱfailureȱtoȱdiscloseȱtheȱ

trueȱnatureȱofȱActionȱStop’sȱbusinessȱwasȱmaterialȱtoȱtheȱacceptanceȱofȱtheȱrisk.ȱȱ

Basedȱ onȱ theȱ foregoing,ȱ theȱCourtȱ findsȱ that,ȱ asȱ aȱmatterȱ ofȱ law,ȱActionȱ Stopȱ

madeȱaȱmaterialȱmisrepresentationȱinȱapplyingȱforȱinsuranceȱandȱthusȱthatȱtheȱPoliciesȱ

areȱdueȱ toȱ beȱ rescinded.ȱ ȱAccordingly,ȱHartford’sȱMotionȱ forȱ Summaryȱ Judgmentȱ isȱ

GRANTED.ȱ ȱ Becauseȱ theȱ Policiesȱ areȱ rescindedȱ asȱ aȱmatterȱ ofȱ law,ȱ thereȱ existsȱ noȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
64ȱVaughnsȬLiddleȱDecl.ȱEx.ȱ2ȱ[Doc.ȱ37Ȭ3].ȱ
65ȱVaughnsȬLiddleȱDecl.ȱ¶ȱ16ȱ[Doc.ȱ37Ȭ3].ȱ
66ȱSeeȱMiller,ȱ202ȱGa.ȱApp.ȱatȱ782.ȱ
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contractȱunderȱwhichȱActionȱStopȱcanȱpursueȱ itsȱbreachȱofȱcontractȱcounterclaim;ȱ thisȱ

claimȱisȱalsoȱthereforeȱdismissed.67ȱȱȱ

B. BadȱFaithȱCounterclaimȱ

Likewise,ȱwithȱrespectȱtoȱActionȱStop’sȱbadȱfaithȱcounterclaimȱagainstȱHartford,ȱ

theȱ Courtȱ findsȱ thatȱ thisȱ claimȱ cannotȱ surviveȱ summaryȱ judgment.ȱ ȱ Actionȱ Stop’sȱ

materialȱmisrepresentationȱinȱitsȱinsuranceȱapplicationȱconstitutedȱaȱreasonableȱgroundȱ

forȱHartfordȱtoȱcontestȱtheȱclaims.ȱȱAlthoughȱdeterminationsȱofȱbadȱfaithȱareȱordinarilyȱ

reservedȱforȱtheȱjury,68ȱaȱbadȱfaithȱclaimȱfailsȱasȱaȱmatterȱofȱlawȱifȱtheȱinsurerȱhasȱ“anyȱ

reasonableȱ groundȱ toȱ contestȱ theȱ claim.”69ȱ ȱ Accordingly,ȱ Hartford’sȱ Supplementalȱ

Motionȱ seekingȱ summaryȱ judgmentȱ asȱ toȱ Actionȱ Stop’sȱ badȱ faithȱ counterclaimȱ isȱ

GRANTED.ȱ

C. BB&T’sȱMotionȱforȱSummaryȱJudgmentȱ

BecauseȱHartford’sȱ Policiesȱ areȱ rescindedȱ asȱ aȱmatterȱ ofȱ law,ȱ theȱ Courtȱ nextȱ

considersȱ BB&T’sȱ Motionȱ forȱ Summaryȱ Judgmentȱ asȱ toȱ Actionȱ Stop’sȱ negligentȱ

procurementȱ claim.ȱ ȱ Inȱ itsȱ ThirdȬPartyȱComplaint,ȱActionȱ Stopȱ allegesȱ thatȱ BB&Tȱ isȱ

liableȱforȱitsȱnegligenceȱinȱfailingȱtoȱprocureȱtheȱrequestedȱinsurance.ȱȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
67ȱJonesȱv.ȱValleyȱForgeȱIns.ȱCo.,ȱ191ȱGa.ȱApp.ȱ591,ȱ591ȱ(1989);ȱseeȱDraczȱv.ȱAm.ȱGen.ȱLifeȱIns.ȱCo.,ȱ427ȱF.ȱSupp.ȱ
2dȱ1165,ȱ1170ȱ(M.D.ȱGa.ȱ2006).ȱ
68ȱStegallȱv.ȱGuardianȱLifeȱIns.ȱCo.ȱofȱAm.,ȱ171ȱGa.ȱApp.ȱ576,ȱ577ȱ(1984).ȱ
69ȱGrangeȱMut.ȱCas.ȱCo.ȱv.ȱLaw,ȱ223ȱGa.ȱApp.ȱ748,ȱ750ȱ(1996).ȱ
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Pursuantȱ toȱGeorgiaȱ law,ȱ theȱrequisiteȱelementsȱofȱaȱnegligenceȱcauseȱofȱactionȱ

areȱ duty,ȱ breachȱ ofȱ duty,ȱ causation,ȱ andȱ damages.70ȱ ȱ Whenȱ anȱ insuranceȱ agentȱ

negligentlyȱ failsȱ toȱprocureȱrequestedȱ insurance,ȱheȱstepsȱ intoȱ theȱshoesȱofȱ theȱ insurerȱ

andȱbecomesȱ“liableȱ forȱ lossȱorȱdamageȱ toȱ theȱ limitȱofȱ theȱagreedȱpolicy.”71ȱ ȱGeorgiaȱ

courtsȱ haveȱ consistentlyȱ reiteratedȱ thatȱ theȱ agentȱ mustȱ haveȱ failedȱ toȱ procureȱ theȱ

requestedȱinsuranceȱtoȱbeȱliableȱforȱnegligentȱprocurement.72ȱȱȱ

AlthoughȱActionȱStopȱ contendsȱ thatȱBB&Tȱ “owedȱActionȱStop,ȱLLCȱ aȱdutyȱ toȱ

PROVIDEȱTHEȱINSURANCEȱREQUESTED,”ȱActionȱStopȱfailsȱtoȱpointȱtoȱanyȱevidenceȱ

thatȱActionȱStopȱrequestedȱ insuranceȱ forȱ itsȱsweepstakesȱbusinessȱorȱevenȱ thatȱActionȱ

Stopȱ disclosedȱ itsȱ participationȱ inȱ sweepstakesȱ toȱ BB&T,ȱ despiteȱ theȱ factȱ thatȱ

sweepstakesȱwasȱ theȱcornerstoneȱofȱActionȱStop’sȱbusiness.73ȱ ȱEvenȱwhenȱ readingȱ theȱ

factsȱinȱtheȱlightȱmostȱfavorableȱtoȱActionȱStop,ȱBoothȱneverȱdiscussedȱtheȱsweepstakesȱ

portionȱ ofȱ herȱ businessȱwithȱ Jonesȱ norȱ didȱ sheȱ requestȱ sweepstakesȱ coverage.ȱ ȱ Theȱ

Courtȱ thereforeȱ findsȱ thatȱ BB&Tȱ didȱ notȱ haveȱ aȱ dutyȱ toȱ procureȱ insuranceȱ forȱ aȱ

sweepstakesȱ business,ȱ andȱ becauseȱ theȱ insuranceȱ thatȱBB&Tȱprocuredȱdoesȱnotȱ varyȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
70ȱJohnsonȱv.ȱAm.ȱNat’lȱRedȱCross,ȱ276ȱGa.ȱ270,ȱ272ȱ(2003);ȱseeȱFourȱSeasonsȱHealthcare,ȱInc.ȱv.ȱWillisȱIns.ȱServs.ȱ
ofȱGa.ȱInc.,ȱ299ȱGa.ȱApp.ȱ183,ȱ186ȱ(2009)ȱ(recognizingȱnegligentȱprocurementȱtoȱbeȱaȱnegligenceȱcauseȱofȱ
action).ȱ
71ȱGa.ȱFarmȱBureauȱMut.ȱIns.ȱCo.ȱv.ȱArnold,ȱ175ȱGa.ȱApp.ȱ850,ȱ852ȱ(1985).ȱ
72ȱSee,ȱe.g.,ȱMoseleyȱv.ȱCoastalȱPlainsȱGinȱCo.,ȱInc.,ȱ199ȱGa.ȱApp.ȱ99,ȱ100ȱ(1991)ȱ(“Whereȱoneȱundertakesȱtoȱ
procureȱ insuranceȱ forȱ anotherȱ andȱ isȱ guiltyȱ ofȱ negligenceȱ inȱ hisȱ undertaking,ȱ heȱ isȱ liableȱ forȱ lossȱ orȱ
damageȱtoȱtheȱlimitȱofȱtheȱagreedȱpolicy.”).ȱ
73ȱResp.ȱBr.ȱ[Doc.ȱ50ȱatȱ9]ȱ(emphasisȱinȱoriginal).ȱ
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fromȱtheȱinsuranceȱthatȱActionȱStopȱrequested,ȱBB&Tȱdidȱnot,ȱasȱaȱmatterȱofȱlaw,ȱbreachȱ

itsȱdutyȱtoȱprocureȱtheȱrequestedȱinsurance.ȱȱȱ

Evenȱ assuming,ȱ however,ȱ thatȱActionȱ Stopȱ didȱ requestȱ sweepstakesȱ coverage,ȱ

Actionȱ Stopȱ neverthelessȱ cannotȱ proveȱ theȱ causationȱ elementȱ ofȱ itsȱ claim.ȱ ȱ “Underȱ

Georgiaȱlaw…theȱallegedȱwrongdoingȱofȱanȱinsuranceȱagentȱisȱnotȱtheȱproximateȱcauseȱ

ofȱtheȱ insured’sȱdenialȱofȱcoverageȱunlessȱcoverageȱwouldȱhaveȱbeenȱavailableȱbutȱforȱ

theȱ agent’sȱ wrongdoing.”74ȱ ȱ Here,ȱ Actionȱ Stopȱ hasȱ failedȱ toȱ produceȱ anyȱ evidenceȱ

sufficientȱtoȱsupportȱaȱfindingȱthatȱcoverageȱforȱsweepstakesȱgamingȱwouldȱhaveȱbeenȱ

availableȱ fromȱotherȱ insuranceȱ company.ȱ ȱAsȱaȱ result,ȱActionȱStop’sȱnegligenceȱ claimȱ

failsȱasȱaȱmatterȱofȱlaw.ȱȱȱ

ToȱtheȱextentȱActionȱStopȱcontendsȱthatȱBB&Tȱalsoȱbreachedȱitsȱdutyȱbyȱfailingȱtoȱ

accuratelyȱ portrayȱActionȱ Stop’sȱ businessȱ toȱHartford,ȱ thisȱ theoryȱ cannotȱwithstandȱ

summaryȱ judgment.ȱ ȱAsȱdiscussedȱActionȱStopȱhasȱfailedȱtoȱdemonstrateȱhowȱBB&T’sȱ

actionsȱcausedȱtheȱallegedȱlossȱtoȱActionȱStop.ȱȱȱ

Basedȱonȱtheȱforegoing,ȱActionȱStop’sȱnegligentȱprocurementȱclaimȱagainstȱBB&Tȱ

cannotȱdefeatȱ summaryȱ judgment,ȱ andȱBB&T’sȱMotionȱ forȱ Summaryȱ Judgmentȱwithȱ

respectȱtoȱthisȱclaimȱisȱGRANTED.ȱȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
74ȱMerrittȱv.ȱHubȱInt’lȱSWȱAgencyȱLtd.,ȱ466ȱF.ȱApp’xȱ779,ȱ780ȱ(11thȱCir.ȱ2012)ȱ(citingȱConnerȱIns.ȱAgency,ȱInc.ȱ
v.ȱStrauch,ȱ198ȱGa.ȱApp.ȱ536,ȱ536ȱ(1991)ȱ&ȱPeaglerȱ&ȱManleyȱ Ins.ȱAgency,ȱ Inc.ȱv.ȱStudebaker,ȱ156ȱGa.ȱApp.ȱ
786,ȱ786ȱ(1980)).ȱ
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Finally,ȱ theȱCourtȱ concludesȱ thatȱActionȱ Stop’sȱ badȱ faithȱ claimȱ againstȱ BB&Tȱ

mustȱalsoȱbeȱdismissed.ȱȱUnderȱO.C.G.A.ȱ§ȱ13Ȭ6Ȭ11,ȱaȱplaintiffȱmayȱrecoverȱtheȱexpensesȱ

ofȱ litigationȱ ifȱ“theȱdefendantȱhasȱactedȱ inȱbadȱ faith,ȱhasȱbeenȱstubbornlyȱ litigious,ȱorȱ

hasȱ causedȱ theȱ plaintiffȱ unnecessaryȱ troubleȱ andȱ expense[.]”ȱ ȱHere,ȱ despiteȱ BB&T’sȱ

explicitȱ requestȱ forȱ summaryȱ judgmentȱ ofȱ thisȱ claim,ȱActionȱ Stopȱ failsȱ toȱ offerȱ anyȱ

responseȱ andȱ consequentlyȱ abandonsȱ itsȱ badȱ faithȱ claimȱ againstȱ BB&T.75ȱ ȱMoreover,ȱ

ActionȱStopȱdidȱnotȱproduceȱanyȱevidenceȱ toȱ indicateȱ thatȱBB&Tȱactedȱ inȱbadȱ faith.76ȱȱ

SummaryȱjudgmentȱwithȱrespectȱtoȱActionȱStop’sȱbadȱfaithȱclaimȱisȱGRANTED.ȱȱ

CONCLUSIONȱ

Inȱsum,ȱHartford’sȱMotionȱ forȱSummaryȱ Judgmentȱ [Doc.ȱ37]ȱandȱSupplementalȱ

Motionȱ forȱSummaryȱJudgmentȱ [Doc.ȱ45]ȱandȱBB&T’sȱMotionȱ forȱSummaryȱ Judgmentȱ

[Doc.ȱ36]ȱareȱGRANTED.ȱȱThisȱactionȱisȱherebyȱDISMISSEDȱinȱitsȱentirety.ȱȱ

ȱ

SOȱORDERED,ȱthisȱ23rdȱdayȱofȱJuly,ȱ2013.ȱ

S/ȱȱC.ȱAshleyȱRoyalȱ
C.ȱASHLEYȱROYALȱ
UNITEDȱSTATESȱDISTRICTȱJUDGEȱ

LMH/bbpȱ
ȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
75ȱ SeeȱWilkersonȱ v.ȱGrinnelȱCorp.,ȱ 270ȱ F.3dȱ 1314,ȱ 1322ȱ (11thȱCir.ȱ 2001)ȱ (findingȱ claimȱ abandonedȱwhereȱ
plaintiffȱdidȱnotȱaddressȱclaimȱonȱsummaryȱ judgment);ȱWuȱv.ȱSE–Atl.ȱBev.ȱCorp.,ȱ321ȱF.ȱSupp.ȱ2dȱ1317,ȱ
1333ȱ (N.D.ȱGa.ȱ2004)ȱ (findingȱclaimȱabandonedȱwhereȱplaintiffȱ failedȱ toȱaddressȱclaimȱ inȱresponseȱ toȱaȱ
motionȱforȱsummaryȱjudgment).ȱ
76ȱSeeȱMemarȱv.ȱJebraeilli,ȱ303ȱGa.ȱApp.ȱ557,ȱ563ȱ(2010)ȱ(“[I]nȱtheȱabsenceȱofȱbadȱfaith,ȱanȱawardȱpursuantȱtoȱ
O.C.G.A.ȱ§ȱ13Ȭ6Ȭ11ȱisȱnotȱauthorizedȱifȱaȱbonaȱfideȱcontroversyȱclearlyȱexistsȱbetweenȱtheȱparties.”).ȱ


