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INȱTHEȱUNITEDȱSTATESȱDISTRICTȱCOURTȱFORȱTHEȱ
MIDDLEȱDISTRICTȱOFȱGEORGIAȱ

MACONȱDIVISIONȱ
ȱ
BRANCHȱBANKINGȱ&ȱTRUSTȱ :ȱ
COMPANY,ȱsuccessorȱinȱinterestȱtoȱ :ȱ
ColonialȱBankȱbyȱassetȱacquisitionȱȱ :ȱ
fromȱtheȱFDICȱasȱReceiverȱforȱColonialȱ:ȱ
Bank,ȱ :ȱ

:ȱ
Plaintiff,ȱ ȱ ȱ ȱ :ȱ No.ȱ5:12ȬCVȬ314ȱ(CAR)ȱ

:ȱ
v.ȱ ȱ ȱ ȱ ȱ ȱ :ȱ ȱ ȱ

:ȱ ȱ
CHERRYȬAVANTȱPLANTATION,ȱ :ȱȱ
LLCȱandȱJ.ȱRUSSELLȱLIPFORD,ȱJR.,ȱ :ȱ ȱ

:ȱ
Defendants.ȱ :ȱ

___________________________________ȱȱ:ȱ
ȱ

ORDERȱONȱPLAINTIFF’SȱMOTIONȱFORȱSUMMARYȱJUDGMENTȱ

BeforeȱtheȱCourtȱ isȱaȱMotionȱforȱSummaryȱJudgmentȱ[Doc.ȱ21]ȱfiledȱbyȱPlaintiffȱ

BranchȱBankingȱ andȱTrustȱCompany,ȱ successorȱ inȱ interestȱ toȱColonialȱBankȱ byȱ assetȱ

acquisitionȱ fromȱ theȱ FederalȱDepositȱ InsuranceȱCorporationȱ asȱReceiverȱ forȱColonialȱ

Bankȱ(“BB&T”).ȱȱTherein,ȱBB&Tȱseeksȱsummaryȱjudgmentȱasȱtoȱitsȱbreachȱofȱpromissoryȱ

noteȱ claimȱ againstȱ Defendantȱ CherryȬAvantȱ Plantation,ȱ LLCȱ (“CherryȬAvant”).1ȱȱ

Havingȱ consideredȱ theȱ relevantȱ facts,ȱapplicableȱ law,ȱandȱ theȱparties’ȱ filings,ȱBB&T’sȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
1ȱ BB&Tȱ alsoȱmovesȱ forȱ summaryȱ judgmentȱ asȱ toȱ itsȱ breachȱ ofȱGuaranteeȱ claimȱ againstȱDefendantȱ J.ȱ
RussellȱLipford.ȱ ȱAfterȱ theȱ instantȱMotionȱbecameȱripe,ȱhowever,ȱLipfordȱ filedȱaȱVoluntaryȱPetitionȱ forȱ
protectionȱunderȱChapterȱ7ȱofȱtheȱUnitedȱStatesȱBankruptcyȱCode,ȱtherebyȱinitiatingȱanȱautomaticȱstayȱofȱ
thisȱcaseȱwithȱrespectȱtoȱLipfordȱunderȱ11ȱU.S.C.ȱ§ȱ361(a).ȱȱ[Docs.ȱ27,ȱ28].ȱȱConsequently,ȱBB&T’sȱrequestȱ
forȱsummaryȱ judgmentȱasȱ toȱLipfordȱ isȱDENIEDȱwithoutȱprejudice.ȱ ȱTheȱremainderȱofȱ thisȱOrderȱwillȱ
focusȱsolelyȱonȱBB&T’sȱclaimȱagainstȱCherryȬAvant.ȱ
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Motionȱ[Doc.ȱ21]ȱisȱGRANTEDȱinȱpartȱasȱtoȱDefendantȱCherryȬAvantȱandȱDENIEDȱinȱ

partȱwithoutȱprejudiceȱasȱtoȱDefendantȱLipford.ȱ

LEGALȱSTANDARDȱ

Summaryȱ judgmentȱ isȱ properȱ ifȱ theȱmovantȱ “showsȱ thatȱ thereȱ isȱ noȱ genuineȱ

disputeȱasȱ toȱanyȱmaterialȱ factȱandȱ theȱmovantȱ isȱentitledȱ toȱ judgmentȱasȱaȱmatterȱofȱ

law.”2ȱ ȱ Theȱ movingȱ partyȱ “alwaysȱ bearsȱ theȱ initialȱ responsibilityȱ ofȱ informingȱ theȱ

districtȱcourtȱofȱtheȱbasisȱforȱitsȱmotion,ȱandȱidentifyingȱthoseȱportionsȱofȱtheȱpleadings,ȱ

depositions,ȱ answersȱ toȱ interrogatories,ȱ andȱ admissionsȱ onȱ file,ȱ togetherȱ withȱ theȱ

affidavits,ȱ ifȱ any,ȱ whichȱ itȱ believesȱ demonstrateȱ theȱ absenceȱ ofȱ aȱ genuineȱ issueȱ ofȱ

materialȱfact”ȱandȱthatȱentitlesȱitȱtoȱaȱjudgmentȱasȱaȱmatterȱofȱlaw.3ȱȱIfȱtheȱmovingȱpartyȱ

dischargesȱthisȱburden,ȱtheȱburdenȱthenȱshiftsȱtoȱtheȱnonmovingȱpartyȱtoȱgoȱbeyondȱtheȱ

pleadingsȱ andȱ presentȱ specificȱ evidenceȱ showingȱ thatȱ thereȱ isȱ aȱ genuineȱ issueȱ ofȱ

materialȱfact.4ȱȱȱ

TheȱCourtȱmustȱviewȱtheȱfacts,ȱandȱanyȱreasonableȱinferencesȱdrawnȱfromȱthoseȱ

facts,ȱ inȱ theȱ lightȱmostȱ favorableȱ toȱ theȱpartyȱopposingȱ theȱmotion.5ȱ ȱ“Theȱ inferences,ȱ

however,ȱmustȱ beȱ supportedȱ byȱ theȱ record,ȱ andȱ aȱ genuineȱ disputeȱ ofȱmaterialȱ factȱ

requiresȱmoreȱthanȱ‘someȱmetaphysicalȱdoubtȱasȱtoȱtheȱmaterialȱfacts.’”6ȱȱInȱcasesȱwhereȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
2ȱFed.ȱR.ȱCiv.ȱP.ȱ56(a);ȱseeȱCelotexȱCorp.ȱv.ȱCatrett,ȱ477ȱU.S.ȱ317,ȱ322ȱ(1986).ȱȱȱ
3ȱCatrett,ȱ477ȱU.S.ȱatȱ323ȱ(internalȱquotationȱmarksȱomitted).ȱȱȱ
4ȱSeeȱFed.ȱR.ȱCiv.ȱP.ȱ56(e);ȱseeȱalsoȱCatrett,ȱ477ȱU.S.ȱatȱ324Ȭ26.ȱȱȱ
5ȱPenleyȱv.ȱEslinger,ȱ605ȱF.3dȱ843,ȱ848ȱ(11thȱCir.ȱ2010);ȱWelchȱv.ȱCelotexȱCorp.,ȱ951ȱF.2dȱ1235,ȱ1237ȱ(11thȱCir.ȱ
1992).ȱ
6ȱLoganȱv.ȱSmith,ȱ439ȱF.ȱApp’xȱ798,ȱ800ȱ(11thȱCir.ȱ2011)ȱ(quotingȱPenley,ȱ605ȱF.3dȱatȱ848).ȱ
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opposingȱ partiesȱ tellȱ differentȱ versionsȱ ofȱ theȱ sameȱ events,ȱ andȱ oneȱ isȱ “blatantlyȱ

contradictedȱbyȱ theȱrecord,ȱsoȱ thatȱnoȱreasonableȱ juryȱcouldȱbelieveȱ it,ȱaȱcourtȱshouldȱ

notȱadoptȱthatȱversionȱofȱtheȱfacts.”7ȱȱAȱdisputedȱfactȱwillȱprecludeȱsummaryȱjudgmentȱ

onlyȱ “ifȱ theȱdisputeȱmightȱ affectȱ theȱoutcomeȱofȱ theȱ suitȱunderȱ theȱgoverningȱ law.”8ȱȱ

“Theȱcourtȱmanyȱnotȱ resolveȱanyȱmaterialȱ factualȱdispute,ȱbutȱmustȱdenyȱ theȱmotionȱ

andȱproceedȱtoȱtrialȱifȱitȱfindsȱthatȱsuchȱanȱissueȱexists.”9ȱ

BACKGROUNDȱ

ȱ Thisȱisȱanȱactionȱforȱmoneyȱowedȱunderȱaȱpromissoryȱnote.ȱȱTheȱundisputedȱfactsȱ

areȱasȱ follows.ȱ ȱOnȱ Julyȱ30,ȱ2007,ȱCherryȬAvantȱexecutedȱandȱdeliveredȱaȱCommercialȱ

Promissoryȱ Noteȱ andȱ Securityȱ Agreementȱ (theȱ “Note”)ȱ toȱ Colonialȱ Bank,ȱ N.A.ȱ

(“ColonialȱBank”)ȱinȱtheȱoriginalȱprincipalȱamountȱofȱ$315,000.00.10ȱȱOnȱAugustȱ14,ȱ2009,ȱ

overȱ twoȱ yearsȱ later,ȱ theȱ Federalȱ Depositȱ Insuranceȱ Corporationȱ (“FDIC”)ȱ wasȱ

appointedȱreceiverȱforȱColonialȱBank.11ȱȱTheȱFDICȱsoldȱColonialȱBank’sȱassetsȱtoȱBB&T,ȱ

including,ȱallegedly,ȱtheȱNoteȱandȱColonialȱBank’sȱinterestȱtherein.12ȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
7ȱPourmoghaniȬEsfahaniȱv.ȱGee,ȱ625ȱF.2dȱ1313,ȱ1315ȱ(11thȱCir.ȱ2010)ȱ(perȱcuriam)ȱ(quotingȱScottȱv.ȱHarris,ȱ550ȱ
U.S.ȱ372,ȱ380ȱ(2007)).ȱ
8ȱId.ȱ(internalȱquotationȱmarksȱomitted).ȱ
9ȱEnvtl.ȱDef.ȱFundȱv.ȱMarsh,ȱ651ȱF.2dȱ983,ȱ991ȱ(5thȱCir.ȱ1981).ȱ ȱInȱBonnerȱv.ȱCityȱofȱPrichard,ȱ661ȱF.2dȱ1206,ȱ
1209ȱ(11thȱCir.ȱ1981)ȱ(enȱbanc),ȱtheȱEleventhȱCircuitȱadoptedȱasȱbindingȱprecedentȱallȱtheȱdecisionsȱofȱtheȱ
formerȱFifthȱCircuitȱhandedȱdownȱpriorȱtoȱtheȱcloseȱofȱbusinessȱonȱSeptemberȱ30,ȱ1981.ȱ
10ȱPromissoryȱNoteȱ(“Note”)ȱ[Doc.ȱ21Ȭ1];ȱRackleyȱAff.ȱ¶ȱ4ȱ[Doc.ȱ26Ȭ1].ȱ
11ȱBreierȱAff.ȱ¶ȱ8ȱ[Doc.ȱ21Ȭ4].ȱ
12ȱId.ȱ
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Atȱ someȱ pointȱ CherryȬAvantȱ defaultedȱ andȱ failedȱ toȱ repayȱ theȱNote.13ȱ ȱAsȱ aȱ

result,ȱ BB&Tȱ declaredȱ theȱ fullȱ amountȱ ofȱ theȱ indebtedness,ȱ immediatelyȱ dueȱ andȱ

payable,ȱandȱsentȱCherryȬAvantȱnoticesȱofȱacceleration,ȱforeclosure,ȱandȱofȱitsȱintentȱtoȱ

enforceȱtheȱNote.14ȱ ȱTheȱpropertyȱwasȱsoldȱatȱaȱforeclosureȱsale,ȱofȱwhichȱtheȱSuperiorȱ

CourtȱofȱBibbȱCounty,ȱGeorgiaȱlaterȱconfirmedȱandȱapproved.15ȱȱȱ

OnȱAugustȱ 2,ȱ 2012,ȱBB&Tȱ filedȱ theȱ instantȱdeficiencyȱ judgmentȱ actionȱ againstȱ

CherryȬAvantȱassertingȱaȱclaimȱforȱbreachȱofȱ theȱNote.ȱ ȱBB&Tȱallegesȱ that,ȱasȱofȱAprilȱ

16,ȱ 2013,ȱ CherryȬAvantȱ owesȱ principalȱ onȱ theȱ Noteȱ inȱ theȱ amountȱ ofȱ $117,094.69;ȱ

$40,988.46ȱ inȱ interest;ȱ$58.55ȱ inȱ interestȱeachȱdayȱafterȱAprilȱ16;ȱadditionalȱ chargesȱofȱ

$1,025.00;ȱandȱattorneys’ȱfeesȱandȱcostsȱinȱtheȱamountȱofȱ$12,746.42.16ȱȱȱ

Afterȱ theȱcloseȱofȱdiscovery,ȱBB&Tȱ filedȱ theȱ instantȱMotion.ȱ ȱTheȱdayȱafterȱ thisȱ

Motionȱ becameȱ ripeȱ forȱ review,ȱ Defendantȱ J.ȱ Russellȱ Lipfordȱ filedȱ forȱ Chapterȱ 7ȱ

bankruptcy,ȱ therebyȱ stayingȱ theȱ proceedingsȱ againstȱ him.17ȱ ȱ Theȱ pendingȱMotionȱ isȱ

thereforeȱripeȱwithȱrespectȱtoȱDefendantȱCherryȬAvantȱonly.ȱȱ

DISCUSSIONȱ

Itȱ isȱ undisputedȱ thatȱ Defendantȱ CherryȬAvantȱ signedȱ andȱ subsequentlyȱ

defaultedȱonȱ theȱNote.ȱ ȱCherryȬAvantȱalsoȱdoesȱnotȱdisputeȱ thatȱColonialȱBankȱ failedȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
13ȱId.ȱatȱ¶¶ȱ9,ȱ12.ȱ
14ȱId.ȱatȱ¶ȱ11;ȱNoticeȱofȱAccel.ȱ[Doc.ȱ21Ȭ5].ȱ
15ȱDeedȱUnderȱPowerȱofȱSaleȱ[Doc.ȱ21Ȭ6];ȱBreierȱAff.ȱ¶ȱ11;ȱConf.ȱOrderȱ[Doc.ȱ21Ȭ7].ȱ
16ȱBreierȱAff.ȱ¶ȱ13.ȱ ȱAsȱexplainedȱbelow,ȱtheȱtotalȱamountȱofȱattorneys’ȱfeesȱactuallyȱrequestedȱbyȱBB&Tȱ
reflectsȱaȱmiscalculation.ȱȱTheȱnumberȱquotedȱaboveȱisȱtheȱcorrectȱcalculation.ȱ
17ȱSeeȱn.1,ȱsupra.ȱ
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andȱ thatȱ theȱ FDICȱ tookȱ overȱ asȱ itsȱ receiver.18ȱ ȱWhatȱ CherryȬAvantȱ doesȱ challenge,ȱ

however,ȱisȱBB&T’sȱrightȱtoȱcollectȱtheȱdeficiencyȱunderȱtheȱNote.ȱȱCherryȬAvantȱassertsȱ

thatȱtheȱFDIC,ȱasȱreceiver,ȱdidȱnotȱhaveȱtheȱrightȱtoȱenforceȱtheȱNoteȱandȱthusȱcouldȱnotȱ

haveȱassignedȱactualȱtitleȱofȱtheȱNoteȱtoȱBB&T.ȱȱAȱcreditorȱinȱpossessionȱofȱaȱvalidȱandȱ

signedȱ promissoryȱ noteȱ hasȱ aȱ primaȱ facieȱ rightȱ ofȱ repayment,ȱ unlessȱ theȱ debtorȱ canȱ

establishȱaȱvalidȱdefense.19ȱ ȱThus,ȱ theȱ coreȱ inquiryȱonȱ summaryȱ judgmentȱ isȱwhetherȱ

CherryȬAvantȱchallengesȱwhetherȱBB&Tȱisȱaȱcreditorȱinȱpossession.ȱȱȱ

A. CreditorȱinȱPossession:ȱAssignmentȱofȱtheȱNoteȱȱ

CherryȬAvant’sȱ soleȱdefenseȱ inȱoppositionȱ toȱ summaryȱ judgmentȱ isȱ thatȱBB&Tȱ

doesȱnotȱhaveȱaȱrightȱtoȱenforceȱtheȱNoteȱbecauseȱtheȱFDICȱneverȱassignedȱactualȱtitleȱtoȱ

BB&T.ȱȱCherryȬAvant,ȱhowever,ȱalsoȱstatesȱthatȱ“ifȱ[BB&T]ȱcanȱestablishȱthatȱitȱhasȱtheȱ

originalȱNoteȱ inȱ itsȱpossession,ȱthenȱ[CherryȬAvant]ȱwillȱwaiveȱ[its]ȱdefenseȱregardingȱ

whetherȱ[BB&T]ȱisȱtheȱholderȱofȱtheȱNoteȱand,ȱthus,ȱentitledȱtoȱenforceȱit.”20ȱ

Inȱ responseȱ toȱ CherryȬAvant’sȱ invitation,ȱ BB&Tȱ submittedȱ theȱ testimonyȱ ofȱ

MichelleȱRackley,ȱaȱbankingȱofficerȱandȱagentȱofȱBB&T,ȱwhoȱ testifiedȱ thatȱBB&Tȱdoesȱ

haveȱ theȱ originalȱ Noteȱ inȱ itsȱ possession.21ȱ ȱ Becauseȱ thisȱ undisputedȱ evidenceȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
18ȱSeeȱO’Melvenyȱ&ȱMyersȱv.ȱFDIC,ȱ512ȱU.S.ȱ79,ȱ86ȱ(1992);ȱTrigoȱv.ȱFDIC,ȱ847ȱF.2dȱ1499,ȱ1502ȱ(11thȱCir.ȱ1988).ȱȱ
19ȱO.C.G.A.ȱ§ȱ11Ȭ3Ȭ308(b);ȱCityȱofȱBremenȱv.ȱRegionsȱBank,ȱ274ȱGa.ȱ733,ȱ739ȱ(2002).ȱȱ
20ȱResp.ȱBr.ȱ[Doc.ȱ24ȱatȱ5].ȱ
21ȱRackleyȱAff.ȱ¶ȱ4.ȱ
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demonstratesȱ thatȱBB&Tȱ isȱ theȱholderȱ ofȱ theȱ originalȱNote,ȱCherryȬAvantȱwaivedȱ itsȱ

defense,ȱandȱtheȱCourtȱconcludesȱthatȱBB&TȱisȱentitledȱtoȱenforceȱtheȱNote.22ȱ

B. PrimaȱFacieȱRightȱtoȱRepaymentȱ

Havingȱ concludedȱ thatȱ BB&Tȱ isȱ aȱ creditorȱ inȱ possession,ȱ theȱ Courtȱ nextȱ

determinesȱwhetherȱBB&TȱestablishesȱaȱprimaȱfacieȱrightȱtoȱrepaymentȱofȱtheȱNote.ȱȱAsȱ

discussed,ȱaȱcreditorȱ inȱpossessionȱofȱaȱvalidȱandȱsignedȱpromissoryȱnoteȱhasȱaȱprimaȱ

facieȱrightȱofȱrepaymentȱunlessȱtheȱdebtorȱcanȱestablishȱaȱvalidȱdefense.23ȱȱAnȱadmissionȱ

ofȱ indebtednessȱonȱaȱpromissoryȱnoteȱestablishesȱaȱprimaȱ facieȱcaseȱ forȱ recoveryȱandȱ

carriesȱaȱplaintiff’sȱinitialȱburdenȱofȱshowingȱentitlementȱtoȱjudgmentȱonȱtheȱnote.24ȱ

Here,ȱCherryȬAvantȱadmitsȱthatȱitȱexecutedȱtheȱNoteȱandȱthatȱitȱisȱnowȱinȱdefaultȱ

asȱaȱresultȱofȱfailingȱtoȱpayȱmoniesȱowedȱthereunder.ȱȱThus,ȱtheȱCourtȱfindsȱthatȱBB&Tȱ

hasȱ establishedȱ itsȱprimaȱ facieȱ case.ȱ ȱBecauseȱCherryȬAvantȱwaivedȱ itsȱ onlyȱ assertedȱ

defenseȱ toȱ overcomeȱ BB&T’sȱ primaȱ facieȱ rightȱ toȱ repaymentȱ onȱ theȱNote,ȱ theȱCourtȱ

concludesȱthatȱBB&Tȱhasȱprovenȱitsȱrightȱtoȱrepayment.ȱȱAccordingly,ȱBB&T’sȱMotionȱisȱ

GRANTEDȱasȱtoȱtheȱdeficiencyȱowedȱbyȱDefendantȱCherryȬAvantȱunderȱtheȱNote.ȱȱ

C. AmountsȱOwedȱbyȱDefendantȱCherryȬAvantȱ

Havingȱdeterminedȱ thatȱCherryȬAvantȱowesȱ theȱoutstandingȱdebtȱonȱ theȱNote,ȱ

theȱCourtȱnowȱdeterminesȱtheȱamountȱCherryȬAvantȱowesȱBB&T.ȱ ȱBB&Tȱreliesȱonȱtheȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
22ȱSeeȱHeritageȱConstr.ȱCorp.ȱv.ȱStateȱBankȱ&ȱTrustȱCo.,ȱ2012ȱWLȱ1759990,ȱatȱ*2ȱ(Ga.ȱApp.ȱMayȱ18,ȱ2012).ȱȱ
23ȱO.C.G.A.ȱ§ȱ11Ȭ3Ȭ308(b);ȱCityȱofȱBremen,ȱ274ȱGa.ȱatȱ739.ȱ
24ȱPollardȱv.ȱFirstȱNat’lȱBankȱofȱAlbany,ȱ169ȱGa.ȱApp.ȱ598,ȱ598ȱ(1984).ȱ
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affidavitȱofȱAmandaȱBreier,ȱaȱBB&TȱbankingȱofficerȱandȱagentȱofȱBB&T,ȱtoȱshowȱthatȱasȱ

ofȱAprilȱ 16,ȱ 2013,ȱCherryȬAvantȱ owesȱ $117,094.69ȱ inȱprincipal;ȱ $40,988.46ȱ inȱ interest;ȱ

$58.55ȱinȱinterestȱeachȱdayȱafterȱAprilȱ16;ȱandȱ$1,025.00ȱforȱadditionalȱcharges.ȱȱCherryȬ

AvantȱdoesȱnotȱchallengeȱBreier’sȱaffidavitȱorȱBB&T’sȱMotionȱdetailingȱtheseȱamounts.ȱȱȱ

Accordingly,ȱ judgmentȱ onȱ thisȱ portionȱ isȱ properȱ asȱ toȱ CherryȬAvant,ȱ inȱ theȱ

amountȱof:25ȱȱȱ

PrincipalȱBalanceȱ $117,094.69ȱ
AdditionalȱChargesȱ $1,025.00ȱ
InterestȱAccruedȱthroughȱAprilȱ16,ȱ2013ȱ $40,988.46ȱ
InterestȱAccruedȱfromȱAprilȱ17,ȱ2013ȱtoȱ
Julyȱ23,ȱ2013ȱ(97ȱdays)ȱ

$5,679.35ȱ

Totalȱ $164,787.50ȱ
ȱ

D. Attorneys’ȱFeesȱandȱCostsȱ

InȱadditionȱtoȱdamagesȱunderȱtheȱtermsȱofȱtheȱNote,ȱBB&Tȱseeksȱandȱisȱentitledȱ

toȱanȱawardȱforȱattorneys’ȱfees.ȱȱPursuantȱtoȱO.C.G.A.ȱ§ȱ13Ȭ1Ȭ11(a),ȱȱ

Obligationsȱ toȱ payȱ attorney’sȱ feesȱ uponȱ anyȱ noteȱ ofȱ otherȱ evidenceȱ ofȱ
indebtedness,ȱinȱadditionȱtoȱtheȱrateȱofȱinterestȱspecifiedȱtherein,ȱshallȱbeȱ
validȱandȱenforceableȱandȱcollectableȱasȱaȱpartȱofȱsuchȱdebtȱifȱsuchȱnoteȱorȱ
otherȱevidenceȱofȱindebtednessȱisȱcollectedȱbyȱorȱthroughȱanȱattorneyȱafterȱ
maturity.26ȱ

ȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
25ȱSeeȱHovendickȱv.ȱPresidentialȱFin.ȱCorp.,ȱ230ȱGa.ȱApp.ȱ502,ȱ505ȱ (1998)ȱ (grantingȱ summaryȱ judgmentȱ toȱ
creditorȱwhereȱ defendantsȱ “introducedȱ noȱ evidenceȱ showingȱ thatȱ theȱ amountȱ claimedȱ byȱ [holder]ȱ isȱ
incorrectȱandȱnoȱevidenceȱasȱtoȱanyȱotherȱamount”).ȱ
26ȱO.C.G.A.ȱ§ȱ13Ȭ1Ȭ11(a).ȱ
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Here,ȱtheȱNoteȱprovidesȱthatȱ“[a]ttorneyȱfeesȱshallȱnotȱexceedȱ15ȱpercentȱofȱtheȱprincipalȱ

andȱinterestȱowing.”27ȱȱTherefore,ȱBB&Tȱisȱentitledȱtoȱanȱawardȱofȱattorneys’ȱfeesȱsoȱlongȱ

asȱtheȱamountȱdoesȱnotȱexceedȱ15%ȱofȱtheȱprincipalȱandȱinterestȱowed.ȱȱȱ

Attorneysȇȱ feesȱ areȱ calculatedȱ underȱ aȱ “lodestar”ȱ formulaȱ byȱmultiplyingȱ theȱ

numberȱ ofȱ hoursȱ reasonablyȱ expendedȱ byȱ aȱ reasonableȱ hourlyȱ rate.28ȱ ȱAnȱ attorneyȇsȱ

reasonableȱhourlyȱ rateȱ isȱ“theȱprevailingȱmarketȱ rateȱ inȱ theȱ relevantȱ legalȱcommunityȱ

forȱ similarȱ servicesȱ byȱ lawyersȱ ofȱ reasonablyȱ comparableȱ skills,ȱ experience,ȱ andȱ

reputation.”29ȱ ȱAȱreasonableȱnumberȱofȱhoursȱspentȱshouldȱexcludeȱthoseȱhoursȱwhichȱ

areȱexcessive,ȱredundant,ȱorȱotherwiseȱunnecessary.30ȱȱTheȱCourtȱ“isȱitselfȱanȱexpertȱonȱ

theȱquestionȱ [ofȱattorneyȇsȱ fees]ȱandȱmayȱconsiderȱ itsȱownȱknowledgeȱandȱexperienceȱ

concerningȱreasonableȱandȱproperȱfeesȱandȱmayȱformȱanȱindependentȱ judgmentȱeitherȱ

withȱorȱwithoutȱtheȱaidȱofȱwitnessesȱasȱtoȱvalue.”31ȱ

Here,ȱBB&Tȱseeksȱ$9,626.26ȱ inȱattorneys’ȱ feesȱ forȱaȱ totalȱofȱ61.7ȱhoursȱspentȱonȱ

thisȱcase.32ȱȱPatrickȱSefton,ȱcounselȱforȱBB&T,ȱsubmittedȱanȱaffidavitȱdetailingȱtheȱhoursȱ

workedȱandȱ ratesȱchargedȱwhileȱhisȱ firmȱ representedȱBB&Tȱ inȱ thisȱaction.33ȱ ȱTheȱ61.7ȱ

hoursȱencompassȱ theȱworkȱofȱSefton,ȱwhoȱworkedȱ12.9ȱhoursȱatȱ$195.00ȱperȱhourȱandȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
27ȱNoteȱ[Doc.ȱ21Ȭ2].ȱ
28ȱLorangerȱv.ȱStierheim,ȱ10ȱF.3dȱ776,ȱ781ȱ(11thȱCir.ȱ1994).ȱ
29ȱNormanȱv.ȱHous.ȱAuth.ȱofȱCityȱofȱMontgomery,ȱ836ȱF.2dȱ1292,ȱ1299ȱ(11thȱCir.ȱ1988).ȱ
30ȱId.ȱatȱ1301.ȱ
31ȱId.ȱatȱ1303ȱ(quotingȱCampbellȱv.ȱGreen,ȱ112ȱF.2dȱ143,ȱ144ȱ(5thȱCir.ȱ1940)).ȱ
32ȱTheȱtotalȱamountȱactuallyȱrequestedȱbyȱBB&T,ȱ$9,467.10,ȱreflectsȱaȱmiscalculationȱofȱtheȱhoursȱandȱratesȱ
attested.ȱ ȱThus,ȱ theȱ totalȱ amountȱ citedȱ aboveȱ andȱ inȱ theȱ appendixȱ reflectsȱ theȱ correctȱ totalȱ amountȱofȱ
attorneys’ȱfees.ȱ
33ȱSeeȱSeftonȱAff.ȱ[Doc.ȱ21Ȭ9].ȱ
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traveledȱ3.25ȱhoursȱatȱ$97.50ȱperȱhour,ȱandȱotherȱunnamedȱfirmȱattorneysȱwhoȱworkedȱ

36.8ȱhoursȱatȱ$165.00ȱperȱhourȱandȱtraveledȱ8.75ȱhoursȱatȱ$82.50ȱperȱhour.ȱȱCherryȬAvantȱ

doesȱnotȱopposeȱSefton’sȱaffidavitȱorȱBB&T’sȱMotionȱdetailingȱtheȱamountȱowed.ȱ

Havingȱreviewedȱtheȱhoursȱandȱratesȱsubmitted,ȱtheȱCourtȱfindsȱtheȱamountȱofȱ

hoursȱ spentȱ onȱ thisȱ caseȱ andȱ theȱ hourlyȱ ratesȱ chargedȱ toȱ beȱ reasonable.ȱ ȱ Theȱ totalȱ

amountȱofȱattorneys’ȱfeesȱdoesȱnotȱexceedȱ15%ȱofȱtheȱamountȱowedȱonȱtheȱprincipalȱandȱ

interest.ȱȱThus,ȱBB&Tȱisȱgrantedȱanȱawardȱofȱattorneys’ȱfeesȱinȱtheȱamountȱofȱ$9,626.26.ȱ

Inȱadditionȱtoȱitsȱattorneys’ȱfees,ȱBB&Tȱisȱentitledȱtoȱcollectionȱcostsȱpursuantȱtoȱ

theȱ termsȱofȱ theȱNote.34ȱ ȱBB&Tȱhasȱ submittedȱaȱ listȱofȱ transactionsȱdetailingȱ theȱcostsȱ

derivedȱfromȱthisȱaction,ȱincludingȱtitleȱfees,ȱappraisalȱfees,ȱfilingȱfees,ȱandȱserviceȱfees,ȱ

theȱ totalȱ ofȱ whichȱ isȱ $3,120.16.35ȱ ȱ Again,ȱ CherryȬAvantȱ doesȱ notȱ challengeȱ Sefton’sȱ

affidavitȱorȱBB&T’sȱMotionȱdetailingȱtheȱamountȱowed.ȱȱHavingȱconsideredȱBB&T’sȱlistȱ

ofȱtransactions,ȱtheȱCourtȱfindsȱtheseȱamountsȱtoȱbeȱreasonableȱandȱawardsȱthemȱinȱfull.ȱȱȱ

CONCLUSIONȱ

ȱ Inȱsum,ȱBB&T’sȱMotionȱforȱSummaryȱJudgmentȱ[Doc.ȱ21]ȱisȱGRANTEDȱinȱpartȱ

andȱDENIEDȱinȱpartȱwithoutȱprejudice.ȱȱBB&T’sȱMotionȱisȱGRANTEDȱwithȱrespectȱtoȱ

itsȱ claimȱ againstȱ Defendantȱ CherryȬAvant,ȱ andȱ BB&Tȱ isȱ thereforeȱ entitledȱ toȱ aȱ

deficiencyȱjudgmentȱagainstȱCherryȬAvantȱforȱtheȱunpaidȱprincipal,ȱinterest,ȱfees,ȱcostsȱ

ofȱcollection,ȱandȱattorneys’ȱ fees.ȱ ȱHowever,ȱ inȱ lightȱofȱ theȱbankruptcyȱandȱautomaticȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
34ȱSeeȱNoteȱ[Doc.ȱ21Ȭ2].ȱ
35ȱId.ȱȱ
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stayȱ currentlyȱ inȱplaceȱ asȱ toȱDefendantȱLipford,ȱBB&T’sȱMotionȱ isȱDENIEDȱwithoutȱ

prejudiceȱwithȱrespectȱtoȱitsȱbreachȱofȱGuaranteeȱclaimȱagainstȱDefendantȱLipford.ȱ

Itȱ isȱORDEREDȱ thatȱ judgmentȱbeȱandȱherebyȱ isȱenteredȱ inȱ favorȱofȱBB&Tȱandȱ

againstȱ CherryȬAvantȱ inȱ theȱ amountȱ ofȱ (1)ȱ $164,787.50ȱ inȱ damagesȱ andȱ interest;ȱ (2)ȱ

$9,626.26ȱinȱattorneys’ȱfeesȱasȱcalculatedȱinȱtheȱAppendixȱtoȱthisȱOrder;ȱandȱ(3)ȱ$3,120.16ȱ

inȱlitigationȱcosts,ȱforȱaȱtotalȱawardȱofȱ$177,533.9236ȱ

SOȱORDERED,ȱthisȱ23rdȱdayȱofȱJuly,ȱ2013.ȱ

S/ȱȱC.ȱAshleyȱRoyalȱ
C.ȱASHLEYȱROYALȱ
UNITEDȱSTATESȱDISTRICTȱJUDGEȱ

LMHȱ ȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
36ȱSeeȱCoastalȱFuelsȱMktg.,ȱInc.ȱv.ȱFla.ȱExpressȱShippingȱCo.,ȱ207ȱF.3dȱ1247,ȱ1252ȱ(11thȱCir.ȱ2000)ȱ(statingȱthatȱ
courtȱgrantingȱ awardȱofȱattorneys’ȱ feesȱ shouldȱprovideȱ aȱ summaryȱ tableȱofȱhowȱ itȱ arrivedȱ atȱ amountȱ
awarded).ȱ
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APPENDIXȱ
CalculationȱofȱAttorneys’ȱFeesȱ
Seftonȱ

ȱ ReasonableȱHoursȱ ȱ ȱ ȱ ȱ ȱ 12.9ȱ

ȱ ReasonableȱRateȱ ȱ ȱ ȱ ȱ ȱ $195.00ȱ

ȱ TotalȱFeesȱ ȱ ȱ ȱ ȱ ȱ ȱ $2,515.50ȱ

Sefton,ȱTravelȱ

ȱ ReasonableȱHoursȱ ȱ ȱ ȱ ȱ ȱ 3.25ȱ

ȱ ReasonableȱRateȱ ȱ ȱ ȱ ȱ ȱ $97.50ȱ

ȱ TotalȱFeesȱ ȱ ȱ ȱ ȱ ȱ ȱ $316.88ȱ

UnnamedȱAssociatesȱ

ȱ ReasonableȱHoursȱ ȱ ȱ ȱ ȱ ȱ 36.8ȱ

ȱ ReasonableȱRateȱ ȱ ȱ ȱ ȱ ȱ $165.00ȱ

ȱ TotalȱFeesȱ ȱ ȱ ȱ ȱ ȱ ȱ $6,072.00ȱ

UnnamedȱAssociates,ȱTravelȱ

ȱ ReasonableȱHoursȱ ȱ ȱ ȱ ȱ ȱ 8.75ȱ

ȱ ReasonableȱRateȱ ȱ ȱ ȱ ȱ ȱ $82.50ȱ

ȱ TotalȱFeesȱ ȱ ȱ ȱ ȱ ȱ ȱ $721.88ȱ

ȱ

TotalȱAttorneys’ȱFeesȱAwarded:ȱ ȱ ȱ ȱ ȱ $9,626.26ȱ


