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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

IN RE: SUNTRUSTBANK, INC., , CIVIL ACTION NO.

ERISALITIGATION : 1:08-CV-3384-RWS
ORDER
Background

After a trip to the Eleventh Circutthis Employee Retireant Income Security
Act (“ERISA”) class action is again befdias Court for considration of Defendants’
renewed motion to dismiss [Doc. 158 the Order of Omber 25, 2010 [Doc. 106

(published at In re SunTruBanks, Inc. ERISA Litigatiofi749 F. Supp. 2d 1365 (N.D.

Ga. 2010)) (the “2010 Order™)], this Cougranted in part rad denied in part
Defendants’ prior motion to dismiss [Ddd6]. Defendants sought an interlocutory
appeal [Doc. 107], and this Court granteat tmotion, certifying two questions to the
Eleventh Circuit for interlocutory revieyidoc. 122]. The Eleenth Circuit accepted

the appeal and stayed the case until itadsts opinion in Lanfear v. Home Depot,

Inc., 679 F.3d 1267 (11th Cir. 2012), in whichter@ally identical questions were at
issue. After Lanfeathe Eleventh Circuit issued ibpinion in this case [Doc. 144].

Relevant to our efforts today, the Eleve@ilcuit reversed thi€ourt, concluding that

.[161
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8404(a)(2) of ERISA, which exempts imdlual account plans (“EIAPS”) that acquire
and hold employer securities from ERISA’setisification requirement, does not have
the effect of exempting fiduciaries of EIAPs that hold such stock from their duty
prudence under 8404(a)(1). [Doc. 144]. Hieventh Circuit further reversed this
Court’s holding that the EIAP fiduciariégad a duty to disclose nonpublic information
to the participants of the plan. [ld.].

The result of the Eleventh Circuit’s opon, taken together with the 2010 Order,
is that the prudence claim is now Ril#ifs’ sole remaining viable claim.

Factual Summary and Plaintiffs’ Claims

The Plaintiffs in thiscase are participants in SunTrust Banks, Inc. 401(k)

Savings Plan (the “Plan™yho held SunTrust stock their 401(k) accounts and saw
those accounts lose significant value when Susils share price plummeted. As this
Court recited in the 2010 Order, the fadtsged in Plaintiffs’ consolidated amended
complaint that are relevant to thealritiffs’ prudence claim are as follows:

Plaintiffs allege[] thaDefendants, fiduciaries diie [the Plan], breached
their fiduciary duties under ERISAy maintaining the Plan’s large
investment in SunTrust common stock in the Plan from May 15, 2007 to
the Present (the “Class Period”) evhthey knew or should have known
that the stock was an imprudent retirent investment. As a result, the
Plan suffered hundreds of millions @dllars in losses during the Class
Period.

Plaintiffs allege that Defendants falléo take any action to satisfy their
fiduciary duty despite the clear prudence of maintaining the Plan’s
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heavy investment in [Suntrust] stock due to . . . the Company’s
substantial exposure to subprime mortgage loan losses . . ..

The Plan is sponsored by SunTrusdl @& a defined contribution plan . .

. under ERISA. . . . [T]he Plan wasnverted from an employee stock
ownership plan (“ESOP”) with 401(k) features to a 401(k) plan with
ESOP features.

... One of the [Plan] optiohavailable to [particiants] was the SunTrust
Common Stock Fund (the “Employstock Fund”), with was designed

to invest primarily in SunTrust stock. . . . As of December 31, 2006,
approximately 49% of the Plan’st&b investments were invested in
SunTrust Stock.

[In their prudence claim, Plaintiffgissert[] that the Defendants failed to
prudently manage the Plan and the Asséthe Plan. Count | asserts that
all of the Defendants wef&luciaries of the Plann that they exercised
discretionary authority or comti over the administration and/or
management of the Plan or disposition of the Plan’s assets. As
fiduciaries, Plaintiffs asert that Defendants wessponsible for ensuring
that all investments in Company Stock in the Plan were prudent and
consistent with the purpose of the Plan.

Plaintiffs allege that as early as 208#8perts expressed fears that relaxed
lending practices were increasingks for borrowers and lenders in
overheated housing markets. Despite the warning signs, Plaintiffs
maintain that SunTrust moved away from its traditional business
practices towards the subprime housmayket, originating and retaining
risky residential mortgage loaproducts. These risky products
disregarded borrower qualifications, particularly the borrower’s ability
to repay the loan. This move altered the Company’s risk profile.

! According to the Plan documentttaghed to the amended consolidated
complaint, the Employer Stock Fund was ohé&7 investment options given to Plan
participants.
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Plaintiffs maintain that SunTrusthange of direction ultimately resulted

in steady, negative valuations oetlompany, layoffs of thousands of
employees, and tremendous losses t@tar. Plaintiffs’ core allegation

is that the Company’s stock becaman overly risky and inherently
imprudent investment option for the Plan because of the Company’s
heavy involvement in the “toxic” subipme real estate market. [Plaintiffs
claim that a]s a result of SunTrisstfiduciary failures, the Plan’s
Participants have lost hundreds of millions of dollars.

2010 Order, 749 F. Supp. 2d at 1367-71 (quara, citations, alterations, and certain
defined terms omitted).

Legal Standard

Motions to Dismiss

Federal Rule of Civil Procedure 8(a)(8jjuires that a pleading contain a “short
and plain statement of the claim showingtttihe pleader is entitled to relief.” While
this pleading standard doest require “detailed factliallegations,” “labels and
conclusions” or “a formulaic recitation of the elements of a cause of action will 1

do.” Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotats and citations omitted). In

order to withstand a motion to dismiss,camplaint must contain sufficient factual
matter, accepted as true, to state a claimelief that is plausible on its face.” Id.
(quotations and citations omitted). A complaint is plausible on its face when
plaintiff pleads factual content necessanytifi@rcourt to draw the reasonable inferencs

that the defendant is liabter the conduct alleged. Id.
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At the motion to dismiss stage, “all-Wpleaded facts are accepted as true, an
the reasonable inferences therefrom aretcoed in the light most favorable to the

plaintiff.” Bryant v. Avado Brands, Inc187 F.3d 1271, 1273 n.1 (11th Cir. 1999)

However, the same does nppéy to legal conclusions, Sinaltrainal v. Coca—Colg Co

578 F.3d 1252, 1260 (11th Cir. 2009), nor toHfgadbare recitals of the elements o
a cause of action[] supported by meoaclusory statements.” Igh&56 U.S. at 678.

Prudence Claims under ERISA anahfear v. Home Depot, Inc.

For an overview of ERISANnd a discussion of an gtayer’s fiduciary capacity,
which does not appear to be subject &pdte, see the 2010 Order, 749 F. Supp. 2d
1371-72. For our purposes heeRISA requires plan fiduciaries to exercise prudeng
over plan assets. According to 29 U.S.C. § 1104(a)(1),

[A] fiduciary shall discharg his duties with respecté&plan solely in the

interest of the participas and beneficiaries and . with the care, skill,

prudence, and diligence under the ginstances then prevailing that a

prudent man acting in a like capacaynd familiar with such matters

would use in the conduct of an entesprof a like character and with like
aims.

In the 2010 Order, this Court dismissed Plaintiffs’ prudence claim aft
concluding that it was actually a failure-diversify claim which cannot be brought

against the fiduciaries of an ESOP ung@ U.S.C. § 1104(a)(2). Under materially

identical facts in_Lanfearthe Eleventh Circuit disaged. The Eleventh Circuit

explained that, diversification aside, the Lanfglaintiffs’ claim — like the Plaintiffs’
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claim here — is a prudenceth wherein they assertedatif[Company] stock was an
imprudent investment and for that reasandlefendants had a duty to divest the Plan

of the stock and stop purchasing it.” Lanfe&ir9 F.3d at 1276.

The Eleventh Circuit then addressed tjuestion of how courts should review
the decisions of ESOP fiduciaries who continue to hold company stock while that
stock loses value. Firstthe court acknalgled the tension between the duty of typicall

ERISA fiduciaries to divery while ESOP fiduciaries are required to concentrat

D

participants’ funds in a single stock. lat 1278 (noting that ESOP directors are
essentially required not towdirsify, which maye imprudent). As a result, according
to the Eleventh CircuiESOP fiduciaries’ actiondsuld be measured under a more
forgiving standard where ¢y enjoy a presumption of prudence and are held liable
only if the court determines that they have abused their discretionat 279
(adopting the Third Circuit's ESOP prudse claim standardrom Moench v.
Robertson 62 F.3d 553 (3d Cir. 1995)). This does not mean, however, that|an
ERISA/ESOP plaintiff asserting a prudencaici must demonstrathat the company
was on the “brink of financial collapse” wh the fiduciary should have sold the
shares._Lanfear679 F.3d at 1280. Rather,

[a]lthough a fiduciary is generally required to invest according to the

terms of the plan, when circumstanegise such that continuing to do so

would defeat or substantially impahe purpose of the plan, a prudent
fiduciary should deviate from thoderms to the extent necessary.
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Because the purpose of a plan issseits settlors (those who created it),
that is the same thing as saying thdiduciary abuses his discretion by
acting in compliance with the dirgons of the plan only when the
fiduciary could not have reasonabiglieved that the settlors would have
intended for him to do so under the circumstances. That is the test.

Discussion

Accordingly, in order for Plaintiffs toate a claim that Defelants violated their
duty of prudence, they must allege thatder the circumstances that the fiduciarie
faced, the settlor would hava@mded that they sell off tidan’s SunTrust stock — an
allegation that appears nowh@énghe amended consolidatedmplaint. Indeed, the
lengthy complaint dedicates a great many words to its recitation of how SunT
mishandled its mortgage portfalibut says nothing aboutelplan sponsor’s intent
other than to assert that the purpose of tha Rias “to enable Participants to save fo
retirement.” [Doc. 63 at 29]. Accordinglgn its face the complaint fails to state a

prudence claim under ERISA.

2 For the record, this Court notes tleddims related to mismanagement af

SunTrust generally cannfiirm the basis of a prudence claim under ERISA. Zee
U.S.C. § 1002(21)(A) (stating that a persoa glan fiduciary only when exercising

discretionary authority or control of agpl). In other words, just because the

officers/directors who purportedly mismanad&ahTrust were also Plan fiduciaries
does not mean that they assumed ERISHillig for their alleged mismanagement of
the bank.
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However, because Lanfedid not exist at the time that Plaintiffs drafted thei
complaint, for the purpose of this discusdiiois Court will assume that the complaint

does claim that, given the circumstances #natalleged in the complaint, the settlor

would have intended for the fiduciariés sell the company stock and determine

whether that allegation is sufficient to statelaim. At the outset of this discussion,
this Court points out that this type of etgiwhere ERISA plan pacipants assert that
fiduciaries imprudently fadd to dump ESOP stock in the face of a company

significant business hardship,Veafared poorly. _See, e,0Majad ex rel. Nokia

Retirement Sav. and Inv. Plan v. Nokia, |r&)13 WL 3111263 at *2 (2d Cir. 2013)

(affirming district court’s dismissal of ERISA ESOP prudence claim after Nokia

share price dropped 70%); WhiteMarshall & lisley Corp.714 F.3d 980, 988 (7th

Cir. 2013) (affirming dismissal of prudence claim after share price dropped 54%)

re Citigroup ERISA Litigation662 F.3d 128, 141 (2d CR011) (50% drop); Kuper

V. lovenkq 66 F.3d 1447 (6th Cir. 1995) (alm@&#i% drop); Kirschbaum v. Reliant

Energy, Inc,. 526 F.3d 243 (5th Cir. 2008) (40% drop).

Applying the Eleventh Circuit’'s Lanfe&gest is not an entirely straightforward

endeavor. The first questionidhat the Eleventh Circumheans when it refers to the
“settlor” of the Plan. In tis case the settlor is SunTrust. If one were to ask SunTrt

(either during its struggles with the mortgagesis or at the time that it drafted the
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plan) whether in these circumstances dwd want the fiduciaries to dump large
amounts of SunTrust stock onto the markehstdering the fact that those fiduciaries
are company insiders who wdliave to at least considehether securities law would
require them to publicly disclose that theee selling their ERISA plan SunTrust stock
because they lack faith in the ongoing viabiiftompany, the answer is obvious, ang
Plaintiffs have no chance of prevailing.

Of course, the Lanfedest is adapted from “primes of trust law,” Lanfear

679 F.3d at 1280, under which the settlaritent is determined solely from the

unambiguous language of the trunstrument itself; see, e,@golden Gate Yacht Club

v. Societe Nautique De Genew®7 N.E.2d 276, 280 (N.Y. 2009); Rachal v. Reitz

403 S.W.3d 840, 844 (Tex. 2013).

The Plan documents areathed to the amended, cohidated complaint. [Doc.
63]. One of the main Plan documents is the SunTrust Banks, Inc. 401(k) H
Investment Policy Statement (Policy Statethelhd., Exh. A]. Under the heading,
“Purpose of Plan,” the Policy Statement says the following:

The primary purpose of the Plan istacourage eligible employees to set
aside a portion of their compensatmna pre-tax basis to provide income
for their retirement. An additional purpose of the Plan is to provide
eligible employees with beneficialvnership of Employer Stock through
the Employer Stock Fund of theaRl| which constitutes an employee
stock ownership plan component withine Plan. . . . ThBlan is for the
exclusive benefit of the Plan’s pigipants and their beneficiaries.
SunTrust Banks, Inc. and its partidijpg affiliates and subsidiaries assist
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Plan participants in accumulating funds for retirement by making
matching contributions on their behalf .

[Id. at 1].
Under the heading “Investment Selection” the Policy Statement says:

The Plan will contain an Employer Stock Fund in order to fulfill Stock
fund’s primary purpose of providing beneficial ownership of Employer
Stock. In addition, for the portiond accounts which are eligible for
participant investment directionthe Plan intends to provide an
appropriate range ofnvestment options that span the risk/return
spectrum. Further, the Plan investment options will allow Plan
participants to construct portfoliosmsistent with their unique individual
circumstances, goals, time horizons, and tolerance for risk.

[1d. at 9].

Accordingly, we learn from the Policy&@ement that the purpose of the entire

401(K) program is to provide assistance t@kyees in saving for retirement. On the
other hand, the purpose of the ESOP compaufeht plan is to encourage and enablg

employees to own SunTrust stock. Takagether, these two manifestations of inten

do little to enlighten the question of unddnat circumstances the settlor would have

intended for the fiduciary to sell off thei®Trust shares. However, under the headin
“Further Guidelines” and the subheadiiigmployer Stock Fund” the settlor speaks
directly to the fiduciaries about the ESOP:

Ordinarily, the Committee should asse that retaining Employer Stock

as a Plan investment within tEnployer Stock Fund is reasonable and
prudent. Ordinary stock price fluctuations and declines in the value of
Employer Stock are to be expected and those conditions alone are
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generally not sufficient for an ESQiduciary to consider suspending or
ceasing Employer Stock investments within the Employer Stock Fund.

If the Committee becomes aware exftraordinary circumstances that
indicate that continuing to proviga Employer Stock as an investment
alternative would be an abusedi$cretion (e.g., if the Committee were

to become aware thalCompany’s dire financial situation would likely
cause it to cease being a viable going concern), then the Committee
should seek outside counsel’s assise and advice as to carrying out its
fiduciary duties with respect todt participants and beneficiaries.

[Id. at 8].
This language indicates that the settlat, @ fact, intend for the fiduciaries to

wait until the company was “on theik of financial collapse,” Lanfear679 F.3d at

1280, and even then the settlor instructs tmdy outside counsel should be consulteq
for advice and not that company shares eRian should be sold. Moreover, in the
main plan document entitled “SunTrust Banks, Inc. 401(k) Plan,” in delineating
powers of the committee that serves as Ban fiduciary, the settlor included the
following: “The Committee will have primguresponsibility for administering the Plan
and all powers necessary to enable it tpprly perform its dut. . . but will have
no authority to limit, expand or removestEmployer Stock Fund.” [Exh. C to Doc.
63 at 77].

Other plan documents likewise indieahat the settlor fully understood and

approved of the fact that the ESOP component of the 401(k) plan was a high:
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investment for Plan participants. Then@uary Plan Description, [Doc. 63, Exh. B
(“SPD")], contains the following descriptions of the Employer Stock Fund:

The 401(k) Plan includes the [Eloger] Stock Fund, which is an
employee stock ownership plan (‘ESOP”). This Fund provides another
way for you to be a SunTrust skbolder, sharing in the financial
rewards that your efforts help pramufor the company. Keep in mind,
however, that investing in a singgéock of one company is a high risk
investment. Consider diversifying your account to avoid large losses.

SPD at 3.
And:

[The Employer Stock Fund] is designed to invest primarily in the
Common Stock of SunTrust Bankagc., with only a small amount of
cash (usually less than 1%) for Liquidity purposes. The Fund seeks
growth through the concentrated istrment in SunTrust Common Stock.

.. .This Investment carries more risk than the other investment options
because it depends on the perforoenf only one company. It may
experience very large increases in eabu very large decreases in value.

Share Price Volatility -Very high
Id. at 16.
And, under the heading “Diversification of SunTrust Common Stock:”

Investing in the stock of a single company carries a high risk, as an
economic downturn shows — the [ES@Rhade available to 401(k) Plan
participants for a number of reasons. First, many employees want to
invest in the company where theyprk and share in the earnings they
help create. Second, lump sum taligtributions in SunTrust Common
Stock may provide significant tax advantages to participants, and
participants may receive dividendsttibutions even when distributions
from other investment funds are retailable. Third, the company
receives a tax deduction for thevidiends it pays on the shares of
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[company stock] held in the Plaithis deduction has allowed SunTrust

to increase the matching contribution participants. While the [ESOP]
may provide certain advantages raailable with other investment
funds, it is very important for you to understand that investing a
significant amount of your account in the [ESOP] could cause a loss of
a substantial portion of your savinfshe stock price goes down. You
should consider spreading your risk over a number of different
investments to help offset the risk of loss in any one investment.

Id. at 22.
From the settlor’s strong language that aga#ly prohibits the fiduciaries from

selling company stock along with the repeatethivags to Plan participants, this Court

infers that the settlor intendéhat participants would have the opportunity to purchase

SunTrust stock while understanding that to do so exclusively (or primarily) wol
expose their assets to great risk. Furtbemen the fact that the Plan offered many

different investment opportunities providitige full range of investment risk, this

Court finds no indication from the Plan dooemts that the settlor ever contemplated

that the Employer Stock Fund shares be,soid the settlor expressly considered eve

S—

d
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the worst-case scenario of SunTrust being in such a dire financial situation that it

would likely cease to be a viable going concern. The settlor understood the dan
inherent in the Employer Stock Fund andswalling to allow the fully-informed Plan
participants to take that risk if they chose to do so.

Even if this Court were to accept ththere was a point at which the settlor

would agree that the sharesdwdd, this Court finds thdhe point was never reached.
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The Seventh Circuit — which like theeilenth Circuit has adopted the Moenest —
has questioned whether it is even possibkstablish that the fiduciaries of an ESOR
violated ERISA for holding onto compasyock during an economic downturn. In

White v. Marshall & lIsley Corp.714 F.3d 980 (7th Cir. 2013), the court affirmed ¢

district court’s dismissal of a prudencim against ESOP fiduciaries materially
similar to that raised here. The problem tiourt found with the plaintiff class’ claim

was that it would have teely on one of two impossible theories: “the untenabl
premise that employers and plan fiduciahese a fiduciary duty either to outsmart
the stock market, which is groundless, ouse insider information for the benefit of
employees, which would violatederal securities laws.” lét 982. As noted by the

Eleventh Circuit in LanfealPlan participants “have no right to insist that fiduciarie
who are corporate insiders use inside infation to the advantage of the participants.’
Lanfear 679 F.3d at 1282. Accordingly, Plan fiduciaries must rely on only pub
information to determine when and if iappropriate to sell Plaassets, which means

that the fiduciaries are like any outside istgg. The Plaintiffs cannot, in the absence
of insider information, claim that the stowas overvalued or that the fiduciaries knew
it was overvalued because the value of akst®gvhat the market says it is based of

the information that the market (and thile fiduciary) have. “A trustee is not

imprudent to assume that a major stock raark . provides the best estimate of the
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value of the stocks traded on it that isieak@e to him.” Summers. State Street Bank

& Trust Co, 453 F.3d 404, 408 (7th Cir. 2006); see atkgnoting that it would be
“hubris” for a fiduciary “to think it could pedict [a company]'s future more accurately
than the market could”).

Specific to this case, in considering wiatto hold a certain investment or sell

it, a fiduciary must consider the interestgtad plan participants, and this Court does$

not believe that it would be unreasonable to assume that many of the SunTrust
participants were at least several years freiinement. As such, itis impossible to say
that the opportunity to purchase SunTrust ebat historically low prices was not in
the best interests of those participantsegesdly when considemg the fact that share
prices across the board weemnerally falling during the @ks Period. Many financial
institutions were severely affected by the mortgage crisishwiad a spillover effect
on the entire economy. Put simply, evetind fiduciaries had dermined that it was
time to dump Plan stock, there were no obvious investments that would cle
perform better than any other. While Ptdfs focus on the decrease in SunTrust stoc
since mid-2007, it is important to recogaithat shares purcleakfor the Employer
Stock Fund during 2009, for example, are doing quite well.

SunTrust recoveredWhile its share price still hovers around forty percent G

the heady days of the early 2000’s, thisu@ finds that the volatility of the stock
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during the Class Period was not outside that which the settlor would have fo
acceptable given the language of the Riacuments. Accordingly, this Court
concludes that Plaintiffs ka failed to state a claimifoelief and Defendants’ motion

to dismiss Plaintiffs’ prudence claim must be granted.

Conclusion
For the reasons statdd, IS HEREBY ORDERED that Defendants’ motion
to dismiss, [Doc. 158], SRANTED and Plaintiffs’ sole remaining claim (Count I),
Is herebyDISMISSED
and this case SLOSED.

IT IS SO ORDERED, this_26th day of September, 2013.

RICHARD W. STORY ¢
United States District Judge
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