Solis v. The Tagp Maker, Inc. et al Doc.|216

INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

MARCELINO SOLIS,

Plaintiff,
: CIVIL ACTION NO.
V. : 1:09-CV-3293-RWS
THE TACO MAKER, INC., et al.,
Defendants.
ORDER
Backaground

This case started out as a secwsitigjust enrichment lawsuit between
Marcelino Solis (Solis) and The Taco Makkrg. (TTM). TTM responded to Solis’
complaint by filing various counterclaimsoalg with a third party complaint against
Solis’ lawyer, Shane Stogner and Mr. Stogngrns, Busch, Slipakoff, & Schuh, LLP
(collectively, Stogner).

The parties’ versions of the facts difféut the divergence of those narratives

IS

is not material to the issuéisat remain to be resolved. Everyone agrees that Sq|l
owns a company that manufactures torilkand that Solis sought to supply TTM’s
restaurant chain with tortillas. The pastfarther agree that in 2008, certain of TTM’s
shareholders were in a dispute regardingrobot the company. Solis agreed to help
TTM’s CEO gain control of the compg by purchasing the shares of a major

shareholder named Lausefifter that share purchas@as complete, TTM’s CEO and
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Solis would have sufficient shares to gohthe company, th€EO would be able to
run the company as he saw fit, and Solis \ddad able to direct orders for tortillas to
his company.

The parties began negotiating a ghpurchase agreement under which Solis
would obtain Lausell’s shares. During thiee, Solis told TTM’s CEO and its lawyer
that Stogner was a good lawyer and thatshould handle TTM’s corporate and
securities law work once the share purehdsal was consummated. TTM’'s CEQ
agreed that Stogner would perform legaveees for TTM. After TTM’s CEO asked
Stogner to use his banking contacts to secure financing for TTM, Stogner sent TTM
an engagement letter. @letter was nevesigned and Stogner never contacted any
banks on TTM’'s behalf. Sometime lateffer the share purchase deal had fallen
through, TTM’s attorney asked Stogner &msistance regarding certain real estate
leases. Stogner sent anottegagement letter that alsas never signed, and Stogner
did not assist TTM regarding the leases.

According to TTM, Solis entered tlghare purchase agreement and made|a
down payment of $125,000.00gdecure performance of thgreement that ultimately
would have required Solis pay $750,000.00. TTM furtheontends that, after Solis
made this initial payment, his bank failemhd he was unable to secure credit t

complete the deal.
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There are several problems with TEWersion of events, howeverFirst it is
clear that the parties never completadexecuted the shapurchase agreement.
Second, the record — notably TTM’s CE@eposition testimony, [see Doc. 209 at 74
— demonstrates that, before he sent the $125,000.00, Solis informed TTM’'s CEQ
he could not raise the necagsaoney to purchase the lisell shares. Finally, when
Solis sentthe $125,000.00, that money vdeneictly into TTM’s CEO’s personal bank
account and not to LausellWhile TTM contends thdtausell ended up with those
funds, TTM’s CEO testified that he usee tlunds to purchasedtshares for himself
because TTM'’s bank would prit only the TTM CEO to pwhase the Lausell shares.
[See id.]. Clearly, whateveleal was done was not the one contemplated by the sh
purchase agreement that the parties were negotiating.

According to Stogner, Solis had to bamkt of the sharpurchase deal because

his bankers would not agree to provide dréat the transaction. However, because

Solis still wanted to secure a contracsé#dl tortillas to TTM, he agreed to send the
$125,000.00. When he sent the money, 3@léno idea what Iveas getting in return
aside from a vague idea that he would eitbeeive orders for tortillas or an ownership

interest in TTM.

! This is not the only example of TTM misconstruing (at best) q
misrepresenting (at worst) the facts of this case.
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After some time passed and Solis did remteive any orders for tortillas, he —

through Stogner — inquired whia¢ had purchased with his $125,000.00. The record

demonstrates that TTM’s representativespomded to that question with a variety of
different answers. At one point, TTM tdBblis that he had purchased a one perce
ownership interest whirclater turned out not to beur. Stogner wanted TTM to either
provide a stock certificate to show whatiSbad purchased or sign a promissory not
to pay Solis back. TTM’s CEO indicated that he would pay the money back, and
parties began to negotiate a promissorgnbtit TTM representatives never signed
note.

Solis then brought this action agding M, another company and TTM’s CEO

to recover his $125,000.00. I8bcomplaint was filed by Stogner and asserted claim

of common law fraud, sale of unregistessgturities, unjust enrichment, securities

fraud, conversion, and att@ys fees. In response, TTiMed various counterclaims
and a third party complaint against Stogner, asserting claims of breach of fidug
duty, an entitlement to declaratory relief, legalpractice, and for attorney fees. The
original dispute between Solis and TTMlending all counterclaims, has been settle(
by the parties, and it appears that Solmo selling tortillas to TTM. The only matter

left for this Court to adjudicate is TTM’s third party suit against Stogner.
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TTM filed a motion to disqualify StognefDoc. 9], and this Court, after a
hearing, denied the motion based on thdifig that there was no conflict of interest
and that TTM had not dikised confidential infornteon to Stogner, [Doc. 25].
Stogner then filed a motion to dismiss thiediparty complaint, [Docs. 23, 29], which
this Court denied, [Doc. 43], except wittspect to TTM’s claim for injunctive relief.

Both parties have now filed motiong feummary judgment. [Docs. 154, 191].
In addition, TTM has pendingefore this Court a motidior sanctions, [Doc. 194], a

motion to strike, [Doc. 210], and a motion feave to file an errata sheet, [Doc. 212]

Allegationsin the Third Party Complaint

In its third party complaint, TTM asde that Stogner did the following: While
Solis was in the process of attemptingdowge an ownership interestin TTM, Stogne
was designated by Solis to negotiate ofisSbehalf. Stognegave one of TTM’s
major shareholders an offer to purchaseriy percent of TTM for two million dollars.
Stogner then refused to providedited financial statemeragSolis’ company as well
as a letter of recommendation from Solis’ bank for presentation to TTM’s ba
Stogner next obtained copies of TTM’s corporate formation documents. WI
Stogner was representing Solis in negotiating a stock purchase agreement on

behalf, Solis requested that Stogner bevadid to represent TTM's interests in the

-
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United States. Stogner sent TTM an unsigfeem of engagenm letter. Stogner
wired $125,000.00 to TTM on Salisehalf. After wiring the money, Stogner filed a
lawsuit on Solis’ behalf which conted material misrepresentations.

In the surviving counts of the third padgmplaint, TTM claims in Count | that,
based on the foregoing fac&pogner was TTM'’s legal peesentative and breached g
fiduciary duty to TTM by filing Solis’ lavsuit. In Count Ill, TTM claims that
Stogner’s malpractice and/or negligence “in implementing contract formalities and
[his] dual representatiorfiave caused a dispute to arise between Solis and TTM,
forcing TTM to defend the action brought Bplis. Count IV asserts a claim for
attorneys fees, which, obarse, relies on TTM establisig Stogner’s liability in either

Counts | or Ill.

Discussion

Summary Judgment

Under the Federal Rules, summary judginis appropriate “if the pleadings,
depositions, answers to interrogatoriesd admissions on file, together with the
affidavits, if any, show that there is nonggne issue as to any material fact and that
the moving party is entitled to judgment asatter of law.” Fed. R. Civ. P. 56(a).

“The moving party bears ‘the initial responistlg of informing the . . . court of the
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basis for its motion.”_Hicksn Corp. v. N. Crossarm C@&57 F.3d 1256, 1259 (11th

Cir. 2004) (quoting Celotex Corp. v. Catred77 U.S. 317, 323 (1986) (internal

guotations omitted)). Where the moving pamiakes such a showing, the burden shift
to the non-movant, who must go beyond tleagdings and present affirmative evidencs

to show that a genuine issue of matefiaat does exist. Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 257 (1986).
In resolving a motion for summary judgment, the court must view all evider
and draw all reasonable inferences inidiet most favorable to the non-moving party.

Patton v. Triad Guar. Ins. Cor@77 F.3d 1294, 1296 (11th Cir. 2002). However, thi

Court is bound only to draw those inferenatsch are reasonable. “Where the recor
taken as a whole could not lead a rationat wf fact to find for the non-moving party,

there is no genuine issue for triaAllen v. Tyson Foods, In¢.121 F.3d 642, 646

(11th Cir. 1997) (quoting Matsushitade€l Indus. Co. v. Z8th Radio Corp.475 U.S.

574, 587 (1986)). “If the evidence is migreolorable, or is not significantly
probative, summary judgment gndoe granted.” _Andersom77 U.S. at 249-50

(internal citations omitted); see aldtatsushita475 U.S. at 586 (once the moving

party has met its burden under Rule 56{@ nonmoving party “must do more than

simply show there is some metaphysigalibt as to the material facts”).
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Discussion of The Parties’ Arguments

At the outset, this Court notes thHBtM’s claims generally lack substance.
Reading TTM'’s rather exagerated allegations in its motion for summary judgm

might indicate, at most, that Stogner mayehaxercised poor judgment. However, 3

review of the record indicates that§her has done nothing wrong. Notably, the

evidence to establish an attey/client relationship orfeduciary relationship between
Stogner and TTM is entirely uanvincing. The record demnstrates that all parties

agreed that Stogner would provide legalrvices to TTM only after Solis had

completed the purchase of thausell shares. That transaction never took place. Th

Court also found earlier that TTM did rextpply confidential information to Stogner
and TTM has done nothing to convince this Court otherwise.

Further, there is no evidence, outside of vague statements by T
representatives, that Stogner did any legakvior TTM at all. TTM’s CEO testified
In his deposition that he was not involvadhe details of what Stogner and the TTM
attorney were doing but afr “I was under the undersiding that [Stogner] was
working for us, making sure that we canecause [Solis] asked for it — that we can -
that we can put together what we were ~weated, the both of us.” [Doc. 209 at 64].

The context of that statement, howeversweat Stogner was working in furtherance
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of Solis’ purchase of the the Lausell sharegVhile that transaction would have
benefitted the TTM CEOQO, it cannot be reaably believed that Stogner was working
as TTM’s lawyer in negotiating the ate purchase agreement on Solis’ behal
especially considering the fact thab@ber was negotiating against TTM's lawyer.
This Court concedes that there wasealiscussion regarding whether Stogne
would help with TTM’s recapitializatiomal would clean up TTM’s corporate records
However, all of those plans were conalital on Solis’ purchase of shares, and nothin
about those statements creates an attérieyt relationship until the lawyer actually

begins his representation.

2 The TTM lawyer similarly testifiedhen asked about how TTM was relying
on Stogner as an attorney: “Once an offas made from [a TTM shareholder] —
that's written in there — [TTM’s CEQ] tolfBtogner] ‘Well, [Stogner], make sure —
take care that this happens.” And thaswae — assigned by so much as him as we

as the shareholder to be.” [Doc. 156 at 44}e “shareholder to be” in that statement

is Solis. In other words, the testimonythat the CEO was simply telling Stogner to
get Solis’ share purchase deal done.

3 Although a third party beneficiary ctaidoes not appear in its third party
complaint, TTM mentions (with little speatifty) in its summary judgment motion that
TTM was a third party benefiary of Stogner’s work. Hower, as noted, the Lausell
share purchase deal fell through because 8alisot have the funds to complete it,
and there is nothing in the record that aades that Stogner could be held responsib
for Solis’ decision to send $125,000.00 to TTM’s CEO. As such, there is no bz
upon which to conclude that Stogner did anythagjve rise to third party beneficiary
liability.
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Most telling, however, is TTM’s lawyertgstimony in response to the question

“Does Taco Maker contend that Mr. Stogrkd anything for Bco Maker in the

summer of 2008?” The following colloquoy ensued:

A. The part that was added for him evaluate, in addition for him to
prepare and secure the documents hieatvould evaluate in the proper
manner of the proper procedures lte able to accomplish these
documents in his expertise.

Q. I don’t understand that at all. Caou tell me what Mr. Stogner did for
Taco Maker in 2008?

A. Protecting the documents — protlan of the documents, in other
words, providing that the transactions would be done in the proper
manner so that it would not suffer the transactions that were done with
[Lausell]. That is why — that's whall the drafts in the stock purchase
agreement were coming from him.

Q. You refer to documents. What documents are you referring to?

A. The stock, there was — there wasealocuments, in other words, the
certificates of corporations, the bylawf the corporations. And all that

Is established in a specific forand manner and with respect to how
stocks can be sold to third parties and/or in between the existing
stockholders and/or the corporatidius, being — not being an expertin
corporations, even though | can read | know what the document says,
some transaction documents neettele formed. And in one manner
[Solis] put a deposit in his confidea of [Stogner] so that would not
happen to him what occurred in the previous transaction. And he
demanded that [TTM’s CEO] — heowld designate him to be the person
that was going to do that transactiémd | was going to be reviewing all
these documents next to him, all these documents. That part up to the
point of July, that was paid by [SdliBut when the second phase starts,
of the refinancing, that's when ¢&s] says, “Because | understand that
you need to be contracted diredbly [TTM] because I'm not going to be
continuing to pay for this big buffet d¢iie offer for — with regards to the

10




AO 72A
(Rev.8/8
2)

refinancing, because the one thajtsng to receive all the benefits is
going to be [TTM] and not [Solis].

[Doc. 156 at 51-53].

Reading interpretively — and giving the TTM lawyer the benefit of the doubt —

he merely states that, leading up toghare purchase deal, Stogner was interpreting

TTM’s corporate formation documents to siethe deal could belone, and, after the
deal was completed, Stogner would help TrEfihance its debt. This clearly indicates
that Stogner did, in fact, nothing in the wafyegal services for TTM. Interpreting the
TTM corporate documents was part of his duteSolis. Further, agpeatedly stated,
the share purchase deal was never aconsated. In other words, the condition
precedent to Stogner providing legal services to TTM was never met.

TTM considers the engagement letter ®tagner sent to be a significant factof
in its favor. However, this Court finds tbpposite to be true. Erecord reveals that
TTM’s CEO asked Stogner to contact banksT TM’s behalf. Stogner responded by
sending an engagement lett&he letter was never sigthand Stogner did not contact
any banks. Then TTM’s lawyer askes&ber about a lease issue, and Stogner sg
another engagement lettéFhat letter was never sigmeand Stogner did no work on
the lease issue. The obvious interpretatibthese facts is that Stogner was willing
to do some work for TTM, but only aftbe received a signature on an engageme

letter, which never happened.
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In summary, this Court concludes thia¢re was no attorney/client relationship

between Stogner and TTM. Thourt further concludes that, in the absence of an

attorney/client relationshipStogner had no fiduciary duty to TTM. Indeed, it is
unreasonable for TTM to have believed thiadaciary relationship existed. Given the
facts that Stogner entered #eene as Solis’ attorney, that Stogner was Solis’ son-i
law (which TTM’s CEO well knew), anthat Stogner was negotiating the shars
purchase agreement in opposition to TTMisyer, any reasonable person would hav
concluded that Stogner’s duties rested itiis alone. As such, Stogner is entitlec

to judgment in his favor.

TTM'’s Motion for Sanctions

TTM’s motion for sanctions, [Doc. 194], is based upon the unsupporta
proposition that merely filing a lawsuitassanctionable act if you cannot prove even
allegation in your complaint. In thisase, Solis sent $125,000.00 to TTM and gc¢
nothing much in return. He attemptedgotiate a deal whereby TTM would eithef
issue stock certificates in Solis’ name or TTM would sign a promissory note
$125,000.00. When TTM refused, Stognéed suit on Solis’ behalf, which was a
perfectly reasonable reaction. While soméheflawsuit’s theories of relief might be

somewhat farfetched, this Court has carefully reviewed the record in this matter
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has concluded that Stogner has not committed a sanctionable act. As such, T[TM’s

motion will be denied.

Conclusion

For the reasons stated,

IT ISHEREBY ORDERED that Stogner’'s motion for summary judgment
[Docs. 154], isSGRANTED and the Clerk is directed to enter judgment in favor of
Stogner and Busch, Slipako& Schuh, LLP on all of TTM’s third party claims.
TTM’s motion for summary judgment, [Dot91], and its motion for sanctions, [Doc.
194], areDENIED. For good cause shown, TTM’s nantifor leave to file an errata
sheet, [Doc. 212], IGRANTED, rendering TTM’s motions to strike, [Doc. 210], moot
and, as suctDENIED.

The Clerk is directed to close this action.

IT 1SSO ORDERED, this__27th day of August, 2013.

RICHARD W.STORY ¢~
United States District Judge
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