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States of America Dog.

INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

IN RE CAMP LEJEUNE NORTH :  MULTIDISTRICT LITIGATION
CAROLINA WATER : NO. 1:11-MD-2218-TWT
CONTAMINATION LITIGATION ,

OPINION AND ORDER

This matter is before the Court on tRevernment’s motion for order relating
to the preservation of documents and eteutally stored information [37]; the
Government’'s motion to dismiss [61]; tB®vernment’s motion to dismiss for lack
of subject-matter jurisdiction [62]; the Plaintiffs’ motion for oral argument [72];
Plaintiff Bryant’s motion to amend complaint [77]; the Plaintiffs’ motion for
extension of time to complete discovenddo stay [83]; Plaintiff Johnston’s pse
motion to amend [97]; Plaintiff Douse’s pse motion for reconsideration [117];
Plaintiff Straw’s_prosemotion for clerk’s entry of default [121]; Plaintiff Douse’s
pro semotion to amend [123]; Plaintiff Wght's motion to amend complaint [126];
the Government’s motion to dismiss all cases based on North Carolina statute
repose [127]; Plaintiff Douse’s pigemotion for punitive and exemplary damages
[143]; the Government’'s motion tarite [152]; Plaintiff Douse’s pr@emotion for
additional award of damagdsy relief based on Bivensnd for a protective order

[156]; Plaintiff Bryant’s supplemental mot to amend [164]; Plaintiff Straw’s pro
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semotion for permanent injuncin [165]; Plaintiff Straw’s prgefourth motion for
clerk’s entry of default [169]; the Govenent’s motion for protective order [172];
the Plaintiffs’ motion to transfer pswant to 28 U.S.C. 8§ 1631 or motion for
conditional suggestion of remand [176]; Plaintiff Straw’s pedirst motion for
clerk’s entry of default [178]; the Plaintiffs’ motion for a hearing [188]; and Plaintiff
Straw’s_prosemotion for refund and further relief [192].
l. Procedural History

In this Multidistrict Litigation (MDL), the Plaintiffs are service members
and/or their family members who allege thesre exposed to toxic substances in the
water supply while living aMarine Corps Base Camp jeene in North Carolina.
The Plaintiffs further contend that the itéd States failed to monitor the quality of
the water supply at Camp Lejeune and thite provide notice to the Plaintiffs
concerning the presence of tosubstances in the wateipply. The Plaintiffs allege
that they have suffered illnessar death as a result oéthctions of the United States
and bring their actions pursuant to thel&ml Tort Claims Act (“FTCA”), 28 U.S.C.
88 2671-2680. There are currently sevenigses in the MDL and, although the
potential number of plaintiffs is not knowttnere are currently over 4,000 claimants

in the administrative process with the Department of the Navy.
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Given the amount of time that has passace it has addressed substantive
matters, the court finds it useful to gi@esummary of the course of the litigation to
this point. When the Multidistrict Litigadn was formed, the court held a scheduling
conference. After hearing from the pastieghe court determined that the most
efficient course of actioneuld be to first address twibreshold legal questions: (1)
whether the limitations period contathen the Comprehensive Environmental
Response Compensation and Liability (‘lRELA") preempted the North Carolina
statute of repose; and (2) whether therth Carolina statute of repose had an
exception for latent diseasksAnswering these two quésns has taken the better

part of five years.

Because the court determined that thresdheglal issues needed to be addressed

first, the court did not call for ¢hfiling of an omnibus complaiitBut the court did

permit discovery on the Ferdectrine and the Federal T&laims Act discretionary

! SeeDoc. No. [11], Transcript, April 19, 2011.

2 SeeDoc. No. [24] (court noted th&llowing for consolidated motions
(and responses) applying these legal arguments to all current Plaintiffs in this MI
will afford the parties an opportunity teffectively brief these issues without
duplication and will afford the court aspportunity to issue clear rulings on each
legal argument that can guide the future of this MDL").
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function exceptior. The parties had briefed motiotesdismiss based on these two
theories® Those motions are still pending.

In an order dated September 29, 2011, the court held that although a pl
reading of 42 U.S.C. § 9658 of CERCLA miglnunsel a different result, based on
the purpose of CERCLA as a remedial it section 9658 preempted both statutes
of limitation and statutes of reposelherefore, the court found that the applicable
North Carolina statute of repose contalrie North Carolina General Statute 8 1-
52(16) barred claims from accruing more thamyears from the last act giving rise
to the cause of action would not applyttee Plaintiffs. A consequence of this
holding was that the court did not theeed to consider whether North Carolina’s
statute of repose contained an exceptiotatent disease. However, the Government
then asked the court to rule on this mdtgive ground so that the parties could take
an interlocutory appeal to the United Staesirt of Appeals for the Eleventh Circuit

on both legal rulings. The court agreedtoso and permitted tiparties to brief the

3 SeeDoc. No. [24] (directing 60 daperiod of discovery on FTCA'’s
discretionary function exception and Fedestrine and staying discovery as to all
other matters).

4 SeeDoc. Nos. [61] and [62].
> SeeDoc. No. [13].

ain
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matter of a latent disease excepfiom an order dated Mal1, 2012, the court held
that the statute of repose in North Caralkipeneral Statute 8§ 1-52(16) did not contain
an exception for latent diseades.

The Government then filed a motion feermission to file an interlocutory
appeal pursuant to 28 U.S.C. § 1292(fhe court granted that motidriThe Court
of Appeals accepted thpaeal on October 31, 2012which was docketed as Bryant

v. United Statesand held oral argument in thase on January 17, 2014. However,

just days prior to the argument, theitdd States Supreme Court granted certiorari

in CTS Corp. v. WaldburgemMo. 13-339, which would be directly controlling
authority on the issue of CERCLA preemptidrhe Court of Appeals held its ruling
to await the Supreme Court’s opinion_in Waldburger

On June 9, 2014, the Supreme Cdwitd that CERCLA section 9658 did not

preempt North Carolina’s statute of repds@he Eleventh Circuit then took up the
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1 SeeCTS Corp. v. Waldburger  U.S. __ ,134 S. Ct. 2175 (2014).
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parties’ appeal. In its opinion, the Coaf Appeals recognized the Supreme Court’s
holding in_Waldburgeras answering the first question and therefore turned to th
second question —whether the North Caeo$itatute of repose includes an exception
for latent diseas¥. Based on the statute as it exisiéhen the Plaintiffs brought their
cases, the Court of Appeals found that skatutory language was unambiguous and
did not contain an exception for latent disedse.

The Eleventh Circuit recognized, however, that shortly after the Supreme Co

issued its decision in Waldburg#éne North Carolina legislature amended the statute

of repose to add the following languageh&r10-year period set forth in G.S. 1-

52(16) shall not be constrdiéo bar an action for personal injury, or property
damages caused or contributed to by .e cttnsumption, exposure, or use of water
supplied from groundwater contaminateyl a hazardous substance, pollutant, or
contaminant.* The General Assembly specifiectlthis amendment applied to any

actions “filed, arising, or peling” on or after June 20, 2014.Nevertheless, the

Court of Appeals found that the amendngimould not apply retroactively because

12 SeeBryant v. United State§68 F.3d 1378 (11th Cir. 2014).

13 Id. at 1381.
14 ]d. at 1381-82 (quoting N.C. Gen. Stat. Ann. § 130A-26.3).
15 Id. at 1382.
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it “substantively amended the statuteagiose to create an exception for groundwater
contamination and, as a result, can odgla prospectively, lest [the amendment]
divest the Government of a vested rigtitThe Court of Appeals then remanded the
case.

This court accepted the order as mandatéheld a Scheduling Conference on
February 25, 2015, during vwdhn the Plaintiffs indicated they intended to seek
certiorarias to the Eleventh @iuit’s ruling in Bryanf'” The Supreme Court denied
the Plaintiffs’ petition for writ of certiora/f The court held another Scheduling
Conference on January 6, 2016. During that conference, the court directed
Government to file a motion to dismibased on the Eleventh Circuit’s holding in
Bryant'® In addition to responding to the Government’s motion, the Plaintiffs hay
filed numerous motions to amend their complaints, as well as a motion to transfel

remand the Multidistrict Litigation.

10 Id. at 1385.

7 SeeDoc. Nos. [106] and [109].
18 Seel36 S. Ct. 71 (2015).

9 SeeDoc. No. [124].
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I. Discussion
A. Motion to Transfer or Remand

1. Impact of Stahle and Choice of Law Questions

In their motion to transfer, the Plaifiis essentially ask that the court
reconsider the outcome of Bryaintlight of the Fourth Circuit’s recent ruling in

Stahle v. CTS Corporaticfi The Plaintiffs’ argumentsre premised on a contention

that the Fourth Circuit’s holding in Stahikein conflict with the Eleventh Circuit’s

ruling in Bryant In Stahlethe plaintiff filed a negligence action alleging that his

leukemia was caused by his expasto toxic solvents when he was a child. The
Fourth Circuit considered the scopeNairth Carolina General Statute 8 1-52(16) in

relation to Stahle’s claim. The Stakhdeurt first recalled that the Fourth Circuit

previously held in_Hyer v. Pittsburgh Corning Corinat “the [North Carolina]

Supreme Court does not consider diseadeetmcluded within a statute of repose
directed at personal injury claim&.Although the Stahleourt agreed that section 1-
52(16) “functions as a statute of repose dedcit certain personal injury claims,” it

found that the “North Carolina Generasgembly has not expressly expanded the

20 817 F.3d 96 (4th Cir. 2016).
2t Id. at 100 (citing Hyer790 F.2d 30, 34 (4th Cir. 1986).

8
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language to include diseas@ Thus, the court found that section 1-52(16) does no
apply to claims arising out of disea3el he court rejected CTS’s argument that Hyer
addressed a different statute of repdskstead, the court led that “we anticipate
that the Supreme Court of North Carolwauld rule that 8ction 1-52(16) is not
applicable to Stahle’s @&im arising from diseasé>” The_Stahleourt then went on
to discuss its disagreement with #Eleventh Circuit’s ruling in Bryarthat the plain

language of section 1-52(16gmonstrated that theewas no exception for latent

disease®’
22 ﬁ
23 ﬁ

2 1d. at 100-01 (citing Hyeand_Wilder v. Amatex Corp314 N.C. 550,
336 S.E.2d 66 (1985)). Although the Eleventh Circuit did not discussadyeitder
in Bryant this court did address both of thoseesais its determination that section
1-52(16) did not contain an exception for latent diseasesD&eeNo. [68], at 9-14.
The court specifically rejected an argumgrat the analysis of the North Carolina
Supreme Court in Wildetirectly applies here becaube statute of repose discussed
in Wilder is materially different than thabnsidered in this case. I@The court also
noted that no North Carolina case had cited Hyetrrather it had been cited only by
other Fourth Circuit cases. _ldn Bryant without a discussion of Hyand_Wildey
the Eleventh Circuit outright rejectéloe interpretation proffered by Stahlieding
that it ignored the plain language of the statute. EBgant 768 F.3d at 1381.

25 817 F.3d at 104.
26 Id. at 104-07.
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There can be no dispute that under‘the of the case” doctrine, the court
must apply the Eleventh Circuit’s ruling_in Bry&hThere are only three exceptions
to this doctrine: (1) discovery of newidgnce, (2) controlling authority that renders
Bryantcontradictory, and (3) the ruling iseelrly erroneous and would work manifest
injustice. None of these exceptions ieg@nt here. In candor, the court is troubled
by the argument raised by the Plaintiffsalson Counsel that this court “certainly
does not owe blind deafence to the erroneouddth Circuit Bryanbpinion.”®® The

Plaintiffs rely upon a quote froRutherford v. Columbia Gdkat “some courts have

recognized that the obligation to properlyatenine state law is more important than
the general dictate to defer to prior federal precedent construing staté |awe’
Plaintiffs’ quote does not come from the majority opinion in Rutherfétdther, it

comes from the concurring and dissenting opiffavoreover, Rutherforthvolved

whether a panel of the Sixth Circuit wasund to follow a prior Sixth Circuit panel’s

interpretation of Ohio law when thatt@émpretation was badeon an opinion of a

7 Seee.q, Venn v. St. Paul Fir& Marine Ins. Co.99 F.3d 1058, 1063
(11th Cir 1996) (“Under the law of the cadectrine, both the district court and the
appellate court are generablpund by a prior appellate de@n of the same case.”).

26 SeeDoc. No. [160], at 15-16.
29 575 F.3d 616 (6th Cir. 2009).

% Id. at 624 (Clay, J., concurring part and dissenting in part).
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lower Ohio court. The discussion_in Rutherfaras not whether a district court had
to follow the precedent of its own circuit coof appeals in theame case. On this

matter, there really can be no disput@bviously, this court’s circumstances are

vastly different. There can be no dispute that as a district court, this court must

follow Bryant
Similarly irrelevant for this court iwhether any one feddreourt of appeals
must follow another federal court of appeal€w of state law. Yet, the Plaintiffs

cite to_Factors Etclnc. v. Pro Arts, Ing* as if it provides some authority for this

court to disregard Bryanthen_Factorseally discusses whwetr the Second Circuit

should follow the Sixth Circuit's interpretation of a matter of state law. It is
axiomatic that the Second Circuit is not controlled by the Sixth Circuit.

Finally, the Plaintiffs expend a gredgal of energy arguing why the Eleventh
Circuit was incorrect in its interprétan of North Carolina law and should have
reached the sanmeitcome as Stahfé Again, as a district court, this court is bound
to follow Bryant This court has no authority or desio reconsider an opinion of the
Eleventh Circuit. Moreover, simply becauble Fourth Circuit sits in North Carolina

does not render it as the final authoritatiwword on the interpretation of North

sl 652 F.2d 278, 283 (2d Cir. 1981).
%2 SeeDoc. No. [160], at 16-22.

11
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Carolina law. The Fourth Circuit — likdl &deral courts across the country — is
charged with making an Enmrediction as to what thedhest court of North Carolina
would say about North Carolina state [HwRegardless of whether as a practical
matter, the Fourth Circuit might have mesgerience in interpreting North Carolina
law, there is nothing “binding” about the Fourth Circuit’s decision in Stakl®
other federal courts of appeal, or evenaablorth Carolina state courts, of course.
Moreover, the court notes that the decision in Staitdelf, is a cogent
reminder of the fact that North Carolinaieemains highly unsettled in this area. In
her concurring opinionJudge Thacker noted two factors that this court hag
previously relied upon in finding that sem 1-52(16) does not contain an exception
for latent diseases: (1) Hyean only be considered dicta because it construed
materially different statute than section 1-52(16); and (2) Hgemot been cited by
a reported North Carolina decisilhJudge Thacker went even further in discussing
the muddied waters of NdrtCarolina law in this area in noting that the North

Carolina Supreme Court as well as now fdiiferent federal circuits have reached

33 See e.qg, Molinos Valle Del Chao C. por A. v. Lama&33 F.3d 1330,
1348 (11th Cir. 2011) (citing Guideone Elites. Co. v. Old Cutler Presbyterian
Church, Inc,. 420 F.3d 1317, 1326 n.5 (11th Cir. 2005)).

3 SeeStahle 817 F.3d at 111-12 (Thacker, J., concurring).

12
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conflicting conclusions on the question of whether “personal injury” in North
Carolina encompasses a cldon “disease.” She stated:

The Supreme Court of North Carolina itself has sent mixed
signals about the scope of § 1-52(16). Companen v. Pac. Emp’rs
Ins. Co, 332 N.C. 129, 418 S.E.2d 648, 7-48 (1992) (holding that, in
an action based on the deceded€&ath from cancer based on exposure
to hazardous chemicals, 8 1-52(16) would be the proper statute of
limitations for the underlying clairfor bodily injury), and Wilder336
S.E.2d at 69 (suggesting that “the statof limitations contained in the
first clause of G.S. 1-52(16)” “govdgj all negligence claims”), with
Boudreau v. BaughmaB22 N.C. 331, 368 S.E.2d 849, 853 n. 2 (1988)
(suggesting that 8 1-52(16) was “intled to apply to plaintiffs with
latent injuries,” and is “inapplicable” to claimants who are “aware of
[their] injury as soon as it ocds]”), and_ Misenheimer [v. Burrisp37
S.E.2d [173], 175-76[, 360 N.C. 620 (2006)] (explaining that latent
injury claims remain subject todlstatute of repose in 8 1-52(16)): see
alsoAnte at 109-10.

And outside of North Carolinatsorders, after the publication of
this decision, four circuits will hee addressed this state law question,
all with different views of the statute’s scope. Complree Dow
Corning Corp,. 778 F.3d 545, 552 (6th Cir. 2015) (“The Fourth Circuit
has consistently applied th[e] ‘disease exception,’ firstannounced by the
North Carolina Supreme Court in Wilder v. Amatdr diseases
incurred from exposure to harmfpfoducts”), and Bryant v. United
States768 F.3d 1378, 1381 (11th Cir. 2014) (holding that the statute of
repose in § 1-52(16) unambiguously applies to disease claims), and
Klein v. DePuy, InG.506 F.3d 553, 559 (7th Cir. 2007) (in holding that
“8§ 1-52(16) is not limited to latemjury claims,” relying on Duniand
Wilder, rejecting Hyerand ignoring Misenheimg#®

% Id. at 114,

13
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For this court, of course, the Eleventh Circuit’s ruling in Bryiartinding

In addition, the Plaintiffs argue that Staldanow binding authority on North
Carolina law and for this reason, the camust reconsider its prior ruling and should
apply Stahleand not_Bryant There are numerous reasons why the Plaintiffs’
argument is an incorrect statent of the law. The Pldiffs first argue that because
most of the underlying cases were filetNiorth Carolina, the court must apply North
Carolina law under the “transferee/transfetbgory. As to the Plaintiffs from other
states, the Plaintiffs contend that tloaid would have to undertake a choice of law
analysis based on the individual facts aadses of action pleaded in each of those
complaints.

Before addressing the Plaintiffs’ arganms concerning whether this court is
bound to apply the law of the transferor foruthe court finds it useful to delve at
some depth into the basis for this couydissdiction. As the Government points out,
these cases have been brought under thedebart Claims Act and as such, the

basis for jurisdiction is not diversity, butinar original federal question jurisdiction

30 The Plaintiffs also contend thal§&52(16) does not apply to any causes
of action that are not based on North Cardima Some of the Plaintiffs have raised
wrongful death, intentional infliction of estional distress, and post-discharge failure
to warn claims. To the &ént such claims exist under state law other than North
Carolina and are not barred by the No@hrolina statute of repose, the court
addresses them below iargunction with the discretionary function exception under
the Federal Tort Claims Act.

14
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under the Federal Tort Claims A¢tMuch of the argument made by the Plaintiffs
is based on their incorrect assumption thatighesdiversity actionFor example, the
Plaintiffs are correct tham a diversity action, the MDcourt must apply the law of
the transferor forum, that is, the law ibie state in which the action was filed,
including the transferor forum’s choice-of-law rufés.In diversity actions, the
transferee-transferor considéions can be quite complékx But the court need not
reach these issues because ighisot a diversity case.

When an MDL court (the “transfereedart) has a case with jurisdiction based
on federal law, it does not apphe law of the transferaourt as it would under Van

Dusen/Ferengather the transferee court shofdtlow the law of its own circuit on

37 See e.q, James Ventures, L.P. ex m&lpert v. Timco Aviation Servs.,
Inc., 315 F. App'x 885, 888 (11th Cir. 2009).

% See e.qg, Ferens v. John Deere Cd94 U.S. 516, 524 (1990); Van
Dusen v. Barrack376 U.S. 612 (1964).

% Seee.qg, Wahl v. General Electric Co786 F.3d 491 (6th Cir. 2015)
(discussing application of Van Dusen/Feregultidistrict Litigation in conjunction
with distinctions between § 1404 and § 1406).

15
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questions of federal laff. “As a general rule, questions of federal law in
MDL-transferred cases are governedtivy law of the transferee circuit”

The court must now consider under Eath Circuit authority which law to
apply to the Plaintiffs’ federal cause otiaa under the Federal Tadlaims Act. “It
is well settled that the United States, aswereign entity, is immune from suit unless
it consents to be sue®” “Through the enactment of the FTCA, the federal
government has, as a generatter, waived its immunity from tort suits based on
state law tort claims?®

The Zelayecourt also explained that:

40 See e.q, In re Korean Air Lines Disaster of September 1, 18323

F.2d 1171 (D.C. Cir. 1987), aff'dn othergroundssubnom.Chan v. Korean Air
Lines, Ltd, 490 U.S. 122 (1989); U.S. ex rel. Hetkv. Columbia/HCA Healthcare
Corp, 498 F. Supp. 2d 25, 39-40 (D.D.C. 2007).

1 Hockett 498 F. Supp. 2d at 40. The Pk#is’ citation to_In re Dow
Corning Corp. (Sutherland v. DCC Litig. Facility)78 F.3d 545 (6th Cir. 2015), does
not counsel a differentesult. In_Sutherlandthe plaintiff had filed a diversity
personal injury case against the defendant. When the defendant entered
bankruptcy, the federal district court tramséd the personal injury case to the court
overseeing the defendant’s bankruptcy proceedingst949. The Sixth Circuit
recognized that although this was “not gutdiversity case,” the court should still
apply the state law of the transferauct in which the personal injury case was
originally filed. Id.at 549-51. These are noethircumstances of this case.

42 Zelaya v. United State381 F.3d 1315, 1321 (11th Cir. 2015).

4 Id. (citing Millbrook v. United States ~ U.S. _ , 133 S. Ct. 1441,
1443 (2013)).

16
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Any plaintiff seeking to sue the United States under the FTCA must
satisfy two initial statutory burdens establish jurisdiction. Clark v.
United States326 F.3d 911, 912 (7th Cir. 2003). First, as with all
suitors in federal courts, the plafiitnust identify an explicit statutory
grant of subject matter jurisdiction, which in the case of the FTCA is 28
U.S.C. 8§ 1346(b)(1). IdThis statute provides:

Subject to the provisions of chapter 171 of this title [i.e.,
28 U.S.C. 88 2671-2680], the district courts . . . shall have
exclusive jurisdiction of civil actions on claims against the
United States, for money aeages, accruing on and after
January 1, 1945, for injury ¢mss of property, or personal
injury or death caused by the negligent or wrongful act or
omission of any employee of the Government while acting
within the scope of his office or employment, under
circumstances where the Unit8thtes, if a private person,
would be liable to the clairmhin accordance with the law
of the place where the act or omission occurred.

28 U.S.C. 8§ 1346(b)(1) (emphasis added). Translated, any time the
federal government is sued based on the act of an employee performed
within the scope of his employmenttihs, federal district courts will

have exclusive jurisdiction of suaiaims. In addition, 8 1346(b)(1)
sets, as a predicate, a requiremeat the circumstances be such that a
private person would be liable undiae law of the state where the
federal employee's act or omissioccurred, had a private person so
acted!

The “reference in § 1346(b)(1) to ‘thenaof the place where the act or omission

occurred’ means the lawf the state where tlaleged tort occurred®® “Because the

“od.

% |d.at 1323 (citing Stone v. United Stat8&3 F.3d 1129, 1130 (11th Cir.
2004)).

17
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United States is a sovereigntity, the second jurisdictional requirement is a statute
that waives its sovereign immunit§$."The court discusses this second requiremen
in more detail below when addrasgithe discretionary function exception.

The “law of the place wherthe act or omission oacad” means “the whole
law of the State where the act or omassoccurred,” including the choice of law
rules of that stat&. “The plaintiff's injury is considered to be sustained in the statg
‘where the last act occurred giving rise to [the] injulli.®ere, there can be no
dispute but that the place is North Carolitiee state in which all of the Plaintiffs
resided at the time they allege they wexposed to a contaminated water supply at
Camp Lejeune. All actions with respéatthe water supply at Camp Lejeune took
place in North Carolina. North Gaima applies the traditional Id&ci delictirule in

tort case$? Significantly, under North Carolinala a statute of repose is considered

40 Id. at 1322.

47 SeeRichards v. United State869 U.S. 1, 11 (1962); Schippers v.
United States715 F.3d 879, 886 (11th Cir. 2013).

48 Harcqg 206 N.C. App. at 694, 698 S.E.2d at 724.

4% Seee.qg, Boudreau v. BaughmaB22 N.C. 331, 335, 368 S.E.2d 849,
853-54 (1988); Harco Nat'l In€o. v. Grant Thornton LLF206 N.C. App. 687, 692,
698 S.E.2d 719 (2010).

18
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substantive law and therefore is alsatpaf the “law of the place” of North
Carolina®®

While the FTCA does direct that North Gana law applies as the “law of the
place where the act or omissioccurred,” the fact that feds law points to state law
for its choice of law does not mean tiia cause of action arises under state law.
This is not a distinction without a differes, as this very case shows. There is only

one federal law. The court applies thedrl law as located in its controlling

precedent — in this case, Bryarithe court does not ignore the fact that — as it turns

out — the Eleventh Circuit and the Fou@incuit have reachedifferent conclusions
as to the interpretation of North Carolinavlto be applied tohis federal question
under the FTCA. But that simply happend#oa product of the fact that there are
different federal courts of appeal in the United States. A plaintiff has no “right” t
the Fourth Circuit’s interpretation of NorCarolina law over thEleventh Circuit’s
interpretation. Once the determinationswaade to put these cases into an MDL
assigned to the United States District Céarthe Northern District of Georgia, that

choice was fixed as to the Eleventh Circuit’s interpretation.

% Seee.q, Christie v. Hartley Constr., In867 N.C. 534, 766 S.E.2d 283
(2014); Boudreau322 N.C. at 341, 368 S.E.2d&#&7 (“If the action is not brought
within the specified period, the plaintifiterally has no causef action. The harm
that has been done_is damnabsquenjuria— a wrong for which the law affords no
redress.” (citation omitted)).

19
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Perhaps understanding that this ¢dwas no choice but to follow Bryarihe
Plaintiffs make several suggestions agrtacedural options the court could exercise
as a means of avoiding theutcome dictated by Bryant First, the Plaintiffs
recommend that the court “remand” this caSecond, the Plaintiffs suggest that if
the court finds there is no subject-majtersdiction, it should “transfer” the cases
back to the United States District Cofat the Eastern District of North Carolifa.
For the reasons explained below, neithetheke procedural options is available to
the court.

The court begins by noting the procedure under which these cases w
transferred to the Northern District Georgia. Pursuant to 28 U.S.C. 8§ 1407, the
United States Judicial Panel on Multidistrict Litigation may transfer “civil actiong
involving one or more common questions attf[] pending in different districts . .

. to any district for coordinated oonsolidated pretrial proceeding$."Each action
so transferred shall be remanded by theepat or before the conclusion of such
proceedings to the district from whichwias transferred unless it shall have been

previously terminated>® Here, the Judicial Panfelund under section 1407 that all

>L  SeeDoc. No. [176].
>2 28 U.S.C. § 1407.
>3 Id.
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actions shared “factual questions arisog of alleged death or injuries due to
contaminated drinking water on the Mar{@erps Base at Camp Lejeune” and should
be centralized!

The Plaintiffs contend that whenrisdiction is lacking, remand under 28
U.S.C. § 1631 to the Court of Appeals thaes have jurisdictiois the proper course
of action. The court cannot agree. Title 28 U.S.C. § 1631 provides:

Whenever a civil action is filed ia court as defined in section 610 of

this title or an appeal, includingptition for review of administrative

action, is noticed for or filed witbuch a court and that court finds that

there is a want of jurisdiction, thewrt shall, if it is in the interest of
justice, transfer such action or a@abto any other such court in which

the action or appeal could havedm brought at the time it was filed or

noticed, and the action or appeallspeoceed as if it had been filed in

or noticed for the court to whichig transferred on the date upon which

it was actually filed in or noticed for the court from which it is

transferred?

Courts have applied section 1631 whereaaiff files a case “in the wrong court for
very understandable reasons” and requirinfilireg in the right court might raise

statute of limitations issu®. That is not the situatioméing the Plaintiffs here. For

the claims barred by North Carolina’s statute of repose, there is no “right court”

% SeeDoc. No. [1], Transfer Order.
> 28 U.S.C. § 1631.

% Seee.q, ITT Base Servs. v. HickspA55 F.3d 1272, 1276 (11th Cir.
1998).
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which the claims could be filed. Thoskaims have been extinguished by operation

of North Carolina substantive la.

Most significantly, the Plaintiffs offer no response to the Government's

argument that any remand or transfebasred by Lexecon Inc. v. Milberg Weiss

Bershad Hynes & Lerach In Lexecon Lexecon was one akveral defendants in

a Multidistrict Litigation case concernirmgonomic losses resulting from the failure
of the Lincoln Savings & Loan. While¢hMDL proceeded on pretrial issues, the
plaintiffs and Lexecon reached a settlemelnéxecon then filed a state law action
against class counsel for the plaintiff§hat case was also transferred into the
Multidistrict Litigation. After the remiaing parties in the litigation reached a
settlement, Lexecon asked for its case ragjailass counsel to be “remanded,” but
class counsel asked for the case téttansferred” under 28 U.S.C. 8§ 1404 to the
same court having presided over ghetrial proceedings in the MDL.

The Supreme Court held thhe MDL court had no authority to “transfer” any

individual case under section 1404. Theu@ began with the language of section

> To the extent the court reacheddve an alternative ruling that the

Plaintiffs’ claims are also barred by thectietionary function exception to the FTCA,
that holding arises out of issues relatesdeereign immunity and that is also not an
issue that can be “corrected” by remdaor transfer to a different court.

% 523 U.S. 26 (1998).
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1407(a) which authorizes the JudicianBaon Multidistrict Litigation to transfer
civil actions with common issues ofdt “to any district for coordinated or
consolidated pretrial proceedings,” but imposes a duty on the Judicial Panel
remand any such action to the original micst‘at or before the conclusion of such
pretrial proceedings:® But the Court also noted tlguage of the Judicial Panel’s
Rule 14(b) which provides that “[e]ach tederred action that has not been terminated
in the transferee district court shall beended by the Panel to the transferor district
for trial, unless ordered transferred by ttansferee judge to the transferee or other
district under 28 U.S.C. 404(a) or 28 U.S.C. § 1408 "Further, the Court noted
that the language of § 1407(a), itself, appbaly to pretrial proceedings and did not
specifically bar a “self-transfef*

Ultimately, however, the Court found that “textual pointers” lead to the
opposite conclusion that there could not fiech a “transfer” because of the
mandatory “shall” preceding the directitmremand the cases at the conclusion of

pretrial proceeding?®. “In the absence of any indication that there might be

59 Id.

60 Id. at 33.

61 Id. at 33-34.
62 Id. at 35.

23

to



AO 72A
(Rev.8/82)

circumstances in which aansferred case would be ne&thterminated’ nor subject

to the remand obligation, then, the statutory instruction stands flatly at odds w
reading the phrase ‘coordinated or consolidated pretrial proceedings’ so broadly
to reach its literal limits, allowing a trams€e court’s self-assignment to trump the
provision imposing the Panel's remand dufy."The Court continued: “Section
1407(a) speaks not in terms of imbuing transferred actions with some new g
distinctive venue character, but simply imbe of ‘civil actions’ or ‘actions.’ It says
that such an action, not its acquired perstgnanust be termina&td before the Panel
is excused from ordering remarfd.Thus, the Court found that Rule 14(b) was
inconsistent with the statuty language of section 1407¢a). The Supreme Court
viewed section 1407 not as a jurisdictionalg®tbut rather as a “venue statute that
. . . categorically limits the authority @burts (and special pals) to override a
plaintiff's choice [of forum].®® Accordingly, an MDL tansferee court cannot order

a transfer of a case from the MDack to itself or to any aer district court directly.

63 Id.

64 Id. at 37.
65 Id. at 40.
66 Id. at 42.
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Lexecoris bar has been interpreted broatilyAt least two other courts have
held that_Lexecds bar on transfeunder section 1404 extends to transfer under
section 1631 to correct some jurisdictional defécitt is true that this court as the
transferee court may “suggest” to the Judicial Panel that it should remand tffe cag
But for all of the reasons given in tlosder, the court does not find any compelling
reason to make such a suggestion.

The Plaintiffs also argue that the isss one of “venue” because the Fourth
Circuit would permit these cases to peed based on its interpretation of North
Carolina law, and the Eleventh Circuit wilbt. The court again does not agree with

this characterization. Venue in this casaot “improper” as the term is used in

7 Seednre Asbestos Prods. Liab. Litig. (No. V865 F. Supp. 2d 612, 622
(E.D. Pa. 2013) (“It follavs, therefore, that after &MDL transferee court has seen
an MDL case through the pretfrphase, the MDL court caither rule on the dispute,
or suggest to the JPML thabe remanded to the transbecourt for trial. Succinctly
put, Lexecordoes not allow an MDL transferee couartransfer a casback to itself
for trial; nor does Lexecdeave room for the MDL tragferee court to transfer MDL
cases to other districts directly.”).

% Seeln re Chiquita Brands Int'l, Inc. Alien Tort Statute & S’holder
Derivative Litig, F. Supp. 3d ___ , 20¥8L 3247913 (S.D. Fla. June 1,
2016); In re FEMA Trailer Formaldehyde Prods. Liab. LjtlDL No. 1873, 2012
WL 1580761 (E.D. La. May 4, 2012)l{serving that under Lexecalistrict court
could transfer directly-filed cases undeid406(a) but likely not tagalong cases).
Compareln re Western States Wholesale Natural Gas Antitrust | MdpL No.
1566, 2010 W12539728 (D. Nev. June 2010) (cannot transfer MDL case under
§ 1631 unless party waives venue).

% SeePanel Rule 10.1(b).
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section 1406(a). The fact that the Uniteidites Court of Appeals for the Fourth
Circuit has construed North Carolina lawanway that is more favorable to the
Plaintiffs’ position than the interpretation of North Carolina law offered by the Uniteg
States Court of Appeals for the EleventincGit does not mean that this court is an
“improper” venue.

The Judicial Panel on Multidistrict Litigation determined that these case
should be transferred to the Northern Bstof Georgia and the Plaintiffs have
offered no argument that this decision was procedurally flawed other than the f;
that they had asked the Judicial PaneViortidistrict Litigation to consolidate these
cases for pretrial proceedings in the Udittates District Court for the Eastern
District of North Carolina where severail the cases were pending. The Judicial
Panel, however, was under no obligation to follow that request.

The Plaintiffs also compia that Erica Bryant (the only plaintiff who filed in
the Northern District of Georgia) had askbi court — prior to the formation of the

MDL — to transfer the case the Eastern District of North Carolina. This court did

not rule on that motion prior to the transfer of the MDL to the Northern District of

Georgia and then denied the motion aothonce the MDL was transferred. Again,
there is nothing improper in the sequewciof these events. But the Plaintiffs

contend that the holding of Bryantll result in a “miscarriag of justice” because the
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Eleventh Circuit’s ruling on the statute r@éfpose applies “simplbecause of where
the Panel decided to transfer all of dases, even in the face of Bryant's earlier
request for transfer’® However, these are the kindsdefcisions that are made every
day in MDL litigation and cor@idation assignments. It is not enough to argue tha
the decision turned out not to be favorabdethe Plaintiffs and therefore is a
“miscarriage of justice.” ThBlaintiffs fail to substantiate in any way their argument
that this outcome violates their Equal Protection and Due Process'tights.

This is different than a situation which a plaintiff truly filed in the wrong
venue or filed in a district court thiicked personal jurisdiction over a defendant.
In those cases, the plaintiff might argupaential miscarriage of justice. Here,
rather, the “jurisdictional” or “venue” arguant raised by the Plaintiffs is actually an
argument against the substantive ruling by the Bryamit that the claims have been
extinguished as a matter of law by a seftrepose under North Carolina law — the
law which would apply to the Plaintiffs’ @ms no matter where they are filed. The
Plaintiffs ask for remand or transfer hamdely as a means of avoiding the outcome

required by the Eleventh Circuit’s ruling in Bryaninder these circumstances, the

71

©  SeeDoc. No. [176], at 12.
Id. at 13.
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court finds that this is not a proper basisreamand or transfer, ew if the court had
the authority to do either.

Finally, the Plaintiffs argue that the Multidistrict Litigation is a “nullity”
because the court did not establish a Ste€@orgmittee or direct the Plaintiffs to file
an omnibus complaint. The court finds targument to be totally without merit. As
the court explained above, it made the deieation to address the threshold legal
issues in the case first because of thesjimlity that those legal matters could be
outcome determinative. Ai$ turns out, they were.The court understands the
Plaintiffs’ frustration that it took five yearo reach a conclusion on these issues, bu
that is an unfortunate reality of litigation eimarguments are raised to the level of the
United States Supreme Court.

In finding that it is bound by Bryamind the North Carolina statute of repose
bars the Plaintiffs’ claims, the court is nodifferent to the assertions made by the
Plaintiffs here. The Plaintiffs have ragserious allegations and contend they ang
their families have suffete very serious consequences as a result of th
contamination of the water supply at Campelume. But the nature of the Plaintiffs’

allegations cannot alter the ctsrobligation to follow the law.
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2. New Theories of Liability

Given the substantive outcome of tBkeventh Circuit and Supreme Court
cases, in their most recent motions, thairRiffs have contended that the North
Carolina statute of repose that has be&ssat for the entirety of this litigation is not
actually the statute of repose the court sttaydply. While the Plaintiffs recognize
that it would have been better for thenhtve raised this argument at the inception
of this litigation five years ago, they sys an issue of subject-matter jurisdiction
which the court must address at any stage of the litigation.

The Plaintiffs now argue that the digpble North Carolina statute of repose

is one related to real properfy.The Government responds that the real property

& Plaintiff Wright has filed a proposed amended complaint with
allegations geared toward this new argunaout the statute of repose, as well as
the Government’s arguments on the teionary function exception to the FTCA
discussed below. Plaintiff Bryant $aalso filed several proposed amended
complaints. Despite the fact that the ¢dwas not granted leave to amend, the court
considers the factual allegations raised layrfilffs Wright and Bryant in the interest
of judicial economy.

Giventhat even considering the additibedegations in Plaintiff Wright's and
Plaintiff Bryant’s proposed amended cdaipts, the court determines that the
Plaintiffs’ claims are barred under North Glma’s statute of repose as well as the
EFeresdoctrine and the discretionary furaaiiexception to the Federal Tort Claims
Act, the court DENIES AS MOOT Plaintiff Bryant’s motion to amend complaint
[77]; DENIES AS MOOT Plaintiff Wrighs motion to amend complaint [126] and
DENIES AS MOOT Plaintiff Bryant's supplemental motion to amend [164].
Because the court denies these motions as moot, the court need not conside
Government’'s arguments that the Plaintiffs should not be permitted to amend th
complaints for various procedural reasonisexrause they are ditaty and futile. The
court DENIES AS MOOT the Government’s motion to strike [152].
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statute of repose does not apply becaus®hatiffs’ alleged injuries arise out of
contamination of the water supply @mp Lejeune and not any structural or
architectural defect in the real property improvements.

In her proposed amended complaiddessing the real property statute of
repose, Plaintiff Wright asserts that thare three sources of contamination of the
Camp Lejeune water supply: (1) the dreathers at Tarawa Terrace, (2) leaking
storage tanks at the Hadnot Point aquided (3) surreptitious dumping of chemical
contaminants from training exercises for firen. The Plaintiffs contend that the
Tarawa Terrace and Hadnot Point contaation go to wells, underground piping and
delivering systems, and water treatment plants that constitute “improvements to 1
property” and thus implicate North Céima General Statute 8 1-50(a)(5) which
contains a shorter six yestatute of repose than 8§ 1-52(16). Further, the Plaintiffs
contend a defendant may riake advantage of the six year statute of repose undg
8§ 1-50(a)(5) if the property owner was actual control or possession of the
improvement and knew or should have knafthe defective and unsafe conditions

or the property owner engaged in willfod wanton negligence or concealmént.

8 Section 1-50(a)(5)(d) provides:
The limitation prescribed by this subdivision shall not be
asserted as a defense by person in actual possession or
control, as owner, tenantotherwise, of the improvement
at the time the defective ansafe condition constitutes the
proximate cause of the injury or death for which it is
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North Carolina General Statute 8§ 1-50(a)(5) provides:

No action to recover damages baspdn or arising out of the defective

or unsafe condition of an improvement to real property shall be brought
more than six years from the latertbé specific last act or omission of
the defendant giving rise to the can$action or substantial completion

of the improvement:

In Wilson v. McLeod Oil Cq’® the North Carolina Supreme Court discussed

8 1-50(a)(5) and the purpose of its statute of repose. The Court explained that t

exception found in this section isd&al on the continued duty of owners
and tenants to inspect and maintai@premises. Gillespie v. Coffeé86
N.C.App. 97, 356 S.E.2d 376 (198Furthermore, § 1-50(5) was not
intended to limit the liability of psons in the Warrens’ situation
because it was “designed to limit the potential liability of architects,
contractors, and perhaps others in the construction industry for
improvements made to real propge’ Lamb v. Wedgewood South
Corp, 308 N.C. 419, 427-28, 302 S.E.2d 8683 (1983) (interpreting
similar language in an daar version of the statute). This statute limits
the liability for certain groups who might otherwise be subject to a
longer statute of limitation. It 427, 302 S.E.2d at 873. The exception
in this statute indicates th#e limited period of liability was not
intended to apply to those in adtpassession or control of the land if
they knew or had reason to know of the defgct.

proposed to bring an actiom the event such person in
actual possession or control either knew, or ought
reasonably to have known, tiie defective or unsafe
condition.

SeeN.C. Gen. Stat. 8§ 1-50(a)(5)(d).

“  N.C. Gen. Stat. § 1-50(a)(5).
& 327 N.C. 491, 398 S.E.2d 586 (1990).
7 Id. at 517, 398 S.E.2d at 600.
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Later cases confirm the fact that § 1-&0%) was meant to address the liability of

architects, designers, and contractdrer example, in Dawson v. North Carolina

Department of Environment and Natural Resouyfédble court considered the

purpose of § 1-50(a)(5) and noted that:

the plain language of the statute itatties that the statute does not apply
unless the action “aris[es] out oktdefective or unsafe condition of an
improvement to real property.” N.Gen. Stat. § 1-50(a)(5)(a). Indeed,
our Supreme Court has held:

In order for this statute tpply, three circumstances must
exist: (1) the action must be for recovery of damages to
real or personal property, (fle damages must arise out of
the defective and unsafe condition of an improvement to
real property, and (3) the party sued must have been
involved in the designing, phaing, or construction of the
defective or unsafe improvement.

Feibus & Co. v. Godley Constr. C&801 N.C. 294, 302, 271 S.E.2d
385, 391 (1980) (emphasis added).

Similarly, in Trustees of Rowan Tech. Coll. v. J. Hyatt Hammond
Assocs, 313 N.C. 230, 239, 328 S.E.2d 274, 280 (1985) (emphasis
added), the Court helithat N.C. Gen. Stat. § 1-50(a)(5) “deals with
actions for damages for breach ohtract, negligence, and recovery of
economic or monetary $s in general arisinom faulty repair or
improvement to real property against, among others, persons who
furnish the design for or superviige construction of such repair or
improvement. . ..” Phrased diffetgn the statute “deals expressly with
claims arising out of defects improvement to realty caused by the
performance of specialized serviadslesigners and builders.” |28
S.E.2d at 279-80 (emphasis added).

7 204 N.C. App. 524, 694 S.E.2d 427 (2010).
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In sum, a prerequisite for appltean of N.C. Gen. Stat. § 1-50(a)(5) is

that there must have been arpmevement to real property and that

improvement must be either defective or unsgafe.

Here, the Plaintiffs contend thtlte wells, underground piping and delivery
systems, and water treatment plants titute improvements to real property under
8 1-50(a)(5). The Plaintiffassert that the wells and water treatment plants wer
contaminated and therefore were unsafgedective. Presuming that 8 1-50(a)(5) is
the appropriate statute of repose, the Plaintiffs then go on to state that
Government cannot take advantage of stegute of repose because it has remained
the landowner of the property in question and was aware of the “improvement
regarding the water treatment systeand engaged in “willful and wanton
negligence.”

Significantly, however, there is no contiem that the design or construction

of the water treatment plants or wellgas defective such that it caused the

contamination of the wateRather, the Plaintiffs clearlyssert that the Government

8 |d. at 529-30, 694 S.E.2d at 431 (footnote omitted);ade@Forsyth
Mem’l Hosp., Inc. v. Armstrong World Indus., In836 N.C. 438, 447, 444 S.E.2d
423, 429 (1994) (referring to 8§ 1-50(a)(5)“atatute of repose governing actions
against a materialman arising out of improvement to real property.”); Trustees
Rowan Tech. Coll. v. J. Hyatt Hammond Assp84.3 N.C. 230, 239, 328 S.E.2d
274, 280 (1985) (“Our decision is further bolstered by the fact that § 50(5) wi
enacted, like many similar statutes acrossctbuntry, at the urging of architects and
builders in order to protect them againsiicis arising long after their work had been
accomplished.”).
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itself, or individuals permitted by theaBernment to be on the property, dumped
chemicals into the ground such that the wtdble became contaminated. It is the
dumping and the failure to monitor water tjtyathe Plaintiffs contend, that caused
the contamination, not any malfunction wiltte water treatment and delivery system.
There is no contention that the water treattrsystem failed to operate as designed.
Based on these allegations, the court fittgg section 1-50(a)(5) does not apply
because the issue here is not oneaofdefective or unsafe condition of an
improvement to real property.” Thus, ttatute of repose in § 1-52(16) does apply.
For all of the foregoing reasons, the dawaffirms that the ten-year North
Carolina statute of repose in 8§ 1-52(1@pkes to the Plaintiffs’ claims. There
appears to be no disagreement that trectdtl wells were takeout of use in 1987.
The earliest claim made by any Plaintiff was in 1999, after the ten-year period
repose had expired. The Plaintiffs’ claintserefore, are barred. However, the
Plaintiffs now argue that there is a fadtdespute as to when the Government took
its last action that would start the repaseck ticking. The Plaintiffs offer two
theories: (1) the Government continuediake omissions during the ten-year period

of repose; and (2) newly discovered evidegiges rise to a recent duty to warn claim

9 SeeWilson, 327 N.C. at 518, 398 SXl at 600 (where landowners
knew of presence of underground tanks, ttayld not avail themselves of six year
statute of repose and § 1-52(16) applied).
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not barred by the statute of repose. The Plaintiffs point to a 2012 report of t
Agency of Toxic Substanc&isease Registry (“ATSDR”) that contamination also
occurred at the Hadnot Point fuel farm #mat contamination by chlorinated solvents
occurred in the drinking water at Cprhejeune from at least 1957 through 1987.
The Plaintiffs contend that the Governmfailied to warn of this contamination and
engaged in fraudulent concealment of information.

Specifically, the Plaintiffs allege: (1)@lGovernment delayed sufficient testing
and shut down of the impacted wellsrfrat least 1982 and reliable testing was not
reported until 2010, (2) the Governmetvered up the causal link between
contamination and injuries by ocoealing information about groundwater
contamination, (3) the Government coniis to “instill confidence” in those exposed
that there is no link between the contaation and injury and “instill doubt” in the
minds of victims that there was any problem, (4) the Government repeatec
attempted to hide information about contamination, (5) the Government did not not
victims of potential contamination untdlO08 and the notification letter, itself,
continued the Government’s concealmend €5) all of these acts caused victims to

delay seeking treatment for latent diseases and to delay filin{ suit.

80 SeeDoc. No. [160], at 25-28 (dlecting allegations from various
complaints).

35

he

Iy
fy




AO 72A
(Rev.8/82)

The Government responds that (1) these claims are still barred by the stat
of repose if the underlying conduct occurredenthan ten years before a claim was
filed because the statute of repose doessrun anew with every occurrence of
continuing acts or omissions that fail to elmarate an injury and alternatively (2)
these claims would be barred by theadetionary function exception under the
FTCA.

In Hodge v. Harkey' the plaintiffs — neighbamng landowners — filed suit

against a gas station and the oil compaay shpplied the statn with gas, alleging
that their property had become contaatéd from underground storage tanks at the
gas station. The defendants raised theyear statute of repose contained in § 1-
52(16). The plaintiffs responded that tthefendants were either obligated to or
undertook certain repairs andmediation efforts which tolled the statute of repose.
The court rejected the plaintiffs’ argumefts:This Court has previously held that
a statute of repose containing ‘no actiamguage barred all claims, including claims

seeking to extend liability for subseaieepairs or remedial measurés Similarly,

8 178 N.C. App. 222, 631 S.E.2d 143 (20086).
2 |d. at 226, 631 S.E.2d at 146.

8 Id. (citing Whitehurst v. Hurst Built, Inc.156 N.C. App. 650, 577
S.E.2d 168 (2003); Monson v. Paramount Homes, 83 N.C. App. 235, 515
S.E.2d 445 (1999)).
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in Monson the court held that “[t]o allow theattite of repose to toll or start running
anew each time a repair is made woullject a defendant feotential open-ended
liability for an indefinite period of timegefeating the very purpose of statutes of
repose. . . ¥ North Carolina holds that “[s]ubsttve rights, such as those created
by the statute of repose are not subject to tollfRg.”

These decisions are not surprising.he Supreme Court in_Waldburger
addressed the unique nature of statutespdse. The Court exgohed that a “statute
of repose . . . puts an outer limit on the right to bring a civil action. That limit i
measured not from the date on which¢tem accrues but instead from the date of
the last culpable act or omission of the defend@nB&cause the repose is not related

to the accrual of the cause of action, ithe “equivalent” to a “cut off” or an

8 133 N.C. App. at 240, 515 S.E.2d at 449; slseBrown v. American
Multimedia, Inc, 170 N.C. App. 697, 614 SZ 606 (Table), 2005 WL 1330919
(N.C. App. June 7, 2005) (applying atite of repose despite plaintiffs’
characterization of claims as “contributioor’ “fraudulent failure to reveal material
information” because repose “establishes a fixed limit as to when entities, such
landowners, can expect to no longer be eggdds lawsuits for damage to property”
and court would not “allowred-run around the statute of repose that would ignore ;
clear mandate to the comtyaand undermine the chief virtue of the statute, its
certainty”).

8 SeeStallings v. Gunter99 N.C. App. 710, 716, 394 S.E.2d 212, 216
(1990) (holding that “fraudulent concealment cannot operate to toll the running
of the statute of repose”).

8 CTS Corp. v. Waldburger  U.S.__ ,134 S. Ct. 2175, 2182 (2014).
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“absolute bar” that may take place priothie occurrence of discovery of an injify.

The Court explained that a “statute gbose is a judgment that defendants should be

free from liability after the legislatively termined period of time, beyond which the
liability will no longer exist and will not be tolled for any reasdh.Accordingly,
“[s]tatutes of repose . . . gaiadly may not be tolled, even cases oéxtraordinary
circumstances beyond a plaintiff's contréi.”

For these reasons, the court finds that any failure to warn claims — includi
alleged “renewed” duty to warn of thdease of the ATSDR report — do not “toll”
or restart the statute of repose. eTd¢ourt GRANTS the Government’s motion to
dismiss [127]. The court finds that all the Plaintiffs’ claims based on North Carolin
law are barred by the ten-year statuteepiose contained in North Carolina General
Statute § 1-52(16). Nonetheless, in thealigve, the courtddresses below whether
the discretionary function exception under the Federal Tort Claims Act would als
apply to the Plaintiffs’ North Carolinawaclaims as well as encompass the newly

alleged claims that might be governed by law other than North Cafblina.

87 Id. at 2183.

8 |d. (quotation and citation omitted).

% 1d.

%0 As the court explains below, in their proposed amended complaint

several Plaintiffs allege claims of wrongjtleath or loss of consortium based on law
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B. Maotion to Dismiss (Feres)

The Government argues that for thos@mlffs who were service members at
the time their claims accrued, in additiorthe North Carolina statute of repose, the
Eeredoctrine also bars any recovery against the United States under the Federal
Claims Act for claims directly related to the contamination of the water supply 3
well as for any alleged failute warn of the contamimtian. The Plaintiffs respond
that these service members were not g active duty at Camp Lejeune and the
Eeresdoctrine should not be applied whirere are times of furlough or inactive
service. The Plaintiffs further argue thia¢ court should not consider the failure to
warn claims as one unified claim, brather the court should find the Fedestrine
applies only to the times upon which thev@rnment’s obligation to warn arose

while a particular plaintiff wasn active duty as a service membler.

other than North Carolina. The Plaintifiggue that those claims are not governed by
the North Carolina law and the North Clama statute of repose. The Government
responds that under the Federal Tort ClaAtisthose claims would still be governed
by North Carolina law no matter where a wrongful death occurred.D8eeNo.
[170], at 4-7 (citing_intenlia Gould Elecs. Inc. v. United State®?0 F.3d 169 (3d
Cir. 2000) and Simon v. United Stat841 F.3d 193, 196 (3d Cir. 2003)). The court
need not tackle this complehoice of law question becsaiit determines below that
these claims are also barred by the discretionary function exception.

91

The court notes that the Plaintiffs keeother less thgmersuasive policy
arguments concerning the application of the Fdoetrine._Se®oc. No. [71], at 29
(arguing Government has duty to warn lobse “moral imperative”); Doc. No. [176],

at 14 (“this Court — or reother — deserves a chance to stand up to defeat tf
outrageous doctrine of Fergmat has taken our couds far from the plain language
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It has long been established that the “Government is not liable under the
[FTCA] for injuries to sersemen where the injuries ariset of or are in the course
of activity incident to service?® The court considers thréactors: “(1) duty status,
(2) location, and (3) activity, to determe whether a service member’s injuries
resulting from government negligence . . . aoiddant to service [,]” and thus subject
to the doctrine announced in FefésThe Eleventh Circuit has held that “the
serviceman’s duty status was the mogiontant criterion in determining whether an
injury was incident to military servicé”“Where the claimant is injured on base

while on ‘active duty,” Fereapplies virtually as a matter of law?.”

of the statute that Ferg@setends to interpret so as to be absurd”).

% Feresv. United State340 U.S. 135, 146 (1950); s&lsoUnited States
v. Brown 348 U.S. 110 (1954); Brooks v. United Sta37 U.S. 49 (1949).

% Whitley v. United Statesl 70 F.3d 1061, 1070 (11th Cir. 1999).

% Jimenez v. United State$58 F.3d 1228, 1229 (11th Cir. 1998) (per
curiam).

% Starke v. United State249 F. App’x 774 (11th @i2007). The parties
expend a great deal of energy on the question of whether the Government’s motion
to dismiss on the basis of the Fedlestrine should be comered under Federal Rule
of Civil Procedure 12(b)(1) or 12(b)(6). Seeg, Carmichael v. Kellogg, Brown &
Root Servcs., Ingc572 F.3d 1271, 1279 (11th Cir. 2009) (explaining facial attack
based solely on allegations in complairidsliressed by Rule 19(6) while factual
attack including information outside complaint considered under Rule 12(b)(1)). TI
court need not address this issue bec#@useclear no matter whether considering
material outside the complaints or ntite claims of activeservice members are
barred by the Ferefoctrine.

—

e
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Here, there is no dispute that for at tgaart of their time in service Plaintiff
military service members were on active dattfamp Lejeune. Thus, itis clear that
the claims of those seng members that accrued whihey were on active duty are
barred by the Ferefoctrine. The Plaintiffs’ allegeexposure to contaminated water
occurred over a period of time. This is a@ituation where one incident is the cause
of injury and whether the service meenlwas on active duty or on furlough at the
time of that singular incidemian be readily determinét.There is no way to parcel
the Plaintiffs’ alleged injuries betwedémes of active duty and times of furlough.
Given the policy considerations behind the Fedestrine, the court rejects the
Plaintiffs’ argument that the service member was not on active duty for every singl¢

day of his time as a service member then Feaesot apply’

% Cf. Elliott v. United Statesl 3 F.3d 1555 (11th Cir. 1994) (holding Feres
doctrine did not apply to claim service member seriously injured by carbon monoxi
poisoning while sleeping in bakeusing while on leave), vacatbd 28 F.3d 1076
(11th Cir. 1994), and 37 F.3d 617 (11th @®94) (district court order affirmed by
operation of law due to equaltivided en banc court).

9 SeealsoGros v. United State232 F. App’x 417 (5th Cir. 2007) (per
curiam) (finding same claims of injurgue to contamination by former service
member stationed at Carhejeune baed by Feredoctrine); Perez v. United States
Civil Action No. 09-22201 (S.D. Fla. June 12010) (Jordan, J.Blip op., at 6
(“although it is not exactly clear whatgmise activity or activities Mr. Perez was
engaged in every single time he drankised the contaminatedhter at the Camp,
it is undeniable that he drank and usled water while performing at least some
military activities in 1985 and 1986”), atthed at Doc. No. [61], Ex. F.
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As to the second factor, these seevmembers were clearly located on the
Camp Lejeune base which pointstthe@ application of the Fere®ctrine. Finally,
while the Plaintiffs were not alwayshgaged in a “military” activity, Feregself,
makes clear that sleeping while statidren active duty at a military base is an
activity “incident to service” and #refore satisfies the third factdrAccordingly,
the court finds that the claims raised by the Plaintiffs when they were servi
members are barred by the Fedestrine.

More complicated are thedilure to warn” claims o$ervice members arising

after their discharge from servigeln Cole v. United State§® the court considered

the claims of the represetitees of a deceasexdrvice member who alleged that the

%8 SeeFeres340 U.S. at 135 (holding service member acting “incident ta
service” when he was killed in fire whitdf-duty and sleeping in his barracks).

99 Given the procedural posture of thigyation, the court assumes for the

purposes of discussion that the Plaintiffs able to state a claim for a “new duty to
warn” on the part of the Government wihiarose at least f@ome service member
Plaintiffs after they were dischargedThe court, however, is mindful of the
comments by Judge Jordan while he considéhis claim in Perez v. United States
before that case was transferred to the instant MDLC8aeAction No. 09-22201
(S.D. Fla. June 14, 2010), Slip op.,5=n.2 (“Given the government’s alleged
long-standing knowledge that TCE is hadaus to human health, it may be very
difficult for the plaintiffs to prove thatiaew duty to warn arose from the alleged new
knowledge about TCE'’s carcinogenic qualities after Mr. Perez’s discharge in 19
and before the government notified Mrr&zof the water contamination in 2008.
But that is not the issue at this earlsiggt.”), attached &oc. No. [61], Ex. F.

100 755 F.2d 873 (11th Cir. 1985).
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Government should have known of the dasgd radiation exposure experienced on
a ship used for atomic bomb testing but failed to warn the service member.
particular, the plaintiffs claimed thattef the service memberas discharged from

active duty, the Government’s knowledgkethe dangers “expanded” to the point

where a “new duty to warn” was trigger&d.

The court recognized that the courtsappeal “universalhapplied the Feres

doctrine to bar such suits in which theydtd warn originated when the injured
serviceman was in the armed forced eerely continuedfter discharge!®? But the
Cole court found that the plaintiffs’ ali@tions of post-discharge conduct by the

Government would take the claim outside of the Fbeas The Court stated:

Our review of the law in this aa suggests that in a case alleging a
failure by the government to warn of in-service active-duty exposure to
hazardous substances, the crucial inquiry is whether the purported
conduct of the government giving rigethe plaintiff's cause of action
occurred while the injured party wsisll a member of the armed forces.
Under this standard, the claimtime plaintiffs’ proposed amendment
would not be baed by the Feredoctrine. The relevant ‘injury’ here is
the aggravation or perpetuation of Cole’s radiation-induced condition
due to the government’s failure tesdharge its new duty to warn. Itis
urged that the conduct by the Unitedt®s causing this injury occurred
entirely after he left the servic®.

101 |d. at 875.

192 1d. at 876 (collecting cases); sakso Stanley v. Central Intelligence

Agency, 639 F.2d 1146 (5th Cir. Unit B 1981).

103 |d. at 877 (footnotes and citations omitted).
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Cole contains an extensive policy discussof why the court found that the post-
discharge allegations did notiicate the policy behind Feré%

The court, however, need not resolvieether the “post-discharge” failure to
warn claims would survive Ferégcause the Governmeargues in the alternative
that even if they do under Colée Plaintiffs’ failure tavarn claims are barred by the
discretionary function doctrine. The coaddresses this argument below. For the
foregoing reasons, the court GRANTS the Government’s motion to dismiss on {
basis of the Feradoctrine [61]; DENIES AS MOOThe Plaintiffs’ motion for oral
argument [72]; DENIES AS MOOT the Plaintiffs’ motion for extension of time to
complete discovery and to stay [83]; and GRANTS the Government’s motion
dismiss as to the Ferdsctrine [127].

C. Motion to Dismiss (Discretionary Function Exception)'®

104 |d. at 877-80,_sealsoMaas v. United State84 F.3d 291, 295-98 (7th
Cir. 1996) (permitting post-discharge faduto warn claims as outside Feres
doctrine).

105

the MDL was further along in th@peline than the others. Slesura Jones v. United
States Civil Action No. 7:09-CV-106-BO (E.D.N.C.). In Jonethe Honorable
Terrence Boyle, in the Unitetates District Court for thEastern District of North
Carolina, held that the statuiérepose did not apply to Jonekims. Seglones v.

United States751 F. Supp. 2d 835 (E.D.N.C. 2010). Shortly after the MDL was

consolidated in the Northern District Beorgia, the court considered briefing from
the parties as to whether the Jodesision had any binding precedential effect on the
court’'s analysis going forward. In the irite, however, the court dismissed Plaintiff
Jones on the basis of judicial estoppel. Thus, Jevesno longer part of the MDL

44
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The Plaintiffs raise a variety of negigce claims againtte Government: (1)

and the court did not need to reach aogatusions as to the precedential effect of
Judge Boyle’s order.

In a brief discussion in separate order, Judg®ye concluded that certain
Navy regulations and baseders gave mandatory ditemn to the Government with
respect to the water supply system at Gamjeune and thereffe the discretionary
function exception did not apply. Séenes v. United State891 F. Supp. 2d 639
(E.D.N.C. 2010). The Plaintiffs again argumretheir response to the Defendant’s
motion to dismiss on the basis of theatetionary function exception that Judge
Boyle’s order in Joneshould be “law of the case” this MDL despite the fact that
Joneswas dismissed.

The Plaintiffs rely on two cases foreih “law of the case” argument. Ske

re Ford Motor Cq.591 F.3d 406 (5th Cir. 2009) and In re Pharmacy Benefit

Managers Antitrust Litig.582 F.3d 432 (3d Cir. 2009). But Faddscusses the
obligations of the “transferor” court ieceiving the orders of the “transferee” court

in an MDL. Although perhapsonfusing, the “transferee” court in these cases is the

court in front of which the MDL was consoéited. The “transferor” court is the court
in which the individual case iginated. Of course, atéhconclusion of the pretrial
MDL proceedings, the MDL “transferee’dart returns the individual case to the
originating “transferor” court. It is th “remand” after completion of the pretrial
matters that occupies the analysis in Fortiat is not the situation before this MDL
court in determining whether Judge Boyle’s orders are “law of the case.”

Even_Pharmacy Benefit Managersvhich discusses ¢ideference the MDL
court should give to an order already entered in a transferred action — does
mandate that the MDL court accept all poas rulings made in a case. Pharmacy
Benefit Managersecognizes that the “law ofdhcase” doctrine is a discretionary
doctrine. The MDL “transferee” court mégke into account the degree to which a
“transferor” court may have analyzedparticular legal issue. Séere Bank of
America Wage & Hour Emp’t Litig.MDL No. 2138, 2010 WL 4180530 (D. Kan.
Oct. 20, 2010) (declining to consider ora@értransferor couras “law of the case”
where basis of order “unknown”).

In any event, as it found above, tlwaid need not reach any conclusion about
the “law of the case” because the Joreese has been dismissed. But the court note
that the discretionary function exception &eay significant feature of this litigation.

It is difficult for the court to perceive # the decision from an individual case would
bind the remaining MDL cases beforeyaopportunity for all parties to conduct
discovery and engage in biireg and argument on the issue.
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disposal of pollutants and contaminant€amp Lejeune, (2) failure to protect the
Camp Lejeune water supply from contantioa, (3) failure to investigate and
remediate contamination, and (4) failureatequately warn inhabitants of exposure
to contaminated water. Tlk&vernment contends that even if these claims were nc
barred by the statute of repose, the Plgitnegligence and “failure to warn” claims
are also barred by the “discretionary ftiog” exception to the Federal Tort Claims
Act. The Plaintiffs respond that the disttonary function exception is not applicable
because the regulations issued by the Navy Bureau of Medicine and Surg
(“BUMEDSs”) as well as other regulatiomsovided mandatory duties and specific
courses of action with respect to safe water supply such that the Governmel
obligations in this area were ministerialdenot discretionary. The Plaintiffs further
argue that the Government made the chto provide its own water supply at Camp
Lejeune rather than use the local munitipa water, and thus, these actions become
akin to business or routine maintenance of property.

As the court explains above, there @xeeptions to the Government’s liability
under the FTCA. One of those is the ‘@igionary function” exception contained
in 28 U.S.C. § 2680(dy° “These exceptions must beictly construed in favor of

the United States, and when an exceptuplias to neutralize what would otherwise

1 Seee.q, Zelayav. United Stateg81 F.3d 1315, 1322 (11th Cir. 2015).
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be a waiver of immunity, a court wilatk subject matter jurisdiction over the
action.”’
Section 2680(a) exempts from FTCA liability:
(a) Any Claim based upon an actamission of an employee of the
Government, exercising due caifa, the execution of a statute or
regulation, whether or not such st& or regulation be valid, or based
upon the exercise or performance a failure to exercise or perform
a discretionary function or duty onetpart of a federal agency or an
employee of the Government, whatbenot the discretion involved be
abused?®
“In short, the discretionary function exceptiserves to preserve sovereign immunity
for any claim that is based on a femleagency or employee’s performance or
nonperformance of a discretionary task, eiemm so acting, the agency employee
may have abused his discretidf?”
“In guiding the courts’ application of@discretionary function exception, the
Supreme Court has formulated a two-past.tEirst, the conduct that forms the basis

of the suit must involve an element of judgment or choice by the emplt{ein’

determining whether judgment or choice isgant in the particular conduct at issue,

197 1d. (quotation and citation omitted).

108 Id
19 Id. at 1329.
110 1d. (citing Berkovitz v. United Stated486 U.S. 531, 536 (1988)).
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the inquiry focuses on whether the contrajlistatute or regulation mandates that a
government agent perform his orlienction in a specific mannet:* “If a federal
statute, regulation, or policy specificallyrescribes a course of action for an
employee to follow, the Government will have failed to show that the action at iss
allowed for the employee’s exercise of judgrhor choice becausa,that case, the
employee had no rightful option but to adhere to the directi¢&Conversely, unless

a federal statute, regulationr policy specifically prescribes a course of action
embodying a fixed or readily ascertainabtandard, it will be presumed that the
particular act involved an element of judgment or chotte.”

“If the Government has met this firstement of the test for applying the
exception, then the second part of therestiires the court to determine whether that
judgment is of the kind that the distomary function exception was designed to
shield.™*“A particular decision will be ofhe kind protected by the exception if it
is the type of decision that one wdukxpect to be inherently grounded in

considerations of policy'*® “Indeed, when a government agent is permitted to

111 1d. (quotations and citations omitted).

112 1d. at 1329-30 (quotation and citation omitted).

113 1d. at 1330 (quotation and citations omitted).

114 1d. (quotation and citation omitted).

115 Id
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exercise discretion in making a particular decision — whether that permission
express or implied — it must be presurtieat the agent’s acts are grounded in policy
when exercising that discretiof® “Finally, in examining whether an employee’s
discretion is of the type grounded in pulgalicy, one uses an objective test, and the
employee’s subjective intent is irrelevant’”

The court finds here that its rulirgn the discretionary function exception is
a matter properly considered under RaR(b)(1) subject-matter jurisdictidif
Because the court permitted a period cdfcdvery on the discretionary function
exception, the court finds that this is nahply a facial challenge to which the court
would need to assume the truth of dlkegations in the complaints and proposed
amended complaints, rather the court \a8dis as a factual challenge pursuant to

which the Plaintiffs bear the burden ofbpf to show that a waiver of sovereign

116 1d. (quotation and citation omitted).

117 1d.; seealsoUnited States v. GaubeA99 U.S. 315, 325 (1991) (focus
of inquiry is “not on the agent’s subjectiveent . . ., but on the nature of the actions
taken and on whether they are susceptible to policy analysis”).

118 SeeZelaya 781 F.3d at 1338-39 (detailed discussion on jurisprudentig
considerations of Rule 12(b)(6) or Rdl2(b)(1) dismissal). Further, for the same
reasons as addressed in Zeldlga court finds the result would be the same whethe
the court considered the arguments pursuant to Rule 12(b)(1) or Rule 12(b)(6).
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immunity existst* Thus, the court may consider matters outside of the pleadings
determine whether it has subject-matter jurisdictfon.

Based on the arguments presented byPilaetiffs, the court finds there is
some confusion in the briefing in distinghing between the isswf negligence and
the issue of whether a specific federakste or regulation provided guidance such
that any action taken or ntdken was not a matter discretion, but rather was
mandatory. For this reason, the cofinds it useful to give more measured

consideration to Autery v. United Stafésin Autery, the plaintiffs filed suit against

the United States for death and injuries sustained by passengers in an automg
when two black locust trees fell on thear in the Great Smoky Mountain National
Park. Over a decade before the accidiet,National Park Service had issued a

“directive” which stated:

119 Seee.q, Odyssey Marine Exploration, Inc. v. Unidentified Shipwrecked

Vesse] 657 F.3d 1159, 1169 (11th Cir. 2010SI, Inc. v. United State285 F.3d
947, 951 (11th Cir. 2002). Citing Whisnant v. United Sta469 F.3d 1177, 1181
(9th Cir. 2005), the Plaintiffs argue that the Government bears the burden
demonstrating the applicability of the distonary function exception. The Eleventh
Circuit does not apply the burden in thengamanner as the Ninth Circuit. Sdso
S.R.P. ex rel. Abunabba v. United Stat& F.3d 329, 333 (3d Cir. 2012) (holding
Government bears burden of proving discretionary function exception).

120 See e.qg, McMaster v. United Stated77 F.3d 936, 940 (11th Cir.
1999).

121 992 F.2d 1523 (11th Cir. 1993).
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Protection of the visitor, and paand concessioner employees, from
violations of laws and regulatioasd from hazards inherent in the park
environment, is a prime responsibildfthe National Park Service. The

saving and safeguardimmdg human life takes precedence over all other

park management activities, whet the life is of the visitor,

concessioner, or park employee.'% .

Pursuant to that directive, the unwnittpolicy at the time of the accident was to
“make every reasonable effort withthe constraints of budget, manpower, and
equipment available to detect, documea®move, and prevent tree hazartds.”
Under this policy, rangers would visuallyspect trees and report back any known
hazardous trees for remov&l. Natural resources specialists at the Park were als
aware of the special dangarcfng black locust trees due to bore infestation and th¢
accompanying recommendation iemove such treé$. Park personnel met to

discuss the information about black locust trégs.

122 |d. at 1525.

123 Id

124
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In carefully considering both United States v. Gayl¥édnd_Berkovitz v.

United States$® the Auterycourt first analyzed what fioy issue was before it. The

court stated:

The district court’s inquiry, on ghother hand, by asking whether the
park officials had discretion to remove “hazardous” trees, begs the
guestion. The tree inspection program was designed to identify which
trees were hazardous. Whetherkpgersonnel had discretion in
executing that plan is the relevant issue. The district court’s analysis
appears to collapse the questionwdiether the Park Service was
negligent into the discretionary function inquiry. That is, after finding
that the Park Service had knowledgéhaf danger of black locust trees,
the district court imposed a éasonableness” requirement on the
government’s conduct?

The court found, instead, that it “is the govag administrative policy, not the Park
Service’s knowledge of dangé&mpwever, that determin@ghether certain conduct is
mandatory for purposes of the discretiorfanction exception. The FTCA expressly
provides that the exception applies tdigojudgments, even to those constituting
abuse of discretion® The court further stated “tlelevant inquiry here is whether
controlling statutes, regulations and adisiirative policies mandated that the Park

Service inspect for hazardous treesairspecific manner. If not, then the Park

127 499 U.S. 315 (1991).
128 486 U.S. 531 (1988).
129 992 F.2d at 1528 (footnote omitted).

130 1d. (quotation and citation omitted).
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officials’ decision to employ a particularspection procedure—and its execution of
that plan—is protected by the discretionary function exception.”

The Auterycourt found that the Park Sereihad granted rangers discretion in
inspecting trees and in determining whitees should be removed. The court

distinguished Phillips v. United Staf€énoting that the tree inspection plan did not

“compel park employees to inspect carté&rees on certain days or remove a

particular number of trees per weekUltimately, the Autencourt found that there

was no specific mandatory policy that remaddiscretion; and that the decisions of
the Park rangers were grounded in soei@bnomic, and public policy such that the
discretionary function exception appli&d.

Similarly, here, the Plaintiffs arguedtthe Government failed in following the
regulation that the water supply at Campelume should not be contaminated. But
whether contamination occud-€ue to negligence is nibte relevant inquiry; rather
the question is whether any federal statute or regulation presented sufficiently speq

instructions to base personnel on howptovide for a safe water supply.

131 |d
132 956 F.2d 1071 (11th Cir. 1992).
13 992 F.2d at 1529.

13 |d. at 1530-31.
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1. Federal Statute or Requlation

The first step on the discretionary faieo analysis is whether the conduct of
the officials at Camp Lejeune was contrdltgy a statute or regulation that mandated
the government agent perform in a specifiomex. Over the course of the litigation,
the Plaintiffs have pointed to several diffet federal statutes or regulations they
believe set forth mantiary duties on the part of the Governm&ntAlthough there
IS no master complaint at this point in the litigation, the court will consider a
arguments raised by the Plaintiffs in their briefing and in their proposed amend
complaints. Intheir first response to thevernment’s motion to dismiss on the basis
of the discretionary function exception, the Plaintiffs argued that mandato
obligations were set forth in the 1974déeal Safe Drinking Water Act and its 1996
amendment§®

The Safe Drinking Water Act of 1974 authorized the Environmental Protectig

Agency to regulate drinking watstandards for publiater supplie$®’” The EPA

135 The Plaintiffs sporadically make reéce to the fact that they requested

and did not receive certainimes from the Government in discovery. The court is not
persuaded by these comments as the Plaintiffs did not pursue any recourse with
court during the period of discovery on the Fedestrine and the discretionary
function exception.

136

11 106-07.

SeeDoc. No. [136], Plaintiff Bryat's Proposed Amended Complaint,

137 gSeed2 U.S.C. §8 300f eteq.
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established a priority of substances dul begin to regulatand it began to set
Maximum Contaminant Levels enforceable standard$ The initial list, effective
in 1977, contained only ten substances, mdmdich were the levant contaminants
to Camp Lejeun&® Under a general category ‘@hlorinated hydrocarbons,” the
EPA regulated four pesticides — endrin, lindane, methoxychlor, and toxaghene.
In the early 1980s, the Environmental Protection Agency announced that
would begin the process of developing regjoins for volatile aganic chemicals such
as those at issue héfé.The chemicals that the Pléffs specify in their complaints
are benzene, trichloroethylene (TCEtrachloroethylene (PCE), dichloroethene
(DCE), and vinyl chlorideThe Government’s expert, Dr. Davis Ford, testified that
the DCE and vinyl chloride detectedtime ground at Camp Lejeune are “daughter
products” of PCE and TCE and likely resdlfeom the use and disposal of TCE and

PCE at Camp Lejeurt&¢: He further noted that benzene is generally present in th

13 Seed8 Fed. Reg. 45502 (Oct. 5, 1983).

139 SeeDoc. No. [79], Ex. 36.

140 SeeDoc. No. [62], Ex. 14 (40 Fed. Reg. 59570 (Dec. 24, 1975)).
141 Id

142 SeeDoc. No. [62], Ex. 9 at 17.
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environment, usually as a result of inttigd activities, storage tanks, and vehicle
maintenance?®

In 1984, the EPA issued a proposal for “recommended” maximun
contamination levels for TCIPCE, DCE, and vinyl chlorid¥? It was not until 1989
that the EPA issued final regulations é&mforceable maximum contamination levels
for benzene, TCE, and vinyl chlorid®. Final levels for DCE and PCE were not
effective until 1992 Likewise, and significantly, the BUMEDs did not specifically
list benzene, vinyl chloride, TCEBBnd DCE until the 1993 update to BUMED
6240.10after the Camp Lejeune contaminated wells were clé¥ed.

The Plaintiffs also refer to Based@r 5100.13B governing the Safe Disposal

of Contaminants or Hazardous Waste (including organic solvents) which provides

that commanders and officers will “cauperiodic inspections to be made of

143 1d. at 12-13.

144 d., Ex. 37.

145 SeeDoc. No. [62], Ex. 10.
146 |d., Exs. 9 and 11.

147 1d., Exs. 18 (noting that these stdrsces only recently had “maximum

contamination levels” set by EPAp@ 19 (adding tetrachloroethylene (PCE) to
BUMED instruction based on newly enacted EPA regulation).
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contaminants and hazardous mateiiralstock to determine serviceability’® The
Base Order also states that the Basetpdlanager “will directsafe disposition of
subject waste not salable or usaldfé.”
The Plaintiffs rely most extensivéd} on the following provisions of the
BUMEDs:
6a. The water supply should be aiied from the most desirable
source which is feasible, and effort should be made to control
pollution of the source. If thearce is not adequately protected
by natural means, the supply BH@e adequately protected by
treatment>*

The BUMED further specified that “adedagrotection by treatment means any one

or any combination of the controlled goesses of coagulation, sedimentation,

148 SeeBase Order, § 4a. The Base Orideattached as Exhibit 9 to the
Plaintiffs’ response to the Defendantnotion to dismiss on the basis of the
discretionary function exception._Sbec. No. [70].

149 1d. at § 4a(3).

130 The Plaintiffs specifically disavoany reliance on the Clean Water Act,

the Resource Conservation Recovery ARCRA”) or Suggested No Adverse
Response Levels (“SNARLS”). S@&mc. No. [70], at 6 n.4To the extent that any
individual Plaintiff would rely on the SNARLS, s@mc. No. [126], 11 52-54, as the
name indicates, such levels were onlyggested” and therefore could not form the
basis of any specific mandatory direction to base officials.

151 See BUMED 6240.3B (effective September 30, 1963); BUMED
6240.3C (effective August 25, 1972). The 188BMED is attached as Exhibit 2 to
the Plaintiffs’ response to the Defendant’s motion to dismiss on the basis of t
discretionary function exception. Seec. No. [70]. Tl 1972 BUMED is attached
as Exhibit 6.
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absorption, filtration, disinfection or other processes which produce a wat
consistently meeting the requirements of these standafds.”
It continued:
6b. Frequent sanitary surveys i@ made of the water supply
system to locate and identify hiehazards which might exist in
the systent?®
A “health hazard” is defined as including S&ructural defect in the water supply
system, whether of location, desigor construction which may regularly or
occasionally prevent satisfactory purificatiof the water supply or cause it to be
polluted from extraneous sources®”
Moreover, section 7 of the BUMED disgsed the standards or limits generally
contained in the 1962 Public Health Service Drinking Water Standards.
7(c). Chemical characteristics: limitBrinking water shall not contain
impurities in concentrations which mhag hazardous to the health of the
consumers. It should not be excesli corrosive to the water supply
system. Substances used in its treait shall not remain in the water
In concentration greater thanquered by good practice. Substances
which may have deleterious phyleigical effect, or for which

physiological effects are not known, shall not be introduced into the
system in a manner which wouldrpgt them to reach the consuniet.

2 1d., § 5b.
% 1d., § 6b.
4 1d., § 5d.
™ d., 8 7c.
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The 1972 BUMED specifies that the “preserof the following substances in excess
of the concentrations listed shall constitgteunds for rejection of the supply [listing
values for specific substances].” Undpesticides” one of those substances was
listed as “chlorinated hydrocarbon's®”

The Plaintiffs then allege that tkivernment was “fraudulent” and “willfully
and wantonly negligent in failing to lfow [the] mandate” of the BUMEDs and

“failed to exercise due care” by causing or allowing pollutants and contaminants sy

as “trichloroethylene (TCE), as well BEE and refined petroleum produces, such as

benzene, toluene, ethylbenzene, and »adgBTEX)” to leak and contaminate the
base water supply’

As to the relevance of the BUMED#®)e court finds_OSI, Inc. v. United

States™®to be most directly applicable to this case. In,@Sieighboring property

owner sued the Government for danmgdegedly resulting from contamination
caused by the dumping of hazardous suloemm@t Maxwell Air Force base. The
plaintiff argued that the decisions made by the Air Force base regarding the dispc

of hazardous substances were not sulife¢he discretionary function exception

156

SeeBUMED 6240.3C, 8§ 7(3)d(2).
SeeWright Proposed Am. Cmplt.,dJ7; Bryant Proposed Am. Cmplt.,

157

11 262-64.
158 285 F.3d 947 (11th Cir. 2002).
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because certain manuals that governedfld disposal decisions created mandatory
obligations on the part of the Governmé&t.

The court found that the manual in ques made it an “objective” to protect
water sources in the disposal of hazardous matéftfaldltimately, the_OSkourt
held “that an agency manual which provides only objectives and principles for
government agent to follow does not cesatmandatory directive which overcomes
the discretionary function exception to the FTC&."The court also found that the
“nature of the military’s function requires that it be free to weigh environments
policies against security and military contgrWe hold that the decisions at issue
here reflect the kind of judgment that thecretionary function exception is designed
to shield.™®

The Plaintiffs are correct thatahBBUMEDs use mandatory language with

respect to the need to deliver cleamking water. Significantly, however, the

159 |d. at 951.

180 1d. (citing to facts as established_in Aragon v. United St4#46 F.3d
819, 826 (10th Cir. 1998) which considerethsaegulations as cited by plaintiff in
os)).

161 |d. at 952.

162

Id. at 953; sealsoSlappey v. U.S. Army Corps of Eng'&71 F. App’X
855 (11th Cir. 2014); Snyder v. United Stat&34 F. Supp. 2d 136 (S.D. Miss. 2007),
aff'd, 296 F. App’x 399 (5th Cir. 2008).
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manner in which this objective was to behieved was left to the agency. For
example, as the Plaintiffs themselvespoiut, the “grounds for rejection” language
is a term of art from the 1962 Publie&ith Service Drinking Water Standaréfs.
But those standards contain discretion beedhe “grounds for rejection” limits are
“limits, which should not be exceeded ewvhmore suitable water supplies can be
made available” and the limits are “leason factors which render a supply less

desirable for uset®

The question is not whether Camp Lejeune was under a directive to provide a

clean water supply; the question is wheti@se responsible for the required clean
water supply had any discretion in the manner in which that supply was to
achieved?® The fact that BUMEDs were orders that had to be followed by th
Marine Corps does not mean thae tBUMEDs contained specific mandatory

instructions for how to achieve a cleart@raupply that remowkany discretion from

163 SeeDoc. No. [70], Ex. 5.
Id.

164

at 22.

185t is for this reason that the Plaintiffs’ emphasis on the testimony of th
Defendant’s Rule 30(b)(6) witne$3,. Davis Ford, is inapposite. SPec. No. [70],
at 26-31. Dr. Ford clearly testified tHBt/MEDs were public health directives that
could not be disregarded and the BUMEIDatained certain minimum requirements
for water quality. But this testimony does aoswer the question in the first step of
the discretionary function analysis — winet there was a specific mandatory policy
that had to be followed dmow to assure water quality.
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the part of those responsible for the watgpply at Camp Lejeune. There simply is
no question here but that there were a atyof discretionary decisions that had to
be made about how to provide clean water at Camp Leféune.

The Base Order also does not specify particular contaminants and gives
base officials discretion to determine whmeat an item is salable or serviceable and
where it should be disposed. There arenaadatory or specific methods of disposal
required in the Base OrdeBimilarly, in_ Autery the mandatory directive was that
“saving and safeguarding of humanelifakes precedence over all other park
management activities,” buhe manner in which that prime responsibility was

achieved was left to the discretion of thark Service employees. In Rodriguez v.

1% Finally, the Plaintiffs point tthe provision of the 1972 BUMED which
stated that “[flrequent sanitary surveyakbe made of the water supply system” and
argue — without citation — that no sucirveys were eveconducted. The
Government, however, proffered testimony from Julian Wooten, Director of Cam
Lejeune’s Office of Natural Resources dfavironmental Affairs in the 1980s that
he had worked in a “potable watddboratory at Camp Lejeune and had done 4
variety of testing on substances suchbasteria, chloroform bacteria, possibly
salinity, and chlorine and fluoride. SB®c. No. [79], Ex. 39, Wooten Depo., at
1-12,22-27. The Government has also produced records of water supply evaluat
conducted from the late 1950s to the 1970s, including the first six “chlorinate
hydrocarbon” pesticides listed in the initimplementation of the Safe Drinking
Water Act regulations._ Sed., Exs. 40-42. These reports are quite lengthy anc
detailed. To the extentely address the complexity of providing an adequate wate
supply, they are more evidem of the fact that decisiongth regard to the water
supply required a great deaf discretion and the balancing of logistics and
capabilities.
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United States® the regulations governing the provision of exercise equipment t

detainees at an immigration holding facilgyovided that the facility had to offer
“safe” conditions for the use of the equipm, but it did not “point to the manner”
in which the facility was to provide those conditidffsThus, the court determined
that there was discretion and choice ia thanner in which the facility set up the
exercise equipment?

The Plaintiffs’ own industrial hygiene expert, Andrew Havics, likewise
testified that the Safe Drinking Water Axtgan to set nationsfandards through the
issuance of recommended maximum cormtation levels and then enforceable
maximum contamination level& But levels for benzen&CE, and vinyl chloride
were not proposed until 1987, and PCBs not proposed until*1991.

The 1972 BUMED referenced by the Pi#ifs only regulates a category of
“chlorinated hydrocarbons” as a partlod “pesticides” category. The 1972 BUMED
was based on the 1962 Public Health #errinking Water Standards which did

not regulate any of the “volatile organic sehis” at issue here. As described above,

167 415 F. App’x 143 (11th Cir. 2011).
168 |d. at 146.

169

171

Id.
170 SeeDoc. No. [71], Havics Aff., T 23.
Id., 1 25.
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the EPA only regulated “chlorinated hydesbons” as part of pesticides. The
Government’'s experts, Dr. Davis Fofdnvironmental engineer) and Dr. Remy
Hennet (geochemist) both testified thattipes of chemicals #t caused the relevant
contamination here were not regulaprtr to 1985 when the Camp Lejeune wells
closed. Dr. Hennet provided testimonoat the use of the term “chlorinated
hydrocarbon” in the BUMEDSs. He testifi¢hat the term “chlorinated hydrocarbon”
referred to a class of “pesticides, heribés, and fungicides” and not the volatile
organic compounds such as TCE and PEH.he Plaintiffs express disdain for the
Government’s distinction between “pestiesd and “organic solvents” because both
are “poisons” and the source does notterato the “health and welfare of our
Marines and their families:”® Of course, this is not the applicable inquiry. The
qguestion is whether there were specifiandatory regulations concerning certain
substances that the Plaintiffs allege wamesent in the Camp Lejeune water supply.
When viewed through this lens, whethtaose substancesearcharacterized as
“pesticides” or “organic solvents” is verglevant to the inquiry of whether certain
regulations mandated limits as to contamtsarm he Plaintiffs’ expert agreed on the

characterization of these chemicals.

172

Doc. No. [62], Ex. 20, 1 5 (Hennet Decl.).

See
173 SeeDoc. No. [70], at 31-32.
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The Plaintiffs offered the testimony Bir. Benjamin Ross and Steven Amter
that it was generally knowndhorganic solvents havearcinogenic properties” as
early as the late 1940s. Bbere is no information in the record which would support
an argument that there was any speafiandatory regulation from any source
governing contamination by volatile orgasigbstances, benzene, TCE, DCE, PCE,
or vinyl chloride. Nor, for that matteis the Government’s knowledge as to the
danger of any particularelevance. As the court noted in AuteBark Service
personnel certainly had knowledge that ibteeck locust trees were dangerous, but
they also had the discretion to determir@arse of action toehl with that danger.
Therefore, the court finds that the Plaintlifsve not established the existence of any
mandatory regulation for the relevaointaminant volatile organic compounds until
after the wells at Camp Lejeune were closed.

The source of the Plaintiffs’ contentitimat the Government had an obligation
to “warn” is not clear to the courtln response to the Government’s motion to
dismiss on the discretionary function exceptithe Plaintiffs argue that a new duty
to warn arose from the Safe Water Drinking Act of 1974 and its amendmer
addressing levels of exposure in 1987 4881. But those pieces of legislation
addressed levels of contaminants aid not give any mandatory and specific

instruction on the duty to warn individigano longer served by the drinking water
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supply. Accordingly, the court finds thiie Plaintiffs have not pointed the court to
any mandatory non-discretionafgderal regulations that would have directed the
Government to warn any former servicembers. The first specific notification
provisions regarding Camp Lejeune apped in legislation in 2006 and 2008.

In 2006, Congress mandated that the Gowent “take appropriate action” to
locate and inform former military personnabiresidents of the contamination of the
water supply after the completion of tsieidy by the Agency for Toxic Substances
and Disease Registry (“ATSDR”) on théateonship of childhood cancers and birth
defects to the contaminated drinking water at Camp Lej€andhe 2008 Act
requires the Secretary of the Navy to “reakasonable efforts to identify and notify
directly individuals who were servday the Tarawa Terrace Water Distribution
System.*® The court finds that neither dfiese statutes provides specific nor
mandatory procedures on notification asuch decisions were still within the

discretion of the Government.

174

SeePub. L. No. 109-364, § 318, 120 Stat. 2083, 2143-2144 (Oct. 1]
2006) and Pub. L. No. 110-181, § 315, 122 Stat. 3, 56-57 (Jan. 28, 2008).

175 SeePub. L. No. 109-364, § 318, 120 Stat. 2083, 2143-2144 (Oct. 1]
2006).

176 SeePub. L. No. 110-181, § 318.
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In her proposed amended complaint, Plaintiff Wright also lists severs
occasions upon which she contends a duty to wase. The Plaintiffs allege that on
October 21, 1980, data was collected fr@arious water sources at Hadnot Point on
an HHTM Surveillance Forti! The form noted that the water was “highly
contaminated with low molecular weight halogenated hydrocardéh#”second
data collection form taken on Decker 18, 1980 reports “heavy organic
interference” with the detection of ¢ain chemical compounds and recommends
testing by a different methd®. On February 26, 1981, the report indicated that
“water highly contaminated with other chlorinated hydrocarbons (solvefit&)d’
August 1982 report of Grainger Laboratories found the presence of chlorinat
hydrocarbons which would impact health éimerefore were brought to the attention
of Camp Lejeune official€! Exhibit H also contains a series of memos which
documents additional testing of sangland analysis performed by Grainger

Laboratories with comments frobase scientific personnét. The memos confirm

177 SeeDoc. No. [130], Ex. E.
178 Id

179 ﬁ, EX. F

180 Id., Ex. G.

181 ﬁ, EX. H

182 Id
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that trichloroethylene (TCE) and tathloroethylene (PCE) were not regulated
substances although SNARLS exikter some of the substancé$The memos also
generally reflect the beginning effortsitentify the source of the contaminatiti.

But nothing in these memos triggeredwdy to warn or specified any manner in
which to notify residents.

Finally, Plaintiff Wright identifies as an individual act of negligence an April
1982 memo to residents of Tarawa Terratech noted that the base was having
“serious problems” providing sufficient wawupply to residents because some wells
had been taken out of service due to “trace” amounts of contamifrants.

On September 1, 2008, as part of #ifort to comply with congressional
mandates that the Department of the Naviaredforts to reach all residents of Camp
Lejeune, the Navy worked with the IntafrRevenue Service to send notices to
residents for whom the Navydihot have a current addre&s The notice indicated

it related to water quality &amp Lejeune and encouragedividuals to sign up for

183 Id

184 d

185 1d., Ex. K; seealsoDoc. No. [70], at 44-45 (citing at Ex. 15 this 1985
notice to residents of Tarawa Terrace).

186 SeeDoc. No. [164], Ex. F.
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a notification registry®” It indicated that unregulated chemicals had been in th
water in the early 1980s and the Navy wtempting to assess the health impct.

Again, the language of the statute wad specific in the manner in which the

117

Department of Navy should go about making these contacts or the language that

should be used in the notifications. Flboathese reasons, the court finds there was
no federal statute or regtion that mandated a government agent perform his
function in a specified manner.

2. Implications for Policy Concerns

The second step in the discretionamdtion analysis is whether the judgment
that must be exercised by the Governimagents is the kind the discretionary
function doctrine was intendéd shield. The Government points out that the policy
considerations in this matter includedoyding adequate watsupply to the base,
maintaining military readiness, prioritizimglitary obligations vith limited financial
resources, addressing drinking wateansfards for those substances actually
regulated, and working within the great®epartment of Defense Installation
Restoration Program (“IRP”) and the Navikssessment and Control of Installation

Pollutants (“NACIP”). These two programscompass the Department of Defense’s

187 Id
188 Id
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consolidated effort to address contaated military sites throughout the United
States through the establishment of pridr#yngs similar to the EPA Superfund site.
As OSland_Aragomake clear, the direction of resources on a military bass
during the Cold War is a classic illustiati of the kind of balancing of national
security and economic policies that shdugdorotected by the discretionary function
exception. The court is not persuadstierwise by the authority cited by the

Plaintiffs. In_Gibson v. United Stat&8 the plaintiff sued the Department of Navy

when he slipped and fell while inspectifRgEMA mobile homes to be sold at an
auction. The court likened the Governmenmble here as the same as any other
“business.” Butthe provision of cleantgais a classic government function and not
that of a “business.” Furthermore, thembsal of hazardous material is not the type
of “routine property maintemee” contemplated in_GibsonNor is it the type of
problem that can be resolvedth “garden-variety remedi steps” as contemplated

in S.R.P. ex rel. Abunabba v. United Stdf8s

189 809 F.3d 807 (5th Cir. 2016).

19 676 F.3d 329, 338 (3d Cir. 2012). Thmuct might further note that the
Abunabbacourt actually held that the distinary function exception applied where
the plaintiff was bitten by a barracuda whgkying near the shore of a national
monument and had afjed that the Governmenhauld have posted additional
warning signs._Idat 338.
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Finally, the Plaintiffs argue that the Government should not be permitted {o
utilize the discretionary function exceptidrecause they have alleged that the
negligent conduct was marked Imgividual carelessness or laziné$slt does not
appear that the Eleventh Circuit hasogmized this carve out to the discretionary
function exceptior?? Moreover, nothing in the alletians made by the Plaintiffs can
be characterized by individual carelessne$sammess. As the court explained above,
there is no evidence that the Governnrefiilsed to conduetater quality surveys.
All of the cases cited by the Plaintifisvolved single instartes of negligence or
failure to conduct some kind of inspectidrhe evidence in thecord shows that the
implications of dumping, leaking, andmtamination were not fully understood until
the mid-to-late 1980s, when the Governmeegan regulating these substances. A
myriad of policy considerations wentaassuring the water supply at Camp Lejeune

and later addressing the contaation of the water supply.

191 SeeDoc. No. [141], at 21.

192 SeeRich v. United States311 F.3d 140, 147 (5th Cir. 2015) (“The
Second Circuit has acknowdged that discretionagonduct cannot be grounded in
a policy decision when that conduct is metly individual carelessness or laziness.
SeeCoulthurst v. United State214 F.3d 106 (2d Cir. 2000) (concluding that the
discretionary function exception would n@ipdy to a prison official’s inspection of
faulty weight equipment that caused plaintiff's injuries if that inspection wa;
performed in a ‘carelessly inattentive’ manner).”).

UJ
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Furthermore, it is clear that decisiomkether to warn are full of implications

for policy concerns. In_Sanchex rel. D.R.-S. v. United Staté$ the court

considered the claims of residents of the Puerto Rican island of Vieques that
Department of the Navy was negligentfailing to warn them of the dangers of
contamination from decades of ammunitieg® on the island. The court found that
the Navy's decisions in this area wersaletionary. The court distinguished cases
of “obvious health hazards” or “easiprrectable danger from environmental
effects” and found in contrast that theippissues as to the accumulated ammunition
were significant because the Navy hathteigh competing interests between secrecy
and safety, national security and public health.tn reaching this conclusion, the
court relied on cases from the Ninth and D.C. Circuits which held that decisio
concerning pollution disclosures by thditary were coveredy the discretionary

function exception® Even more specifically appable to the facts here, the

19 671 F.3d 86 (1st Cir. 2012).

194 1d. at 100 (quotation and citation omitted).

1% |d. at 101 (citing Loughlin v. United State393 F.3d 155 (D.C. Cir.
2004) (holding government’s decision to bury toxic World War | munitions unde
neighborhood without public disclosure setddj to policy considerations):; In re
Consol. U.S. Atmospheric Testing Litjg820 F.2d 982 (9th Cir. 1987) (same
outcome where government did not disclos@iation dangersom military testing
program)); sealsoSlappey v. U.S. Army Corps of Eng'i’s71 F. App’x 855 (11th
Cir. 2014) (“Indeed, we've repeatedly hdltht an agency’s decision whether to
warn, and how to warn, implicates poliogncerns for purposes of the discretionary
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Sanchezourt cited to numerous cases which “hold that the government’s decisipn

whether to warn about the presenceoafris, carcinogens, or poisons falls under the

discretionary function exception to the EA&’s waiver of sovereign immunity-*

function analysis. See.q, [U.S.] Aviation Underwriters|, Inc,]562 F.3d [1297],
1300 [(11th Cir. 2009)] (decision whether wearn pilots of severe clear air
turbulence); Monzon v. United Stai@$3 F.3d 567, 572 (11th Cir. 2001) (decision
whether to warn of rip currents)”).

1% SeeSanchez671 F.3d at 101-02 (“Ross v. United Stafied F. App’x

449 (10th Cir. 2005) (discretionary function exception applied to Air Force’s decisign

whether and how to warn neighboof contamination of ground water by
trichloroethylene buried by Air Force); Savary v. United Stdtes CV-95-07752,
1999 WL 1178956 (9th Cir. Det4, 1999) (per curiam) (table case) (Jet Propulsion

Laboratory’s failure to issue warnings to its employees regarding dangers of exposure
to soil and groundwater contaminated by hazardous materials fell under the

discretionary function exception becaube decision to make such a warning
required judgments balancing the magnitoflesk associated with contamination
with the risks and burdens of a publiarning program); Minns v. United Statd%$5

F.3d 445, 450 (4th Cir. 1998) (military’s decision whether to warn veterans about

dangers of inoculations or exposuregotsticides fell under gcretionary function
exception, and ‘questioning the militaryecision’ would create a ‘court-intrusion
problem’); Maas v. United State94 F.3d 291, 297 (7th Cir. 1996) (Air Force’s
decision not to warn veterans of cancergias associated with cleaning up crash site
of bomber carrying nuclear weapond fender discretionary function exception:
‘[d]eciding whether health risks justify the cost of a notification program, ang
balancing the cost and the effectivenessa type of warmg, are discretionary
decisions’);_ Angle v. United StatelNo. 95-1015, 1996 WL 343531, at *3 (6th Cir.
June 20, 1996) (per curiam) (table case) EArce’s decision not to warn occupants
of base housing of lead paint contaation fell under disetionary function
exception: the Air Force ‘had to balanttee potential effectiveness of a general
warning against the possibility that suechvarning might cause unfounded fears’);
Daigle v. Shell Oil Cq.972 F.2d 1527 (10th Cir. 1992) (Army’s failure to warn
residents that cleanup of nearby toxic wakimp could cause exposure to waste fell
under discretionary function exceptioadause procedures implementing cleanup
implicated policy considerations underlying CERCLA response actions).”
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The Plaintiffs point to the fact thdte Government becaaware of elevated
levels of contaminants in the eal®80s. The Governmertccounting Office
(GAO) study Activities Related to PastiBking Water Contamination at Marine
Corps Base Camp Lejeune (May 2007) disctisise first testing of the water supply
at the base in 1986’ The first test lead to aiibnal testing and the understanding
in 1982 and 1983 that TCE and PCE were the contamiffdritee Report notes that
further testing was not done at that ¢ilrbecause the EPA had not yet identified
standard acceptable levels for TCE and RC&water supply and variations in the
test results raised questions about the tests’ valilitit. was in 1984 and 1985 as
part of the Navy NACIP program thatethvolatile organic contamination was
confirmed and the welilemoved from servic&® Loughlinnotes that a “decision to
engage in further study to determine thprapriate” levels is “based on public policy
considerations, including the socio-political and economic implications o
recognizing an action level ane situation that could nbé consistently applied®

This is particularly noteworthy here whehere is no dispute #h the early to mid-

197 SeeDoc. No. [62], Ex. 7, at 20-29.

198 Id
199 Id
200 Id

201 393 F.3d at 165.
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1980s was a period of scientific advanestin the understanding of the dangers of
these types of pollutant® None of this discussion relates to the merits of the
Plaintiffs’ allegations that the Governmewas negligent in its provision of water at
Camp Lejeune. Rather, the court holdst tthe supply of safe water on a military
base is a functionfe with discretion and the decisions involved are the type thg
discretionary function doctrine is designed to protect.

3. Remaining Claims

202 Even in the absence of BUMEDsgtlRlaintiffs argue that the court

should apply a North Carolina statute concerning a continuing duty to maintai

premises and inspect for leaking fuel tattktheir negligence claim. The Plaintiffs
contend that North Carolina law impos#s‘every person who enters upon an active
course of conduct the positideity to exercise ordinary care to protect others from
harm and calls a violation dhat duty negligence.” _Sdaoc. No. [70], at 44-45
(citing Quail Hollow E. Condo. Ass'a. Donald J Scholz Co., et. a&7 N.C. App.
518, 522, 268 S.E.2d 12, 15 (1980)). Thaimiffs contend tht base personnel
violated this duty when they issued dioe that stated only trace amounts of several
organic chemicals had beeyuhd in the water supply. SB®c. No. [70], at 44-45
(citing Ex. 15 (1985 notice to residert$ Tarawa Terrace about limited water
supply). But, as the court explained ababe inquiry here is focused on whether
there is any mandatory federal statuteegulation that provides mandatory guidance
to Government agents, and not any state that might provide a standard for
negligence liability. Itis not clear to the cowmhether the Plaintiffs point to this state
statute for the purposes of substantive liability or for the purpose of demonstrati
that the Government officials here did have any discretion in their actions because
they were mandated by North Carolina laMvit is the former, the court discusses
below that its ruling on the discretiondgnction exception bars such claims based
on state law claims. |If it is the lattex,state statute cannot be the “specifically
prescribed course of action” the Gowment officials had to follow. Sekelayg 781
F.3d at 1329 (referring to federahgite, regulation, or policy).
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Although the parties have focused tHaiefing on the claims of negligence
with respect to the contamination itsed§ well as a failure to warn, the court’s
analysis applies equally to all other claims proposed by the Plaintiffs. For examp
Plaintiff Bryant’s proposed first amended complaint adds the following claims: (1
negligence per se based BWMEDSs, (2) negligence pese based on federal and
North Carolina safe drinking water acts) (&gligence per se based on the deficient
notice of warning sent by the Interrévenue Service on September 1, 2008, (4)
loss of consortium under Georgia law, {@ongful death and loss of consortium
under North Carolina law, (6) negligent breaxf the duty to warn, (7) negligent
infliction of emotional distress under Nbr€arolina law, (8) Fifth Amendment Due
Process, (9) Fourteenth Amendment HdRitection, (10) negligent breach of
warranty or merchantability based on thikesa drinking water in North Carolina,
(11) nuisance, and (12) tresp&$s.

The proposed amended complaint by Rifiiestate of Grace Wrightis not as
specific in the claims it intends to brinRather, the Plaintiff simply lists categories

of alleged duties without specificfezence to statute or obligatié#. In any event,

203

SeeDoc. No. [164].
204 See

Doc. Nos. [126] and [130].
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the Plaintiff claims: (1) “violation” oBUMED 6240.3 (and other regulations), (2)
duty to warn, and (3) “willful and wanton negligence.”

As the court explained above, the Fedielort Claims Act grants federal
jurisdiction to these claims under § 1346(b)(1) which provides:

Subject to the provisions of chapter1 of this title [i.e., 28 U.S.C. 88§
2671-2680], the districtourts ... shall have exclusive jurisdiction of
civil actions on claims againstéiUnited States, fanoney damages,
accruing on and after Janudry1945, for injury otoss of property, or
personal injury or death caused by the negligent or wrongful act or
omission of any employee of theo@&rnment while acting within the
scope of his office or employment, under circumstances where the
United States, if a private persomould be liable to the claimant in
accordance with the law of thelace where the act or omission
occurred®

This is why_Zelayaxplains that “FTCA was enactéal provide redress to injured
individuals for ordinary torts recognized by state law but committed by feder:
employees2®® But the discretionary function exception provides:

(a) Any Claim based upon an act or omission of an employee of the
Government, exercising due caifa, the execution of a statute or
regulation, whether or not such st# or regulation be valid, or based
upon the exercise or performance a failure to exercise or perform

a discretionary function or duty on the part of a federal agency or an
employee of the Government, whatbenot the discretion involved be
abused?’

205 28 U.S.C. § 1346(b)(1).
206 See781 F.3d at 1323.
207 28 U.S.C. § 2680(a).
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Thus, the discretionary function exceptiapplies to “any claim based upon an act
or omission” of a government employee widspect to the “execution” of a statute
or the “performance or theifare to exercise or perforadiscretionary function or
duty” on the part of a Government agencgmployee. The court finds this language
covers all remaining claims made or proposed by the Plaintiffs.

Additionally, Plaintiff Bryant proposetsvo federal constitutional claims, the
first of which is a due process claimwhich she contends that the Government
violated Mr. Bryant's dugorocess rights by failing to abide by the BUMEDS, the
Base Orders, the Federal Safe DrinkiNgter Act, and the North Caroline Safe
Drinking Water Act® The second is an equal protion claim described as the
Government’s “fail[ure] or refusfal] to prvide Mr. Bryant with the protections from
contaminated drinking water affordechion under military, federal, and state laf?”

In her proposed amended complaing, Btaintiff names only the United States
as a defendant. However, claims for dgegmagainst the United States for violation

of constitutional rights @ “barred by the doctrine of sovereign immunitif."For

209

2% SeeDoc. No. [164], 11 173-78.
Id., 11 179-83.

210 Boda v. United State$98 F.2d 1174, 1176 (11th Cir. 1983); séso
EDIC v. Meyer 510 U.S. 471, 485 (1994) (“[W]e irh@d a cause of action against
federal officials in Biven# part because a direct@n against the Government was
not available.”) (emphasis in originaMcMahon v. Presidential Airways, In&02
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this reason alone, the court dismisseairfdff Bryant's attempt at alleging
constitutional claims.

Moreover, in addition to the fact that Plaintiff Bryant's claim is barred by
sovereign immunity because it is brought only against the United States, Plain
Bryant has not alleged sufficient facts to show that the Government’s conduct hg
“shocks the conscience” so as to statdaam for a due process violation if the
Plaintiff were to amend her claim to bring_a Bivemstion against individual
defendants. Typically, substantive duegass claims are raised by individuals who
are “in custody.®! In the event, howevgthat the Plaintiffs here could still raise a
substantive due process claitmust be “conscience shocking?” In Waddel the
plaintiffs filed a substantive due procetsim against various government officials
arising out of an automobile accident sad by a former county jail inmate who had
been released early to waak a confidential informaror the county and the DEA.
The court undertook a review of the subsitze due process clause by noting that:

[w]e must take seriously the Supreme Court’s caution against expanding
the concept of substantive due ggss. ... The Due Process Clause

F.3d 1331, 1334-35 (11th Cir. 2007) (*govermmbas immunity by default”).
21 SeegenerallyCollins v. City of Harker Height$503 U.S. 115 (1992).

22 SeeWaddell v. Hendry Cnty. Sheriff's Offic829 F.3d 1300 (11th Cir.
2003).
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was intended to prevent governmefiicials from abusing their power,

or employing it as an instrument of oppression. The substantive
component of the Due Process Clauseects individual liberty against
certain government actions regardlesthe fairness of the procedures
used to implement them. But tReurteenth Amendment must not be
used through section 1983 as a font of tort law to convert state tort
claims into federal causes of actfon.

“Thus, conduct by a government actor wibeito the level of a substantive due
process violation only if the act can bkaracterized as attary or conscience
shocking in a constitutional sensé*The Eleventh Circuit lsaalso noted that the:

Supreme Court has acknowledgedttlithe measure of what is
conscience-shocking is no calibrateddystick.” We know for certain,
however, that a showing of negligenis insufficient to make out a
constitutional due process clairAnd even intentional wrongs seldom
violate the Due Process Clause. Aatsended to injure in some way
unjustifiable by any government intereate “most likely to rise to the
conscience-shocking level.” Buyen conduct by a government actor
that would amount to an intentiortalt under state law will rise to the
level of a substantive due process violation only if it also “shocks the

conscience?®

In a non-custodial setting, “a substantive guecess violation, would, at the very
least, require showing of deliberate indiffece to an extremely great risk of serious

injury to someone in Plaintiff's positiorf™®

213

Id. at 1304-05 (quotations and citations omitted).
24 1d. at 1305.

215 |d. (citations omitted).

2% Id. at 1306.
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In Dacosta v. Nwachukwd’ the court reiterated & the “[s]ubstantive due

process doctrine is not a ‘font of tortdo be superimposed upon whatever systems
may already be admin@ted by the States?® “Indeed, substantive rights ‘created
only by state law (as is the case with tarw and employment law) are not subject
to substantive due process protectionbecause substantive due process rights ars
created only by the Constitutior?® “Conduct by a government actor that would
amount to an intentional tounder state law would only rise to the level of a
substantive due process violation if it ‘shotiks conscience’ or interferes with rights
‘implicit in the concept of ordered libefty- in other words, only if it affects

individual rights guaranteed, explicitly anplicitly, by the Constitution itself?*°

217 304 F.3d 1045 (11th Cir. 2002).
218 |d. at 1048 (quoting Paul v. Dayié24 U.S. 693, 701 (1976)).

29 1d. (quoting McKinney v. Pat0 F.3d 1550, 1556 (11th Cir. 1994) (en
banc).

220 |d. (quoting_United States v. SalerB81 U.S. 739, 746 (1987)); see
alsoT.W. ex rel. Wilson vSchool Bd. of Seminole Cnty610 F.3d 588, 598 (11th
Cir. 2010) (“Due Process Clause proteadividuals against arbitrary exercises of
government power, but ‘only the most egoags official conduct can be said to be
arbitrary in the constitutional sense.™...!Conduct intended tmjure in some way
unjustifiable by any government interest is gort of official action most likely to
rise to conscience-shocking leve] Nix v. Franklin Cnty. Sch. Dist311 F.3d 1373,
1376 (11th Cir. 2002) (“Acts that fall tveeen the poles of negligence and malign
intent require courts to makaoser calls.”. . . .“Whershaping the contours of due-
process law, the [Suprem€Jourt has often emphasized the need to prevent th

Fourteenth Amendment from becoming surrogate for conventional tort
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The Plaintiffs here allege gkgence, but there are no suféat facts in the Plaintiffs’
complaints to “shock the conscience.”

Plaintiff Bryant also has not offeredhy basis for why Mr. Bryant is entitled
to protection under the Equal Protection ClauBeraise a disparate treatment claim
under the federal Equal Protection Clausglantiff must allege that (1) he is
similarly situated with other personshw were treated differently and (2) the
difference in treatment was basedaaronstitutionally protected interést.Plaintiff
Bryant has not articulated any constibui@lly protected interest upon which the
treatment of Mr. Bryant was allegedly based.

A plaintiff may also allege a “ctsification” Equal Protection claif® Courts

recognize a subset of the classification cases known as “class of one” Eq

principles.”).

221 See e.g, Personnel Adm'’r of Mass. v. Feened42 U.S. 256, 279
(1979).

222 Seee.q, City of Cleburne v. Cleburne Living CtA73 U.S. 432, 446-47
(1985) (Equal Protection Clause requireséstattreat all persons similarly situated
alike or to avoid all classifications thaediarbitrary or irrational” and reflect “bare
. . . desire to harm a politically unpoputroup”); Lofton v. Secretary of Dep’t of

Children & Family Servs358 F.3d 804, 817 (11th Cir. 2004) (“The central mandate

of the equal protection guarantee is thghg§ sovereign may natraw distinctions
between individuals based solely on differences that are irrelevant to a legitimj
governmental objective.”).
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Protection case$® In Olech the Court stated that “[oJur cases have recognizeq
successful equal protection claims brought by a ‘class of one,” where the plaint
alleges that she has begttentionally treated differently from others similarly
situated and that there is no rational basis for the difference in treafiftdnt.”
Griffin, for example, the court considered (but ultimately rejected) a claim by
property owner who requestacconnection to the muwipal water supply and was
told she would need to give the city aasement but where she claimed that othel
property owners getting a connection weogrequired to give an easemé&nitit also
does not appear that Plaintiff Bryantaisserting a classification or “class-of-one”
equal protection claim because therengsallegation that the Government acted
against Mr. Bryant based on characteristics unique to him.

For the foregoing reasons, the court finds the discretionary function excepti
applies to the provision of a water supply at Camp Lejeune and therefore bars
Plaintiffs’ negligence and related state law claims regarding the allegs

contamination of the water supply. &bourt GRANTS the Government’'s motion

22 Seee.q, Griffin Indus., Inc. v. Irvin 496 F.3d 1189, 1200-01 (11th Cir.
2007) (citing_Village of Willowbrook v. Olegib28 U.S. 562 (2000)).

224 Seeb528 U.S. at 564-65.
2% See496 F.3d at 1203-07.
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to dismiss on the basis of the discretiyrfanction exception [62] and GRANTS the
Government’'s motion to dismiss [127].

D. Remaining Procedural Requests

The Plaintiffs ask that the court dsliah (1) a Steering Committee, (2) set a
schedule for the filing of addministrative Master Complaint, an answer by the
Government, and discovery. The court poegly found that due to the relatively
small number of complaints filed in the NIDit was not necessary at the origination
of the MDL to file a Master Complaiit® The court stated &t after the resolution
of the Feresand discretionary function excepti@sues, the court “will establish a
procedure, if necessary, for the filing @i Administrative Master Complaint and
assertion of defense&”

Now that the court has considered @flthe allegations in the Plaintiffs’
complaints and proposed amended complaams has determined that the Plaintiffs
cannot move forward, there is no needdioy further proceedings. Furthermore, the
court DENIES AS MOOT the Governméntmotion for order relating to the
preservation of documents and electronically stored information [37].

E. Pro SeMotions

226 SeeDoc. No. [24], at 6.
Id.

227

at 7.
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Three individual plaintiffs have been filing psemotions with the court. To
address some of these motions, it is necessary to review prior rulings made by
court in the early stages of this litigatio@n October 19, 2011he court entered an
order staying “any deadline the Governmiass to file a responsive pleading (such
as an answer or motion to dismiss) in aage that is transferred to the Multidistrict
Litigation while the parties are conductidgscovery and briefing on the threshold
jurisdictional issues?® As the court was still addressijurisdictional issues in this
latest order, the Governménbbligation to file responsive pleadings has still been
stayed.

On October 17, 2013, the Judicial PleoveMultidistrict Litigation transferred

the case of Johnston v. Administnat&nvironmental Protection Agencgivil

Action No. 3:13-CV-10995 (S.D. W.Va.) to the MBE. Shortly thereafter, Mr.
Johnston filed a motion to amend compl&ffitThe purpose of his proposed
amendment s to increase the monetalief sought fron $5,000,000 to $10,000,000

due to a recent diagnosis of renal can@&cause the court has determined that thg

228

SeeDoc. No. [21].
229 gSeeDoc. No. [94].
230 See

Doc. No. [97].
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Plaintiffs’ claims cannot go forward, the court DENIES AS MOOT Plaintiff
Johnston’s motion to amend [97].

Mr. James Douse filed a complaint iretNorthern District of Georgia. On
August 8, 2012, the court transferred tt@nplaint to the Multidistrict LitigatioR®*
On August 19, 2015, the court denied Mouse’s “motion for an indicative ruling”
as the issues referenced by Mr. Dousthat motion at that time were pending on
appeal before the Eleventh Circtit. Mr. Douse filed a motion for reconsideration
of that order. In his motion for reconsideration, Mr. Douse references the injuries
suffered by him and his fdiyn allegedly due to water contamination at Camp
Lejeune. Mr. Douse’s motion for reconsidtion addresses several of the same
arguments made by other Plaintiffs astlie statute of repose and the issue of
negligence under the Federal Tort Claims Agatbr the same reasons as the court has
given above, the court DENIES Mr. D@s motion for reconsideration [117].

Mr. Douse also filed a motion to amend his complaint. In that motion, Mx.
Douse states he wishes to amend his damigto add the statement of Secretary of
the Department of Veterans AffaireBMcDonald concerng the ATSDR report on

contamination of drinking water at Canhgjeune, as well as several points of

231

Doc. No. [86].

See
232 SeeDoc. No. [1186].

86




AO 72A
(Rev.8/82)

procedural history in the litigation. MbDouse also alleges that the Government
committed “fraud” by hiding the contamination of the drinking water at Camy
Lejeune. He also addsgaments similar to those he raised in his motion for
reconsideration. Forthe same reasmgiven above, the court DENIES AS MOOT
Mr. Douse’s motion to amend complaint [123].

Mr. Douse files a motion for punitivand exemplary damages due to the fact
that the Government attached Mr.ol®e’'s administrative complaint to the
Government’s opposition to Mr. Douse’s nuotito amend. Mr. Douse claims the
attachment of the administrative file igialation of the Health Insurance Portability
and Accountability Act (“HIPAA”) and thubke is entitled to punitive and exemplary
damages. The Government responds thatattachment of the entire file was
inadvertent. The Government also notes itrequested that the Clerk’s Office place
Mr. Douse’s administrative complaint undeasand this has been done. The court
finds that any exposure of informationsvaadvertent and for only a brief period of
time. Therefore, the court DENIEBaintiff Douse’s motion for punitive and
exemplary damages [143]; and DENIE&iRLiff Douse’s motion for additional

award of damages, foelief based on Bivenand for a protective order [156].

Mr. Andrew Straw has file several motions for eult judgment contending

that the Government has not answeresl ¢omplaint. Howeer, as the court

87




explained above, when this Multidistriatigation case was oped, the court made
several procedural rulings to streamlthe litigation. Significant to Mr. Straw’s
motions, the court directed the Governn'emibligation to answer the Plaintiffs’
complaints was stayed until the court resdlthe threshold legal issues discussed in
this order. The court also limited dis@ry to only two issues — the Fedesctrine
and the discretionary function exceptidto other discoverwas permitted until the
court resolved the threshold issues it added above. Underetberms of the Case
Management Order, the Governmenna required to answer any Requests for
Admission propounded by any Plaintiff. For this reason, the court DENIES Plaintiff
Straw’s motion for clerk’s entry of defd121]; DENIES Plaintiff Straw’s fourth
motion for clerk’s entry of default [L69GRANTS the Government’s motion for a
protective order [172]; and DENIES Plaintiff Straw’s first motion for clerk’s entry
of default [178].

Mr. Straw also filed a motion for permamt injunction, but this motion appears
to address current conditioasCamp Lejeune and Mr. Stras\not a current resident.
Thus, he does not have starglio seek any relief wittespect to current conditions
at Camp Lejeune. The court DENIESaRLiff Straw’s motion for permanent

injunction [165]. Finally, Mr. Straw askbat the court refund his $400 filing fee in
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this case because he has not received any j&&tiBeit Mr. Straw did not originally
file this suit in the Northern District of @egia; he filed it in the District Court for
the Northern District of lllinois. Moreoveng also states that courts have denied him

in formapauperistatus and have determined tih@tcases he has filed are frivolous.

Dissatisfaction with the rulings of the coighot a sufficient basis for seeking refund
of a filing fee. The court DENIES PHiff Straw’s motion for refund and further
relief [192].

F. Summary

The court has determined that it mtatow the binding precedent of Bryant
and concludes that the Plaintiffs’ claigu®e barred by the ten-year statute of repose
under North Carolina law. Even if the claims were not barred by the statute
repose, the court also finds that amgircls by service members that accrued during
their time as service members are barred by the Beotsne. Finally, the court also
finds that there were no mandatory specifieclives in the form of federal statute
or regulations which removed discretioom government actors regarding the water
supply at Camp Lejeune, and decisions ne¢pto the disposal of contaminants, the

provision of water on the base)d whether any base inli@nt should be warned are

233 SeeDoc. No. [192].
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policy based decisions and the discretrgrfanction exception applies, barring the
Plaintiffs’ claims.

Plaintiff Rivera contends that nonetbé&se rulings applies to his case because
it was not transferred to the MDL until Felary 4, 2016, after thGovernment filed
its latest motion to dismig&! The court notes that in its first Case Management
Order, it stated that the order would “gavéhe practice and procedure in any tag-
along actions transferred tihis court by the Judicial Panel on Multidistrict
Litigation.”#**But the court did not make any specific order as to whether substantiy
rulings on common issues would also control the tagalong cases.

Under the present circumstances, howethex court finds that the rulings it
made here do apply to Plaintiff RiveraAs an initial matter, Plaintiff Rivera is
represented by the same counsel that repieBédanntiff Wright; and Plaintiff Rivera
adopted the arguments of Plaintiff Wright in response to the Government’'s mg
recent motions. Accordingly, Plaintiff ®ra did have an oppoinity to respond.
Furthermore, much of what the courtshardered here is a reflection of binding
authority rendered by the United Stategp@me Court and the Eleventh Circuit.

Nothing Plaintiff Rivera argues now can change that binding precedent. The co

234

Doc. No. [159].

See
2% SeeDoc. No. [16], at 1.
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rejected above an argument that allegagiof fraud and concealment would toll the
statute of repose. Asto ttiscretionary function and Feresgings, the court ordered
a specific discovery period and directed thatperiod of discovg would not be re-
opened for later filed tagalong cag&sThus, there cannot be new information from
Plaintiff Rivera that would alter theourt’s conclusions as to the Fedextrine and
the discretionary function exception.

Although the court grants the Governmemtistions to dismiss, the court must
also address the manner in which the cabesild be dismissedA dismissal with
prejudice applies to all claims dispos#dinder North Carolina’s statute of repose,
as well as the Feredoctrine. The dismissal undéhe discretionary function
exception requires more diééal discussion. When éhdiscretionary function
exception applies, the coud without subject matter jurisdiction. The Eleventh
Circuit has held that a “dismissal for lack of subject matter jurisdiction is not

judgment on the merits and is entered without prejudi¢e.The Ninth Circuit,

2% SeeDoc. No. [24], 1 2.

237 Seee.q, Stalley ex rel. United StatesOrlando Reg’l Healthcare Sys.,
Inc., 524 F.3d 1229 (11th Cir. 2008); Stanley v. Central Intelligence Ag&3®
F.2d 1146, 1157 (5th Cir. 1981) (internal citations omitted) (“[w]hen a court mug
dismiss a case for lack of jurisdictiongtbourt should not adlflicate the merits of
the claim”); sealsoAshford v. United State<l63 F. App’'x 387, 395-96 (5th Cir.
2012) (holding that dismissal under distionary function exception of FTCA on
jurisdictional grounds and therefore is without prejudice and not judgment on merit
Hart v. United State$30 F.3d 1085, 1091 (8th Cir. 2011) (same).
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however, has recognized that the discretipfiznction exception has its roots in the
sovereign immunity of the United Stat€&overnment. Therefore, in Frigard v.

United Stateg* the court held that “[o]rdinarilyg case dismissed for lack of subject

matter jurisdiction should be dismissed without prejudice so that a plaintiff m3
reassert his claims in amopetent court, . . . howevéhe bar of sovereign immunity

is absolute: no other court has the powenear the case, nor can the [plaintiffs]
redraft their claims to avoid the exceptidashe FTCA. Thus, the district court did
not abuse its discretion in dismissing the action with prejudié&he Eleventh
Circuit touched on this issue in Zelayahere it noted that the court has always
considered issues of § 2680 to be jurisdictional, but noted as well that “we al
recognize that in its recent jurispruden the Supreme Court has become more
reluctant, when sanctioning the dismissal of some claims, to base its rejection

jurisdictional grounds, as opposed to adeficy in the merits of the claim? But

2% 862 F.2d 201 (9th Cir. 1988).
239 |d. at 204 (citation omitted).

240 781 F.3d at 1339; sedsoParrott v. United State§36 F.3d 629, 634
(7th Cir. 2008) (holding exceptions to United States’ waiver of sovereign immunity
found in 8 2680(a)-(n), “limit the breadth thfe Government’s waiver of sovereign
immunity, but they do not accomplish this task by withdrawing subject-mattg
jurisdiction from the federal courts”).
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the viability of this theory might ben some doubt as a result of Simmons v.

Himmelreich®**

There are additional concerns in tlugse that are unique. As the court
explained above, this Multidistrict Litigatn was established to handle all complaints
filed concerning contamination of the t@asupply at Camp Lejeune. The court
determined that certain tiateold legal issues had to @eédressed before proceeding
to any extensive discovery further development of thraerits of the cases. Various
courts have taken over fiyears to address those threshold issues and have reach
the conclusion that CERCLA's statuteliohitations period does not preempt North
Carolina’s statute of repose and thag @tatute of reposdoes not contain an
exception for latent disease claims. Now, tuart has also helidhat to the extent
any claims remain after those rulings, G@vernment’s actions with respect to the
water supply at Camp Lejeune are coddog the discretionary function exception
to the Federal Tort Claims Act. Agm@ained above, the resulting lack of subject
matter jurisdiction is a consequence o¥areign immunity and not a situation
where another court would potentiallyvieasubject-matter jurisdiction over the

Plaintiffs’ claims. Furthermore, the cobds already considered all of the allegations

raised by the Plaintiffs in their latesoposed amendments. Thus, there is no further

2L U.S. ___,136 S. Ct. 1843 (2016) (holding FTCA’s judgment ba|
does not apply to cases decided urdiscretionary function exception).
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amendment to the Plaintiffs’ complaintatiwould potentially allow this court — or
any other — to exercise subject mattergdiction over the Plaintiffs’ claims. Thus,
although the court dismisses without pidige under the discretionary function
exception due to Eleventh Circuit preceddat,all practical purposes, there is no
other forum where the Plaintiffs coulditg these claims without meeting the same
sovereign immunity obstacle under the discretionary function exception.

The court must now determine what remains to be done in this Multidistrig
Litigation. The Government argues tloaice the court has determined it does not
have subject matter jurisdiction over thaiRtiffs’ claims, the court should dismiss
the pending cases. The Plaintiffs respondtti@appropriate action is remand of the
cases back to the transferor codtts.

Under § 1407, “[e]ach action so transézl shall be renraled by the panel at
or before the conclusion of such procees to the district from which it was
transferred unless it shall habeen previously terminated’® The court has

terminated the causes of action and theeesfthrere is no nedd recommend to the

242 This transfer is distinguished fronetRlaintiffs’ prior argument that the
court should engage in a jurisdictionalvenue-based transfer — an argument the
court rejected above.

243 28 U.S.C. § 1407.
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Judicial Panel that the cases be sent battietoriginating districts. The rules of the
Judicial Panel state that:

Where the transferee digt court terminates an action by valid order,
including but not limited to summary judgment, judgment of dismissal
and judgment upon stipulation, the transferee district court clerk shall
transmit a copy of that order to tBéerk of the Panel. The terminated
action shall not be remanded to thensferor court and the transferee
court shall retain the originallés and records unless the transferee
judge or the Panel directs otherwiée.

Accordingly, the court terminates this action without a suggestion of remand.
[I1.  Conclusion

The courtDENIES ASMOOT the Government’s motion for order relating

to the preservation of documents and electronically stored information [37];

GRANTS the Government’s motion to dismiss [6GRANTS the Government’s
motion to dismiss for lack aubject-matter jurisdiction [62DENIESASMOOT
the Plaintiffs’ motion for oral argument [TDENIESASMOOT Plaintiff Bryant’s
motion to amend complaint [77MENIES AS MOOT the Plaintiffs’ motion for
extension of time to complete discovery and to stay [BENIES AS MOOT
Plaintiff Johnston’s pr@emotion to amend [97PENIES Plaintiff Douse’s prge
motion for reconsideration [L1IPENI ESPlaintiff Straw’s pragsemotion for clerk’s

entry of default [121]DENIES AS MOOT Plaintiff Douse’s_prose motion to

244 SeePanel Rule 10.1(a).
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amend [123]DENIES ASMOOT Plaintiff Wright's motion to amend complaint
[126]; GRANTS the Government’s motion to sthiss all cases based on North
Carolina statute of repose [12TPENIES Plaintiff Douse’s_prose motion for
punitive and exemplary damages [14BENIES AS MOOT the Government’s

motion to strike [152]DENI ES Plaintiff Douse’s pr@gemotion for additional award

of damages, for fief based on Bivensnd for a protective order [15G8]ENIESAS
MOQOT Plaintiff Bryant's supplemental motion to amend [1G2ENI ES Plaintiff
Straw’s_prosemotion for permanent injunction [L6R)ENI ESPlaintiff Straw’s_pro
se fourth motion for clerk’'s entry of default [L69BRANTS the Government’s
motion for protective order [L72DENI ESthe Plaintiffs’ motion to transfer pursuant
to 28 U.S.C. § 1631 or motion for catidnal suggestion of remand [17&]ENIES
Plaintiff Straw’s_prosefirst motion for clerk’s entry of default [178DENIES AS
MOOT the Plaintiffs’ motion for a hearing [188]; ab&ENI ES Plaintiff Straw’s pro
semotion for refund and further relief [192].

The Clerk of the Court is DIRECTED to DISMISS this action.

SO ORDERED, this 5 day of December, 2016.

/s/IThomas W. Thrash
THOMAS W. THRASH, JR.
United States District Judge

T:\ORDERS\11\In Re Camp Lejeurorth Carolina Water\opinion.wpd 96




