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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

NICOLE ASKEW,
Plaintiff,
V. 1:11-cv-1245-WSD

DC MEDICAL, LLC,
DEPUY ORTHOPAEDICS, INC,,
and DEPUY, INC.,

Defendants.

OPINION AND ORDER

This matter is before the Court Befendants DePuy Orthopaedics, Inc.,
DePuy, Inc., and DC Meditd.LC’s (collectively, “Defendants”) Motion to Stay
Proceedings Pending TransterMDL No. 2197 [5] and Rilintiff Nicole Askew’s
(“Plaintiff") Emergency Motion to Remand [8].

l. BACKGROUND

This is a products liability actioniaing from a DePuy ASR Hip Implant
Device (“ASR device”) implanted int®laintiff on September 9, 2009. (Compl.

1 60). On March 15, 2011, Plaintiff fildeer Complaint against Defendants in the

! Plaintiff also moved for an emerganicearing and expéted ruling [8] on her
Motion to Remand. The Court granted thquest for expedited briefing but, as
the briefing is sufficient to reach aasion on the Motion to Remand, the Court
denies the request for a hearing.
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State Court of DeKalb County, GeorgiRlaintiff asserts claims against DePuy
Orthopaedics, Inc. and DePuy, Inc.l(ectively, “DePuy”), the designers and
manufacturers of the ASR device, for stpebducts liability, negligence, negligent
misrepresentation, fraud and suppressam, civil conspiracy. (Compl. 1 67-93,
116-132). Plaintiff asserts claims agsti DC Medical, LLC (“DC Medical”), the
sole distributor of the ASR device in Gga, for negligence, breach of warranty,
negligent misrepresentation, fraud and suppression, and civil conspiracy{ (Id.
94-132). Plaintiff alleges that, “at lé¢ass of the implantation of the ASR Hip
Implant Device into her left hip on Bember 9, 2009, DC Medical, and its
employees and agents, knew of the dangep®sed by the devices, failed to warn
Ms. Askew of those dangers, and inststmbd idly by while a dangerous and
defective product was imghted into Ms. Askew.” (Pl.’s Br. Supp. Mot. to
Remand (“Remand Brief”) at 7).

On April 15, 2011, DePuy removed the action to this Court based on
diversity of citizenship, arguing that R#if fraudulently joined DC Medical, the
only Georgia-resident defendant in thesse, and thus that DC Medical’s

citizenship must be disregarded for jurisdictional purpésBsfendants submit

% The citizenship of the parties is not in gtien. The parties agree that Plaintiff is
a resident of Georgia, that tbePuy defendants are both non-resident
corporations, and that DC Medical is aident of Georgia. DePuy also alleges,



the Declaration of Dennis Castenfeltafid¢e of Removal Ex. C (“Castenfelt
Decl.”)), the principal and $® member of DC Medicatp show that DC Medical
did not know of any alleged defect in tA&R device before it was distributed for
use in Plaintiff’'s surgery, to supporathDC Medical was not involved in the
design, manufacture, testing, or regofgtapproval of the ASR device, and to
show that DC Medical was not invol¥én the promotional, marketing,
description, or application rtexials for the ASR device.

On April 19, 2011, DePuy moved to stay the action pending transfer to the

In re DePuy Orthopaedics, Inc. R¥Hip Implant Products Multi-District

Litigation (the “MDL”"), now pending in the Uied States District Court for the
Northern District of OhioMDL Docket No. 1:10-md-2197.

On April 25, 2011, the case was cdrmahally transferred to the MDL.
(Defs.” Resp. Mot. to Remand (“Remand Response”) Ex. 2 (Conditional Transfer
Order)). Plaintiff has filed her oppositi to transfer. Until the opposition is
decided, this Court continues to havegdiction over the litigation, including to
consider any pending motions filed indltase, including Plaintiff's Motion to

Remand.

and Plaintiff does not dispute, that the amount in controversy in this action exceeds
$75,000, exclusive of interesaad costs. 28 U.S.C. § 1332(a).



On April 26, 2011, Plaintiff filed heemergency motion to remand, arguing
that the joinder of DC Medical as a defant was proper and that the Court lacks
subject matter jurisdiction over the litigai. Plaintiff asserts that Defendants
knew of the dangers imposed by the devi¢é&smand Brief af), and later argues
that DC Medical “was or shoultave been in possession of evidence
demonstrating that the [ASR device] cadserious injuries and would fail,” (idt
16 (quoting Compl. § 97)). Plaintiff aletaims that DC Medical knew of the
alleged defects because “[r]elated nenticles in the miastream media had
reported that there were ‘more than two years of reports that the [ASR device] was
failing . ...” (Id. at 22-23). The news repatbes not state the source of its
reporting of ASR device failures, whethefarmation about them was available to
the industry or the public, or that DC Medical or other distributors had acces$s to it.

(Remand Br. Ex. 1 (Barryleier, With Warning, a Hip Device is Withdrawn.Y.

Times, Mar. 10, 2010, at B1 (website versprinted Mar. 7, 2011))). Plaintiff
opposes Defendants’ Motion to Stay amges the Court to rule on her remand

motion.

* The comments in the articibout reports of ASR desé failures appear to be
based on information provided by a doctoAimstralia. The article notes that the
ASR device is not often used in the United States.



1. DISCUSSION

A. Motion to Stay

Defendants move to stay this actipending transfer to the MDL on the
grounds that a stay will advance thepgmses of the MDL and will not prejudice
Plaintiff. Plaintiff responds that becsaithe motion to remand will have to be
decided by this Court, or the MDL trsfieree court, judicial economy weighs
against granting a stay. The parties agineeit is within the Court’s discretion
whether a stay should be granted.

It is axiomatic that “a court shouldqnire into whether it has subject matter

jurisdiction at the earliest gsible stage in the proceedirig&niv. of S. Ala. v.

Am. Tobacco Cq.168 F.3d 405, 410 (11th Cir. 1999]N]o party has a right to
remain in federal court when subject reafurisdiction is plainly lacking and a
defendant . . . is thus not prejudicecamy meaningful sense by an early rather

than late remand to state courBetts v. Eli Lilly & Co., 435 F. Supp. 2d 1180,

1184 (S.D. Ala. 2006).

The principal issue here is whether thes federal subject matter jurisdiction
over this action. Whether diversity jurisdiction exists depends on the interpretation
of Georgia law, specifically whether Rtaéif has cognizable claims against DC

Medical. Consideration of this issue &yourt in Georgia is reasonable and the



Court concludes that judicial economynist served by deferring this Georgia-law
intensive jurisdictional issu® the MDL Court. The reqséfor a stay is denied.

B. Motion to Remand and Fraudulent Joinder

Federal law authorizes the removaféderal court of “any civil action
brought in a State court of which the distcourts of the United States have
original jurisdiction.” 28 U.S.C. 8§ 1441(a)rhe Court’s original jurisdiction in
this case is premised on diversity dfzenship pursuant to 28 U.S.C. § 1332(a),
which authorizes federal jurisdiction owarits between citizens of different states
where the amount in controversy exce&d5,000. The “total” or “complete”
diversity rule, however, limits the Courtsversity jurisdiction “to cases in which

the citizenship of each plaintiff is diverérom the citizenshipf each defendant.”

Caterpillar Inc. v. Lewis519 U.S. 61, 68 (1996).

There is not complete diversity begen the named parties in this case
because, as the parties agréhe Plaintiff and Defendant DC Medical are both
citizens of Georgia. Defelants argue, however, that Plaintiff fraudulently joined
DC Medical to this lawsuit $ely to defeat diversity jurisdiction, and that there is
no possibility that Plaintiff can estalilia state law cause of action against DC
Medical. If DC Medical is not a propearty, Defendants argue, the Court may

ignore DC Medical’s citizenship for the guoses of diversity jurisdiction. The



parties do not dispute that Plaintiff aDdPuy are completely diverse to each
other, and they do not dispute that the suit satisfies the $75,000 amount-in-
controversy requirement. €lpropriety of removal therefore depends solely on
whether Plaintiff frauduletty joined DC Medical.

1. Legal Standard Governindldgations of Fraudulent Joinder

The law in our circuit regarding whethe party has been fraudulently joined
is well-developed. When fraudulent jder of a defendant is claimed, “the
removing party has the burden of proving either: (1) there is no possibility the
plaintiff can establish a cause of actiomagt the resident defendant; or (2) the
plaintiff has fraudulently pled jurisdictional facts to bring the resident defendant

into state court.”_Crowe v. Colemahl3 F.3d 1536, 1538 (11th Cir. 1997); see

alsoWilliams v. Best Buy C9.269 F.3d 1316, 1319 (11th Cir. 2001). “If there is

any possibility that the state law mighipose liability on a resident defendant
under the circumstances alleged in the Clamp the federal @urt cannot find that
joinder of the resident defendant wesudulent, and remand is necessary.”

Florence v. Crescent Res., L] @84 F.3d 1293, 1299 (11th Cir. 2007).

“To determine whether the case shibbe remanded [because diversity
jurisdiction is not present], the district counust evaluate the factual allegations in

the light most favorable to the plaifitand must resolve any uncertainties about



state substantive law in favor of the plaintiff.” Crqwé3 F.3d at 1358. In doing
S0, a court may consider affidavits ieaiding whether a plaintiff has stated an

arguable claim._Leqgg v. Wyeth28 F.3d 1317, 1322 (11th Cir. 2005). “The

determination whether a régint defendant has beenudalently joined must be
based upon the plaintiff's pleadings at the time of removal, supplemented by any

affidavits and deposition tranripts submitted by the pardi& Pacheco de Perez v.

AT&T Co., 139 F.3d 1368, 1380 (11th Cir. 1998).

While a court is required to resolve gtiess of fact in a plaintiff's favor,
“the court need not accept all of thaplkiff's claims as true in the face of
unanswered affidavits squaragntradicting the plaintiff's factual assertions.” In

re ConAgra Peanut Butter Prods. Liab. Liti§o. 1:07-cv-2096, MDL No. 1:07-

md-1845, 2008 WL 953023, at *2 (N.Ba. Apr. 8, 2008) (citing Leg@?28 F.3d
at 1322-23). That is, a court “does nssame that the plaintiff could or would
prove the necessary facts irethbsence of any proof.” Id.

2. Plaintiff's NegligenceClaims against DC Medical

Plaintiff alleges “that at least astbie implantation of the ASR Hip Implant
Device into her left hip on September2®09, DC Medical, and its employees and
agents, knew of the dangers imposed leydbvices, [and] failed to warn Ms.

Askew of those dangers(Remand Br. at 7). Thiwilure, Plaintiff alleges,



“give[s] rise to independent causesagation against DC Medal, separate and
apart from any causes of action against DePuy.”). (l8laintiff “focuses on her
claims for negligence and negligenisrepresentation which make up the
gravamen of her claimmgainst DC Medical. (Icat 13-14) Specifically,
Plaintiff's claims center on ghnegligent failure to warn dhe part of DC Medical.
Id. at 16. She further refines these rlaiby stating that “DC Medical ‘was or
should have been in possession of evidence demonstrating that the DePuy ASR
Hip Replacement Devices caused serimjisries and would fail.” (ld(quoting
Compl. § 97)). The question is whetlRaintiff alleges a cognizable claim for
negligence and negligent misrepresentabased on DC Medicalfailure to warn
of a known danger in the ASR device.

The law in Georgia regarding the duty of a distributor of a product
manufactured by another to warnpsbduct defects and dangers is well-
established. A manufacturer, of coyrsas a significant obligation to warn of

known dangers in a product and otherwsskable for product defects even if

* Plaintiff, in a footnote, states thatfiocusing on these two common law claims in
her complaint she does not “mean(] to swgidkat Plaintiff does not believe she
has stated legitimate claims for the atbkaims pled, but there is no need to
address those claims as claims for negige and negligent misrepresentation have
been clearly stated.”_(Iét 14 n.5). Plaintiff has validaims, if at all, against DC
Medical based on negligencBlonetheless, the Court later in this Order addresses
Plaintiff's other claims against this distributor.



latent. _Seé&hrysler Corp. v. Batte®50 S.E.2d 208, 211 € Ct. App. 1994)

(“duty to warn arises whenever thenufacturer knows or reasonably should
know of the danger arising fiothe use of its produgt”Ga. Code Ann. § 51-1-
11(b) (manufacturers strictly liable fproduct defects). A distributor’s liability
for failure to warn is substantially more ited. “[A] distributor . . . [can] be held
liable for negligent failure to warn only &t the time of the sale, it had ‘actual or
constructive knowledge’ that its produrkated a danger for the consumer.”

Bishop v. Farhat489 S.E.2d 323, 328 (Ga. Ctpi 1997). A “seller [of a

product] is required to give warning fie has knowledge, or by the application of
reasonable, developed human skill ané$aght should have knowledge’ of the
danger.” Battep450 S.E.2d at 211 (quoting Restatement (Second) of Torts

8 402A cmt. j (1965)); see al®ean v. Omark Indus., In237 S.E.2d 607, 610

(Ga. Ct. App. 1997) (sellaf product who has actual oonstructive knowledge of
a danger has a duty to warn of thenger at the time of sale).

a)  Allegationsin the Complaint against DC Medical

Plaintiff claims that DC Medical ke or should have known—that is, had
actual or constructive knowdge—of the “problems” with the DePuy product.

(Pl.’s Reply Mot. to Remand (“Remand it¢’) at 7). To support this claim

10



Plaintiff alleges the following in her Complaint and cites these allegations to

support her argument that Plaintiff's claims are a viable:

DC Medical was DePuy’s exclug\wistributor in Georgia and
distributed the ASR Hip Plant Devieg issue in this action that was
delivered to the hospital by DC Meal for Plaintiff’'s operation.
(Compl. § 14-18).

DC Medical “was or should hav®een in possession of evidence
demonstrating that the DePuy R$Hip Implant Devices caused
serious injuries and would fail.” (Compl. 1 97).

Employees or agents of DC Medical including Scott Butts attended
Plaintiff’'s surgery on Septemb@r 2009, and offered advice and
assistance to Plaintiff's physiciaDr. Anderson, during the surgery.
(Compl. 1 98).

“Prior to, on, and after September 9, 2010, DC Medical’'s employees
or agents were or should haveeln aware of the defective condition

of the ASR Hip Implant Devices, thiecreased risk to patients, and/or
the false representations regardihg performance and/or risks to
patients.” (Compl. § 99).

“Neither Mr. Kimberl, Mr. Buts, nor any other DC Medical
employees or agents disclosed any of the above known problems,
defects, and material facts to i@ Nicole Askew or her physician,
Dr. Anderson.” (Compl. 1 99).

(Remand Br. at 4-7; Remand Reply at 6).

11



In short, Plaintiff relies largglon general, cotasory allegatiorsthat DC
Medical “was or should have beenpassession of evidence demonstrating that
the [ASR device] caused serious injutiaad that DC Medical's employees or
agents “were or should have been aware of the defective condition of the [ASR
device implanted in Plaintiff on Segghber 9, 2009].” (6mpl. 11 97, 99).

Plaintiff does not allege what informaiti there was available to DC Medical about
alleged defects in, or praghs with, the ASR device.

b)  Castenfelt Declaration

Defendants submitted the DeclaratiorDafnnis Castenfelt to support their
argument that DC Medical did not know, leave notice, that the ASR device at
iIssue in this case was defective or subjjedailure. Castenfelt is the principal and
sole member of DC Medical, a Georgraited liability company that distributes
devices for DePuy in Georgia. (Casteniaécl. § 2). DC Medical contracts with

other independent contractors throughchiDePuy’s devices are distributed for

> The Supreme Court has observed that &[aim has facial glusibility when the
plaintiff pleads factual content thdtaavs the court to draw the reasonable
inference that the defendant is liable flee misconduct allege’ Ashcroft v.
Igbal, 129 S. Ct. 1937, 1949 (2009) (citiBell Atl. Corp. v. Twombly 550 U.S.
544, 556 (2007)). Mere “labs and conclusions” amesufficient. Twombly 550
U.S. at 555. Although the Court applies gtandards governing allegations of
fraudulent joinder to this cagather than the Twomblgbal pleading standards,
those cases usefully illustrate the inadsexyuof Plaintiff's conclusory allegations
to rebut uncontroverted affidavit temony denying DC Medial’'s knowledge of
the ASR Device’s alleged defects.

12



patient implant. (I1df 4). Castenfelt also states that DC Medical always
distributed DePuy’s devices as packaggdePuy and did not have an ownership
interest in, or receive payment for, agvices purchased by a user from DePuy.
(Id. Decl. 14 7-8). DC Medical, accang to Castenfelt, did not design,
manufacture, develop, or test the ASRide at issue in this case, and “[a]ll
marketing and promotional nreials” were provided t®C Medical by DePuy.
(Id. Decl. § 10-12). Castenfelt states thaither he persotig nor DC Medical
“had knowledge of any manufacturing, dgsior other defect in the DePuy hip
prosthesis allegedly used by Plaintiff ggeon at any time material to Plaintiff's
Complaint.” (1d. 9).

c)  Analysis

The Court considers the allegationglué Complaint, upon which Plaintiff
relies for its claims again&lC Medical, as well as theéastenfelt declaration, to
evaluate, for the purpose of 8 144I@moval premised upon diversity
jurisdiction, whether a proper claim has besserted against DC Medical in this

action. _Seé.egqg v. Wyeth428 F.3d at 1322. In conducting its evaluation, the

Court notes that it is obligated to “resol questions of fact . . . in favor of the
plaintiff,” Crowe, 113 F.3d at 1542, but “need not accept all of the plaintiff's

claims as true in the face of unansveeadfidavits squarely contradicting the

13



plaintiff's factual assertions.”_In re ConAgr2008 WL 953023, at *2. The Court

also “does not assume that the plaintdtild or would prove the necessary facts in
the absence of any proof.”_I¢titing Legg 428 F.3d at 1323).

Castenfelt has testified um&ivocally in his declaration that DC Medical did
not have knowledge of any defect priordistribution of the device at issue. In
providing context for that statement, Castenfelt testified that DC Medical’s
distribution role is limited.DC Medical does not opghe ASR device packaging,
which DC Medical receivesra@ady labeled and sealby DePuy, and DC Medical
does not inspect or examine the implasgatained within the DePuy packaging.
(Castenfelt Decl. 1 7). DC Medical did radsign, manufacture, develop, or test
the ASR device, and DC Medical did not dyabmpile or generate the packaging,
labeling, or language usedtime package inserts. (Ifif 10-11). Castenfelt
testified that “[n]either [he], persolty nor DC Medical had knowledge of any
manufacturing, design, or other defecthe DePuy hip prosthesis allegedly used
by Plaintiff’'s surgeon at any time maitd to Plaintiff's Complaint.” (1d.f 9). All
marketing and promotional materiaised by DC Medical were provided by
DePuy. (Idf 12).

Plaintiff seeks to discredit the dachtion evidence by stating that DC

Medical knew or should have known of tHeeged defects based on its role as the

14



“exclusive authorized agent and/opresentative for DaB/” and because DC
Medical's agents or employees attendeairRiff's surgery and offered advice and
assistance to Plaintiff's physician. (RemdaBr. at 16). These contentions do not
in whole or in part answer the unavocal declaration testimony offered by
Castenfelt that DC Medical did not knafany defects in the ASR device on
September 9, 2010.

Plaintiff has not produced evidentet DC Medical had actual or
constructive knowledge @flleged defects in the ASdevice prior to its
distribution for use in Plaintiff’'s surgerywWhile the burden on Defendants to show
fraudulent joinder is a heavy one, Pldimnust point to some evidence that
supports her claim against DMedical now that the allegations in their Complaint

have been controverted by tGastenfelt Declaration. Séere ConAgra2008

WL 953023, at *2 (plaintiff’'s assertion in henotion to remand that the distributor
“could have and in all likelihood did k& product after it had actual knowledge
that the product was tainted” was insciént to provide evidence of actual

knowledge); see aldoegg 428 F.3d at 1322 (holding that district court abused its

discretion where it refused to considefaelants’ affidavitsrelied solely on the
allegations in plaintiffs’ complaint, and reasoned that the information in the

affidavits contradicting platiffs’ claims went to the més of the case); Fowler v.

15



Wyeth No. 3:04-cv-83, 2004 WL 3704897,%t (N.D. Fla. May 14, 2004) (“Once
Wyeth presented the declarations to the €dtlaintiffs could notontinue to rely
upon their unsupported allegations in ther@taint. Plaintiffs had to put forth

specific evidence to refute the statementdhe declarations.”); Davis v. Wyeth,

Inc., No. 4:03-cv-128, 2004 WL 3569806 (M.D. Ga. 2004) (where plaintiff fails to
respond to affidavit testimony distributors sales representatives that they had no
personal knowledge that prescription dwgs harmful or that manufacturer’s
marketing and promotional materials abthé drug were not truthful or complete,
no cause of action against distributargler Georgia law and their residence
ignored in determining subject matter jurisdiction).

At most, Plaintiff has suggested thzPuy, rather than DC Medical, may
have had knowledge of atleged defect prior to Rintiff's September 9, 2009,
surgery. Plaintiff, however, fails to present any evidence which logically or
reasonably imputes DePuy’s knowledgd® Medical. “[A]lleging that a seller
should have possessed actual knowledg@ast of providing any evidence of

actual knowledge.In re ConAgra2008 WL 953023, at *2 (in light of plaintiffs’

failure to contradict defendants’ affidts, “[a]t best, the [p]laintiff offers
speculation that [the sellemight have learned abotlite contaminated peanut

butter from government investigations'ecause Plaintiff fails to dispute

16



Defendants’ assertions in the Castérideclaration with any evidence supporting
their allegations that DC Medical had kredge of a defect prior to distributing

the ASR device implanted into Plaintiff, the Court concludes that Plaintiff has not
stated against DC Medicalviable claim of neglignce under Georgia law. See

Hester v. Human211 Ga. App. 351, 353 (1993)gttibutor who sold equipment

in condition received and unawaredefects alleged, dhat anyone injured in the
manner plaintiff claimed, was not liablerfioegligence because was entitled to rely
on manufacturer not putting defective product in market).

3. Plaintiff's Other AsserteBases for DC Medical’s Liability

Plaintiff alleges further that, while helaims for negligence and negligent
misrepresentation make up the gravameheofclaims, she has also stated valid
causes of action under Georgia law fagdwrh of warranty, fraud and suppression,
and civil conspiracy. (Remand Br. at 13-14€)efendants assert that these claims
fail. (Remand Resp. at 15). The Court agrees.

Plaintiff's claim for breach of warrdy does not allege a viable claim
because DC Medical neither manufactuned prescribed the ASR device, and

thus privity does not exist betweBC Medical and Plaintiff._Seresto v.

Sandoz Pharm. Corp187 S.E.2d 70, 75 (Ga. Ct. App. 1997) (granting summary

judgment on breach of warranty theory imdaof company that dispensed drug to

17



patient where company neither manufacturedprescribed it, and thus parties
were not in privity). Moreover, thencontroverted evidence shows that DePuy
sold the ASR device implanted into Plaiinto the hospital, not that DC Medical
sold the ASR device to Plaintiff. (Castenfelt Decl. { 8).

Plaintiff's claim for fraud and suppssion must fail because, as already
discussed, Plaintiff has not presentettlemce to support her allegation that DC
Medical had knowledge of a et prior to distributing the ASR device implanted

into Plaintiff. SeeMcCrimmon v. Tandy Corp414 S.E.2d 15, 17 (Ga. Ct. App.

1991) (to assert a claim for fraud and s@sgion, plaintiff must produce evidence
of a knowing misrepresentation). Finally, Plaintiff's claim for civil conspiracy

must fail because her underlyitat claims fail. _Se&lustageem-Graydon v.

SunTrust Bank573 S.E.2d 455 (Ga. Ct. App002) (plaintiff precluded from

maintaining action for civil cons@cy where underlying fraud claim is not
cognizable).

[11. CONCLUSION

For the foregoing reasons, the Court finds that Plaintiff has not alleged
proper claims of liability against the norvdrse defendant DC Medical. Because

proper claims thus have not been asseagainst DC Medicathe Court concludes

18



that DC Medical’s residence may lgmored and thus this Court has federal
jurisdiction based on diversity of tiparties’ citizenship under 28 U.S.C.
§ 1332(a). Accordingly,

IT ISHEREBY ORDERED that Plaintiff's Emergency Motion to Remand
[6] is DENIED.

IT ISFURTHER ORDERED that Defendants’ Motion to Stay
Proceedings Pending TransterMDL No. 2197 [5] iSGRANTED IN PART and
DENIED IN PART. ItisDENIED to the extent it requests this Court not to
consider Plaintiff's Motion to Remargtior to the MDL Transfer. Itis
GRANTED in that this Court stays future m@edings of this case in this Court
pending transfer to MDL No. 2197.

SO ORDERED this 12th day of May, 2011.

\'Aj ':&.A:(‘LM.._ g MAM
WILLIAM S. DUFFEY, JR/ J
UNITED STATESDISTRICT JUDGE
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