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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

JC&C INCORPORATED, a Georgia
corporation, et al.,

Plaintiffs,

V. CIVIL ACTION FILE
NO. 1:11-CV-3591-TWT

PEERLESS INDEMNITY
INSURANCE COMPANY
a foreign insurance company,

Defendant.

ORDER

This is an action for breach of an insura contract. It is before the Court
on the Defendant’s Motion for Summary Judgment [Doc. 30]. For the reasons set
forth below, the Court GRANTS the Defendant’s Motion for Summary Judgment
and DENIES as moot the Defendant’s Motion Requesting That the Court Enter as
Admitted all of Defendant’s Statement of Facts That no Genuine Issues Remain to
be Tried by Reason of Plaintiffs’ Failure to Respond to Same [Docs. 62 & 63].

|. Background

The Plaintiffs are JC&C Inc. and @sly two officers, Lawrence James Helfrich

and Jeanne Marie Helfrich. Their insucarclaim arises fromfare that occurred on

October 4, 2009, at 270 Rucker Road, Alglta, Georgia (the “Property”). The
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Property housed a Carvel Ice Cream fraseluwned and operatdéy JC&C Inc.

At about 2:00 a.m. on October 4, 20t Roswell Fire Department responded
to a reported burglary in connection with aldhng fire at the Property. The Roswell
Fire Department Arson Unit determined tttz fire was due tarson. (Daunt Dep.
at 40-45.) The fire started from at ledve separate points and there was no
continuity between those points. Theras weathered gasoline present in samples
taken from the scene. Two gasoline cangiwkhe insured brought to the store the
day prior to the fire and which had nevgeen in the Property before were also
present.

The Plaintiffs had an insurance caur (the “Policy”) for the Property that
covered loss as aresult of a fire. Of saythe Policy did naiover damage resulting
from a fire that was intentionally startegt the insured. The Defendant, Peerless
Indemnity Insurance Company (“Peerless”)idoees that the Plaintiffs started the fire
intentionally in order to collect insuranc@ney. At the time of the fire, the Helfrichs
were having severe finaiat problems and the store was losing money. Eighteen
months prior to the fire Mr. Helfrich losis job with GE Capital. At the time of the
fire the Plaintiffs were drowning in debt..(Helfrich Dep. at 3384.) Jeanne Helfrich
stated that the store never made a profit in four years from the day it opened. The

Plaintiffs believe that the fire was intentidigaset. (Pls.’ Br.in Opp’n to Def.’s Mot.
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for Summ. J., at 2.) However, the Pldistideny that they set the fire, and “have
reason to believe that the fire was set by a local drug dealer who mistakenly set fire
to the wrong store.”_(IdiLaw enforcement investigatétke Plaintiffs’ theory without
success. (Daunt Dep. at 52-53.)

Peerless refused to pay the Plaintiffs’ claim, and the Plaintiffs have sought relief
in the courts. The Plaintiffs filed the@omplaint in the Superior Court of Fulton
County on October 3, 2011. @lbefendant removed the @plaint to this Court on
October 19, 2011 [Doc. 1]Under the Policy, Peerle$ss the right to conduct a
thorough investigation into the source of r&@ fprior to the insured filing a lawsuit.
(Def.’s Statement of Material Facts {)6Peerless may reasonably request documents
and records from the insured that will asgssinvestigation. The Defendant filed this
Motion for Summary Judgment on Decemb@y2012 [Doc. 30]. Peerless argues that
the Plaintiffs breached the insuranaanttact by making misrepresentations and
concealing evidence during the investigationfailing to provide requested material
documents and records, and by failing to identify their damages.

[I. Summary Judgment Standard

Summary judgment is appropriate only when the pleadings, depositions, and
affidavits submitted by the pa#s show that no genuine issue of material fact exists

and that the movant is entitled to judgmenaasatter of law. Fed. R. Civ. P. 56(c).
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The court should view the evidence and afgrences that may be drawn in the light

most favorable to the nonmovant. Adickes v. S.H. Kress &398.U.S. 144, 158-59

(1970). The party seeking summary judgment must first identify grounds that show

the absence of a genuine issue of matéact. Celotex Corp. v. Catre#t77 U.S.

317, 323-24 (1986). The burden thentshib the nonmovant, who must go beyond
the pleadings and present affirmative eviden@ow that a genuine issue of material

fact does exist. _Anderson v. Liberty Lobby, In€77 U.S. 242, 257 (1986).

[ll. Discussion
The Plaintiffs concede that the Detant’s Motion for Summary Judgment on
the Plaintiffs’ bad faith claim under O.C.G.A. 8 33-4-6 should be granted. The
Defendant’'s Motion is granted as to tleigim, and the Court now considers the
remainder of the Defendant’s Motion for Summary Judgment.

A. Misrepresentation, Fraud and Concealment

The Plaintiffs made misrepresenteits during the invegation. Jeanne
Helfrich testified that the only thing take&luring the break-in was the cash bag in the
back of the store with approximately $400. (J. Helfrich EOU, at 67.) During his
Examination Under Oath, Larry Helfricbstified that a $12,000 espresso machine
was also stolen during the break-in.. Helfrich EOU, at 98-100.) Thirty-six days

after his Examination Under Oath, Lawrehtsfrich submitted that the arsonists also
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stole a Taylor Pump Ice Cream Maadhinalued at $16,100, another ice cream
machine valued at $3,700, a $200 staint#ssl rack, a Radiant POS system worth
$7,600, and two Chocolate Tempering Maels worth $6,500. Lawrence Helfrich
then changed his story about the espresaohine during his deposition, testifying
that the espresso machinaltieeen in an empty storefit adjacent to the Windy City
Grill on the day of the fire all along. (L. Helfrich Dep. at 42-43.)

Lawrence Helfrich told thpolice that there had bearsurveillance recording
system installed in the Property in 2008t that he had removed the surveillance
equipment from the Property several monph®r to the fire and transferred the
system to the Windy City Grill. Mr. Helfrictestified that the recording system had
been unscrewed. Jeanne Helfrich testifiedng her videotaped interrogation that the
surveillance system at the Property had beexed one or two days before the fire.
Ms. Helfrich testified that the surance system cables had been unscrewed
carefully and not cut. Detective DeWeestifeed that the sumillance system cables
had been cut, and his testimony is suppbioiephotographic evidence. The Plaintiffs
do not dispute that they made misrepregenta to the police, but argue, “[rlegarding
the surveillance system, there is no legathority for contending representations
made to law enforcement constitutg@m@per basis for voiding a claim under the

misrepresentation clause of the insurandepd (Pls.’ Br. inOpp’n to Def.’s Mot.
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for Summ. J., at 13.)

The Plaintiffs do not dispute the abdeets; the Plaintiffs only dispute that
they were misrepresentations. “If reaable minds could differ on the inferences
arising from undisputed facts, thenaud should deny summary judgment.”_Allen

v. Tyson Foods, Inc121 F.3d 642, 646 (11th Cir. 199@uoting_ Miranda v. B & B

Cash Grocery Store, In@75F.2d 1518, 1534 (11th Ci©92). However, reasonable

minds could only infer from these undisputidtts that the Plaintiffs did make
misrepresentations to Peerle3$ierefore, the Plaintiffgnisrepresentations void the
Policy. (See Def.’s Statement of MateriaFacts f 62.) The Plaintiffs’
misrepresentations provide grounds forGoeirt to grant the Defendant’s Motion for
Summary Judgment.

B. Failure to Provide Requested Documents and Records

“When questions exist as to the causa @ife for which a claim is made, the
insurer has the right to investigate befaaching a decision as to whether to pay the

claim.” Farmer v. Allstate Ins. Co396 F. Supp. 2d 1379, 1381 (N.D. Ga. 2005),

citing Pervis v. State Farm Fire & Cas. (201 F.2d 944, 946 (11th Cir. 1990). The

Plaintiffs are “required to cooperate witie insurer in investigation and resolution

of the claim.” _Diamonds & Denim#nc. v. First of Ga. Ins. Co203 Ga. App. 681,

683 (1992). Peerless conterntiat the Plaintiffs havéailed to cooperate in the
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investigation by refusing to turn over material documents and records.

Georgia law requires “an insed to provide any ‘matel information’ to the
insurer that the insurer is entitled to recaineler the insurance j@y, and, absent an
excusable failure to do so, [such failuonstitutes a breach of the insurance

contract.” _Hines v. $te Farm Fire & Cas. C#815 F.2d 648, 651 (11th Cir. 1987),

citing Halcome v. Cincinnati Ins. Co254 Ga. 742, 744 (1985). The insurance

contract in this case provigi¢hat the insured must “@pften as may be reasonably
required, permit [Peerless] to...examine ybaoks and records.” (Def.’s Statement
of Material Facts 1 61.)

The issue is whether the requested rimfation that the Plaintiffs failed to
provide was material to the Plaintiffs’ ataifor coverage. If an insured “fail[s] to
provideany material information called for under...the policy...[he] breach[es] the

insurance contract.”__Halcome v. Cincinnati Ins. (b4 Ga. 742, 744 (1985)

(emphasis in original). In a case whererthis possible fraud, such as this one,
information about the insured’s income amahficial situation imaterial and relevant

to possible fraud and to the insuregossible financial motive. S&teyers v. State

Farm Fire & Cas. Cp801 F. Supp. 709, 716 (N.D. Ga. 1992t is merely a matter

of common sense that whereiagurer alleges arson asl@efense to a claim for fire

loss, the financial statusd potential financial gain time insured--as the suspected
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arsonist—are circumstances madéto that defense.”); Halcom@54 Ga. at 744
(“[W]here there is evidence pbssible fraud[,] [a] completavestigation of the claim
includes an investigation of the suspediedid. Under these facts the [Plaintiffs’]
recent income and sourcesiméome are relevant.”). Me specifically, the issue in
this case is whether the Plaintiffs provddenough financial information so that the
financial information that they faieto provide was no longer material.

The Defendant requested documents fthenPlaintiffs “in order to ascertain
the amount of the loss, whether the insumedee in financial distress at the time of
the fire, if there was a motive for settingetfire, the degree of financial difficulties
experienced by the insured, as well as danisto establish alibis for the insureds
at the time of the fire and a multitude ohet documents to establish alibis for the
insureds at the time of the fire andraltitude of other documents necessary for
Peerless to investigate germane to qoastsurrounding a fire which was declared to
be arson, with multiple points of originsing an accelerate, and insureds who had
motive, means and opportunity to set theimdiary fire at a business which had been
struggling for several years prior to the fin@uestion.” (Reply Br. in Supp. of Def.’s
Mot. for Summ. J., at 4-5.) The Plaifdidid not produce these documents prior to
the filing of the lawsuit, as required byetRolicy, which states that “[n]Jo one may

bring a legal action against us...unlessdtfhhas been full compliance with all the
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terms of this covage part.” (Id.at 6.) The Defendantqaeested specific, material
documents, and the Plaintiffs did not hawealid excuse for failing to provide them.
Prior to the filing of the lawsuit, thPlaintiffs did not produce their 2006, 2007
and 2008 tax returns, docunteneflecting income fo2008 and 2009, the inventory
form, proof of loss, the franchise agment, payroll records, 401K invoices,
American Alarm staments, invoices for supplies or sales information, or the
purchase agreement for Pamela’s Chocolates. (L. Helfrich EOU, at 137-143, 146,
151.) The Plaintiffs furnished som@adincial documents after November 30, 2012,
which was long after the lawswvas filed and after discowehad closed. While the
Plaintiffs provided the Defendant with an IRS Form 4506 in order to obtain the
Plaintiffs’ Income Tax Returns, thisformation was unhelpful to the Defendant
because the Plaintiffs did not filextaeturns in 2008, 2009, 2010, or 2011. (L.
Helfrich Dep. at 55, 157.) Furthermor@hile the Plaintiffs contend that they
provided an Authorization to Peerless toasbinformation regarding the Plaintiffs’
finances, before such information could hbeen requested by Peerless, the Plaintiffs
first had to provide account numbers and names of institutions to whom the
Authorization was to be sent, and exdepthe documents which were not produced
until after November 30, 2012, that infaatron was never furnished to Peerless.

(Reply Br. in Supp. of Def.’s Mot. for Summ. J., at 8.)
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The Plaintiffs’ substantial and neartpmplete failure to provide requested
financial documents is much more similathe refusals of the insureds to comply in

Halcome v. Cincinnati Ins. Ca254 Ga. 742 (1985), and Allsgdns. Co. v. Hamler

247 Ga. App. 574 (2001), than it is to thet@@hand possibly good-faith effort of the

insured to comply in Diamonds & Dens, Inc. v. First of Ga. Ins. C&203 Ga. App.

681 (1992). Also, unlike the insurer_in Diamonds & DeniReerless provided the

insured with a list of specific documentsjuested and reiteratdd request after the

documents were not provided to it. Diamonds & Deni@@®3 Ga. App. at 683.

Unlike the insured in Lucas v. State Farm Fire & Cas, 884 F. Supp. 2d 1346

(M.D. Ga. 2012), the Plaintiffs do not contésat they provided the insurer with all
of the information requested, nor do tHegve a potentially valid excuse for their
refusal to furnish the documents. Luc864 F. Supp. 2d at 1354-55. “Failure to
comply with policy provisions which are conditions precedent to bringing suit is a

breach which precludes recovery as a maitéaw.” Roberts v. State Farm Fire &

Cas. Cqa.No. 7:11-CV-86, 2011 WL 6215700,*8t(M.D. Ga. Dec. 14, 2011), citing

Farmer 396 F. Supp. 2d at 1382; alseeHurston v. Georgia Farm Bureau Mut. Ins.

Co.,, 148 Ga. App. 324, 325 (1978). The Ptdis’ failure to provide requested
financial documents is grounds for the Court to grant summary judgment to the

Defendant.
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C. Proof of Damages

Finally, the Defendant argues that the Plaintiffs have not stated what their
damages are, which in itself is grounds for granting a summary judgment motion.
“Where a party sues for deges, he has the burdempobof of showing the amount
of loss in a manner in which the jurytbe trial judge in nonjury cases can calculate
the amount of the loss with a reasonatidgyree of certainty. An allowance for

damages cannot be based on guess.iv@iky Builder, Inc. v. Evansl26 Ga. App.

457,458 (1972). In order tecover under a breach of contract, the damages claimed

must be capable of “exact computation.” Lankford v. Trust Co. Bedik Ga. App.
639, 641 (1977).

In this case, the Plaintiffs have nepeoduced evidence of their damages. The
Plaintiffs stated in their Responses to Brefendant’s Interrogatories that they were
unable to calculate damageslwdir loss. The Plaintiffsromised to supplement their
Interrogatories to specify damages alater time. (L. Helfrich EOU, at 137.)
Nevertheless, Plaintiff Lawrence Helfrictillscould not calculate his damages at the
time of his Deposition. (L. Helfrich Dep. att5.) As of the time of the filing of the
Defendant’'s Reply Brief, the Plaintiffsad still not established any amount of
damages. (Reply Br. in Supp. of Defiviot. for Summ. J., at 4.) The Plaintiffs’

failure to produce evidence showing the aniafrthe loss is another basis for the
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granting of the Defendant’s Motion for Summary Judgment.
IV. Conclusion
For the reasons set forth above, th@i@ GRANTS the Defendant’s Motion for
Summary Judgment [Doc. 30] and DENIEES moot the Defendant’s Motion
Requesting That the Court Enter as Adndiédl of Defendant’s Statement of Facts
That no Genuine Issues Remain toToeed by Reason of Plaintiffs’ Failure to

Respond to Same [Docs. 62 & 63].

SO ORDERED, this 3 day of April, 2013.

/sIThomas W. Thrash
THOMAS W. THRASH, JR.
United States District Judge
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