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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

SHARON NANETTE WHITE and
JESSE WHITE,

Plaintiffs,
V. 1:12-cv-3834-WSD

BANK OF AMERICA, N.A. and
THE LAW FIRM OF MCCALLA
RAYMER, LLC,

Defendants.

OPINION AND ORDER

This matter is before the Court 8haron Nanette White and Jesse White's
(together, “Plaintiffs”) Motion for Reconsadation [23] of the Court’s May 10,
2013, Order [21] dismissing this action.

l. BACKGROUND

On April 15, 2009, Sharon Nanette White obtained a loan in the amount of
$301,180 and executed a promissory rftitiote”) in favor of First Option
Mortgage (“First Option”). (Compl. [1.4t 2-46] 71 13-14 & Ex. A[1.1 at 55-
57]). Repayment of the dm was secured by a dee&¢turity Deed”) to real

property located at 1075 Colony Trdthirburn, Georgia (the “Property”).
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(Compl. 19 13-14; Security Deed [6.2]Plaintiffs executethe Security Deed in
favor of Mortgage Electronic Registrati@ystems, Inc. (‘MER'g, as nominee for
First Option. (Security Deed at 1-2).

At some point, First Option aggied its rights under the Note to
Countrywide Bank, FSB (“Countrywide”). @te [14.1] at 5). On April 27, 2009,
Countrywide merged into Bank of America, N.A. (‘BANA®).

On May 16, 2011, MERS assigned its rights under the Security Deed
(“Assignment”) to BAC Home LoanServicing, LP, formerly known as
Countrywide Home Loans Servicing, (FBACHLS”). (Assignment [6.3]).

On July 1, 2011, BACHLS mergeuto its parent company, BANA.

On September 20, 201RIcCalla Raymer, LLC (McCalla Raymer”), on

behalf of BANA, sent Plaintiffs a letter stating that the amount of debt owed on the

! BANA attached to its Motion to Disiss copies of the Security Deed and

Assignment, filed with the Clerk of the Sujme Court of Fulton County, Georgia.
The Court considered thedecuments because they amatters of public record.
SeeTellabs, Inc. v. Makolssues & Rights, Ltgd551 U.S. 308, 355 (2007);
Mcfarland v. BAC Home Loans Serv., | Ro. 1:11-cv-4061-RWS,

2012 WL 2205566, at *1 n.2 (N.D. Ga. Jui¥e 2012) (taking judicial notice of
public records including security deéléd in state superior court).

2 SeeNote at 5; see alduttp://www2.fdic.gov/idasgbnfirmation_outside.asp
?inCert1=33143 (last visited December 20, 2013).

3 Seehttp://www.occ.gov/static/interptations-andprecedents/jul11/
cal003.pdf (last visited December 20, 2013).




underlying loan was $350,413.7dnd that the debt is owed to BANA. (Sept. 20th
Letter [1.1 at 62]).

On September 26, 2012, Md@aRaymer sent Plaintiffs a letter indicating
that Ms. White had defaultemh her loan obligations andata foreclosure sale of
the Property was scheduled for the first Tuesday of November, 2012. (Sept. 26th
Letter [1.1 at 63]). The Notice of Sdllnder Power (“NSUP”), included with the
letter, states that the Property is beinigl Sfulnder and by virtue of the Power of
Sale contained in a Security Deed gin®y Sharon Nanette White and Jesse White
to [MERS] . . . as last traferred to [BACHLS].” (NSW® [1.1 at 64]). The NSUP
states also that the sale is being cotetiby “Bank of America, N.A., successor
by merger to BAC Home Loans Servigi LP formerly known as Countrywide
Home Loans Servicing LP.”_(Id.

On October 22, 2012, Plaintiffs, proceedprg se, filed their Complaint in
the Superior Court of Fulton County, Georgia, asserting claims for wrongful
foreclosure and violation of the Fair BteCollection Practices Act, 15 U.S.C.

8 1692 etseq.(“FDCPA”). Plaintiffs allegehat BANA lacks authority to
foreclose on the Property because BANA does not hold the Note and it is not the

assignee of the Security Deed. Plaint#flege further that Defendants falsely



represented that BANA is Plaintiffs’ secured creditor. Plaintiffs seek injunctive
relief and compensatognd punitive damages.

On November 1, 2012, McCalla Ragnremoved the Fulton County action
to this Court based on fe@dd question jurisdiction. (Notice of Removal [1]).

McCalla Raymer and BANA moved thsmiss Plaintiffs’ Complaint for
failure to state a claim.

On May 10, 2013, the Cougtanted Defendants’ Motions to Dismiss [6, 14]
Plaintiffs’ Complaint. The Court founddhPlaintiffs executed the Security Deed
with the power of sale in favor of MES; that MERS assigned its rights under the
Security Deed to BACHLShat BACHLS merged to BANA; and that, as a
result of the merger, BANA acquiredethights and interests of BACHLS,
including the Security DeedThe Court also found @t Ms. White executed the
Note in favor of First Option; that Fir®ption assigned the Note to Countrywide;
that Countrywide mergedtm BANA; and that, as a selt of the merger, BANA
acquired the rights and interests of Coywide, including the Note. The Court
concluded that BANA, as holder of thmte and Security Deed, is entitled to
foreclose on the Property and that Pléisthad not, and could not, state a claim
for relief under any legal #dory based on BANA's alleged lack of authority to

foreclose on the Property.



On June 4, 2013, Plaintiffs filed their Motion for Reconsideration.

[I. DISCUSSION
A. Legal Standard

“A motion for reconsideration made after final judgment falls within the
ambit of either Rule 59(e) (motion ttexr or amend a judgment) or Rule 60(b)

(motion for relief from judgment or orde” Region 8 Forst Serv. Timber

Purchasers Council v. AlcocR93 F.2d 800, 806 n.5 (11th Cir. 1993he Court

does not reconsider its orders as a matteoutine practice. LR 7.2 E., NDGa. The
Court’s Local Rules require the partids fany such motions for reconsideration
“within twenty-eight (28) days aftené&y of the order or judgment.”_Id.

Plaintiffs seek reconsiderationrguant to Rule 59(e). Motions for
reconsideration under Rule 59(e) ardy appropriate where there is
newly-discovered evidenter a need to correct a méest error of law or fact.

SeeHood v. Perdue300 F. App’x 699, 700 (1atCir. 2008) (citing Pres.

Endangered Areas of Cobb’s Histolyc. v. U.S. Army Corps of Eng’rs

916 F. Supp. 1557, 1560 (N.D. Ga. 1995), af8d F.3d 1242 (11th Cir. 1996));

4

Evidence that could have bediscovered and psented on the
previously-filed motion is notewly discovered. Se&rthur v. King 500 F.3d
1335, 1343-44 (11th Cir. 2007); see dldays v. U.S. Postal Serni22 F.3d 43,

46 (11th Cir. 1997) (“We join those circuits holding that where a party attempts
to introduce previously unsubmitted evideron a motion to reconsider, the court
should not grant the motion absent s@hewing that the evidence was not
available during the pendency of the motion.”).




Arthur, 500 F.3d at 1343 (“The only grounds fpanting [a Rule 59] motion are

newly-discovered evidence or manifest ermirtaw or fact.”);_Jersawitz v. People
TV, 71 F. Supp. 2d 1330344 (N.D. Ga. 1999).

A motion for reconsideration should not be used to present the Court with
arguments already heard and dismisseth offer new legal theories or evidence
that could have been presentedha previously-filed motion. Se&rthur,

500 F.3d at 1343; O’Neal v. Kennam868 F.2d 1044, 1047 (11th Cir. 1992);

Bryan v. Murphy 246 F. Supp. 2d 1256, 1259 (N.D. Ga. 2003); seelaises v.

S. Pan Servs450 F. App’x 860, 863 (11th Cir. 2012) (“A motion to alter or

amend a judgment cannot be used to raliegld matters, raise arguments, or
present evidence that couldve been raised prior to the entry of judgment.”);

Pres. Endangered Aredsl6 F. Supp. at 1560 (“A motion for reconsideration is

not an opportunity for the moving partgdatheir counsel to instruct the court on
how the court ‘could have done it betteretfirst time.”). Whether to grant a
motion for reconsideration is within thewsnd discretion of the district court. See

Region 8 993 F.2d at 806.

> Motions for reconsideration undeule 60(b) only are appropriate where

there is “mistake, inadvertence, surpriseexcusable neglect,” newly discovered
evidence, fraud, a void judgment, or a judgrthat has been satisfied or is no
longer applicable. FedR. Civ. P. 60(b).



B. Analysis

Plaintiffs reassert their argumenatiBANA lacks standing to foreclose on
the Property because it does not also timddNote. Plaintfs argue that the
allonge to the Note is “unauthentiedt and thus the indorsement from First
Option to Countrywide is not valid. Evdrthe allonge was defective—which it is
not—BANA, as the holder of the Securideed, is entitled to foreclose on the

Property regardless of whethealso holds the Note. S&abir v. Statebridge

Co., LLC No. 1:11-cv-2747-WSD, 2011 WL 45080, at *5 (N.D. Ga. Sept. 27,

2011) (collecting cases); see akou v. JP Morgan Chase Barikd3 S.E.2d 428,

433 (Ga. 2013) (“[T]he holder of a deed to secdebt is authorized to exercise the
power of sale in accordaneeth the terms of the deed even if it does not also hold
the note or otherwise havayabeneficial interest in éhdebt obligation underlying

the deed.”); Harris v. Chase Home Fin., L1824 F. App’x 590 (11th Cir. 2013)

(applying You)® Plaintiffs’ Motion for reconsideration on this basis is denied.

® The Court notes further that Plaintifieere not parties to the assignment of

the Note from First Option to Countrywi@dad they therefore lack standing to
challenge the authenticity of the allonge. £2€.G.A. § 9-20-20(a) (an action
based on a contract can be brought duylya party to the contract); cf.
Montgomery v. Bank of Am.740 S.E.2d 434, 436 €5 Ct. App. 2013[because
assignment of security deed was contractlaintiff lacked standing to contest its
validity because he was noparty to the assignment).




Plaintiffs next argue that the mergof BACHLS into BANA did not
transfer BACHLS's propertinterests to BANA. Th&upreme Court of Georgia
recently stated: “When corporations merge, state law provides that the title to each
corporation’s property vests in the swmg corporation without any conveyance,
transfer, or assignment . . . . Simijarlederal banking law provides that the
corporate existence of merging bankslist@ntinue in the ‘receiving association,’

which is considered the saroerporation as its predessor.” Nat'l City Mortg.

Co. v. Tidwel| 749 S.E.2d 730, 733 (Ga. 2013)i(qj O.C.G.A. §§ 7-1-536, 14-2-

1106; 12 U.S.C. § 215a(e)). Specificallye National Banking Act provides:

The corporate existencd each of the merging banks or banking
associations participating in susterger shall be merged into and
continued in the receing association anslich receiving association
shall be deemed to be the same corporation as each bank or banking
association participating in the merger. All rights, franchises, and
interests of the individual mergirganks or banking associations in
and to every type of property . . .adlhbe transferred to and vested in
the receiving associatidyy virtue of such merger without any deed or
other transfer. The receiving association, upon the merger and
without any order or other action oretpart of any court or otherwise,
shall hold and enjoy all rights of prape franchises, and interests . . .
in the same manner and to the saxint as such rights, franchises,
and interests were held or enjoymdany one of the merging banks or
banking associations at the timkthe merger, subject to the
conditions hereiafter provided.

12 U.S.C. § 215a(e). As aresult o#timerger, by operation of law, BANA

acquired the assets, rights and liabilitie88ICHLS, including tle Security Deed.



BANA is thus entitled to exercise the pemof sale in the Security Deéd.
Plaintiffs’ Motion for reconsideration on this basis is denied.

Plaintiffs last contend that the Cowlismissed their FDCPA claim without
addressing “the actual issues raisedicWincluded 15 U.S.C. § 1692f(1) and (8).”
(Pls’ Mot. at 14). Plaintiffs did not asse claim for violation of Section 1692f in
their Complaint. Even if they did, Plaifi$ fail to allege facts in any of their
filings to support that MCalla Raymer violated Seati 1692f(1) or (8), which
prohibit a debt collector from “collect[inglny amount . . . unless such amount is
expressly authorized by the agreementtangahe debt or permitted by law,” or
“[u]sing any language or symbol, other thte debt collector’s address, on any
envelope when communicating with a comer by use of #amails.” 15 U.S.C.

§ 1692f(1), (8). Plaintiffs’ attempt tassert new claimdoes not warrant
reconsideration of the Court’s order dissing this action. Plaintiffs have not
presented any grounds upon which to supgnting them relief from the Court’s

May 10th Order. Plaintiffs’ Motin for Reconsideration is denied.

! This is further supported by O®A. § 23-2-114, which provides that,
“[ulnless the instrument creating the poweeecifically provides to the contrary, a
. . .successor of the grantee in a mortgage, deed of trust, deed to secure debt, bill
of sale to secure debt, or other like instrumengn assignee thereof, or his
personal representative, hdigirs, legatee, devisear, successor may exercise any
power therein contained.” O.C.G.A. § 23-2-114. RlIntiffs do not dispute that
BACHLS mergednto BANA.



[11. CONCLUSION

For the foregoing reasons,
IT ISHEREBY ORDERED that Plaintiffs’ Motion for Reconsideration

[23] is DENIED.

SO ORDERED this 23rd day of December, 2013.

WILLIAM S. DUFFEY, JR.
UNITED STATES DISTRICT JUDGE
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