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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

KANDI BURRUSS, KANDI
KOATED ENTERTAINMENT,
INC., and RODNEY RICHARD,

Plaintiffs,
V. 1:13-cv-789-WSD
KIMBERLIEGH ZOLCIAK-
BIERMANN,
Defendant.

OPINION AND ORDER

This matter is before the Caumn Defendant Kimberliegh Zolciak-
Biermann’s (“Defendant” or “Zol@k”) Motion to Dismiss [11].

l. BACKGROUND

A.  Procedural History

On March 12, 2013, Plaintiffs KanBurruss (“Burruss”), Kandi Koated
Entertainment, Inc. (“Kandi Koatdeintertainment”), and Rodney Richard
(“Richard”) (collectively, “Plaintiffs”) fled this action asserting claims against
Zolciak and TuneCore, In¢:TuneCore”) for: (i) copyight infringement pursuant
to 17 U.S.C. § 101, et sedi) unjust enrichment; and (iii) constructive trust. On

April 15, 2013, Zolciak mow to dismiss the action pursuant to Rule 12(b)(6) of
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the Federal Rules of Civil Procedur®n May 8, 2013, Plaintiffs voluntarily
dismissed TuneCore from this action.

B. Facts

Plaintiffs allege that Zociak infiged a musical composition, entitled “Tardy
for the Party” (the “Composition”), wbh they claim was written on April 30,
2009, by Burruss, Richard, Ed H. Davidson, and Brielle Zofti@a May 1,
2009, Plaintiffs produced a sound recording (“Sound Recording”) of the
Composition that included a vocal perforroarby defendant Zalkek. Plaintiffs
claim a copyright ownership interesttime Composition and the Sound Recording.

Plaintiffs allege that on Septemi®#9, 2009, Zolciak entered into an
agreement with TuneCore to reledise Sound Recording in various formats,
including on compact disc and as a davadable audio track available through
various websites. Plaintiffs allegeattZolciak marketed and sold the Sound
Recording without their consent or autlzation and in disregard of their copyright
ownership rights, in violation of Sectiod96 and 501 of the the Copyright Act, 17

U.S.C. 88 106, 501. Plaintiffs claim tleewere unauthorized sales of the Sound

! The facts are drawn from those alleged in Plaintiffs’ complaint, and are accepted
as true for the purposes of Defendant’s Motion to Dismiss.

? Brielle Zolciak is the daugat of Defendant Zolciak.



Recording in the United &tes in excess of 102,000pes. Plaintiffs seek
statutory and actual damages for the allegelhtion of their copyright interest in
the Composition and the Sound Recordingairiffs also assert a claim for unjust
enrichment for amounts Zolciak receivedhe claimed unlawful marketing of the
Sound Recording. Finally, they seekamtounting and constructive trust of all the
profits that Zolciak has collected asesult of the alleged infringement of the
Composition and Sound Recording.

1. DISCUSSION

A. Legal Standard

The law governing motions to disssi pursuant to Rule 12(b)(6) is
well-settled. Dismissal of a complaintappropriate “when, on the basis of a
dispositive issue of law, no constructiontleé factual allegations will support the

cause of action.” Marshall County Bd.Bfluc. v. MarshalCounty Gas. Dist.

992 F.2d 1171, 1174 (11th Cir993). The Court acceptsatiplaintiff's allegations

as true, Hishon v. King & Spalding67 U.S. 68, 73 (1984), and considers the

allegations in the complaint in the light stdavorable to the plaintiff. Watts v.

Fla. Int’l Univ., 495 F.3d 1289, 1295 (11th Cir. 2007). Ultimately, the complaint

IS required to contain “enough facts to staidaim to relief that is plausible on its

face.” Bell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007).0 state a claim to




relief that is plausible, the plaintiff mtplead factual content that “allows the
court to draw the reasonable inferetitat the defendant is liable for the

misconduct alleged.’Ashcroft v. Igbal 129 S. Ct. 1937, 1949 (2009).

“Plausibility” requires more than a “sheer possibility that a defendant has acted
unlawfully,” and a complainthat alleges facts that are “merely consistent with”
liability “stops short of the line betwegossibility and plausibility of ‘entitlement
to relief.” 1d. (citing Twombly, 550 U.S. at 557). “To survive a motion to
dismiss, plaintiffs must do more tharerely state legal conclusions; they are
required to allege some specific faat bases for those conclusions or face

dismissal of their claims.” Jackson v. BellSouth Telecon32 F.3d 1250, 1263

(11th Cir. 2004) (“[Clonclusty allegations, unwarranted deductions of facts or
legal conclusions masqueradingfasts will not prevent dismissal.”).

When considering a motion to dismiss, the court normally is required to limit itself
to consideration of the allegationstbe complaint and documents attached

thereto. Fed. R. Civ. R2(b)(6). However, the court may take judicial notice of

reliable official public documentsGarfield v. NDC Health Corp466 F.3d 1255,

1260 n.2 (11th Cir. 2006).



B. Analysis

Plaintiffs assert claims for copgtit infringement of both the Composition
and the Sound Recording, but concede Zmdtiak is a co-owner of the Sound
Recording. (Selffs.’ Br. in Opp. at 4, 6.)t is unclear from Plaintiffs’
submissions whether they assert that id#lanfringed a protected interest in the
Sound Recording in which she has amevghip interest, or assert only that
Zolciak failed to pay to Plaintiffs their fair share of the proceeds from the sales of
the Sound Recording. Plaintiffssgerted claim that Zolciak infringed
Composition also is undeveloped, and it iscleaar whether Plaintiffs allege that
Zolciak infringed on the Compositiaopyright by producing the Sound
Recording, by failing to pay to Plaintifésportion of the sales proceeds, or whether
there is an independent claim for infrimgent of the Composition. The Court has
done its best to understand Plaintiffs’ gl¢ions and claims despite the parties’
ambiguous and often confusing submissidns.

Zolciak moves to dismiss this actifor failure to state a claim upon which

relief can be granted. 8largues that a cause of action for alleged copyright

®* The memoranda submitted the parties in this case veeshallow analytically
and the legal research superficial anddefit. As a result, the Court had to
conduct independent research and analysadetel that is ordinarily not required
in matters where both parsi@re represented by counsel.



infringement is time-barred or barred byaéent agreement Talent Agreement”)
into which Zolciak believes Burruss entgreZolciak also moves to dismiss
Plaintiffs’ state-law claims for unjusinrichment, accounting, and constructive
trust. These claims ared®d on Plaintiffs’ assertiondhthey are entitled to some
portion of the money received from the sale of the Sound Recording.

1. Copyright Infringement

Plaintiffs assert that DefendantIgak infringed on Plaintiffs’ purported
federal copyrights in the Composition and thound Recording. Zolciak moves to
dismiss on the ground that Plaintiffs’ failed to assert their ownership of the
Composition and Sound Recording within the limitations period that applies to
federal copyright claims, and she argthes Talent Agreement bars the claifns.
The Court turns to Zolciak’s motion to dismiss.

Owners of copyrights have exclusive rigto reproduce copyrighted works,
to prepare derivative works, and distribatpies of the copyrighted work to the

public. 17 U.S.C. § 106(1), (2), (3). Tat a claim for copyrigf infringement, a

* The Court does not consider the Talégteement into which Zolciak speculates
Burruss entered. In Horsley v. Fel@04 F.3d 1125 (11th Cir. 2002), the Eleventh
Circuit held that a district court maymsider documents attached to a motion to
dismiss without converting the motion into one for summary judgment if the
attached documentation is (1) central t® piaintiff’'s claim and (2) undisputed.

Id. at 1134. Here, neither of these conditions is met.




plaintiff must show: (1) that he owisvalid copyright; and (2) that there was

unauthorized copying of protected elemeoftthe work. Peter Letterse & Assocs.,

Inc. v. World Inst. Of Scientology Enters., Int433 F.3d 1287, 1300 (11th Cir.

2008). “Copyright protects originakpression only; it does not extend to any
underlying ideas, proceduresppesses, and systems.” (duoting Herzog v.

Castle Rock Entm;t1193 F.3d 1241, 1248 (11thrCi999)). Once copyright

infringement has been established, theyctight owner is entitled to elect either
statutory or actual damages. 3&eU.S.C. 8§ 504(c)(1).

Registration is a statutory prerequisitdilimg an infringement lawsuit.
17 U.S.C. 8 411. “A copyright ownertawuse of action for infringement is
unenforceable until compliance with the faiies of registration, including the
payment of fees and deposit of copieshef work, is shown. Ownership of the

copyright is demonstrated through compdamwith the formalities of registration.”

Dream Custom Homes, In¢. Modern Day Const., Inc773 F. Supp. 2d 1288,
1301 (M.D. Fla. 2011) aff'd476 F. App’x 190 (11tiCir. 2012) (citing Donald

Frederick Evans & Assoc., Ineg. Continental Homes, Inc/85 F.2d 897, 903

(11th Cir.1986)).



I Infringement of the Composition

The Court first considersyua sponte, whether it is required to dismiss
Plaintiffs’ asserted claim for copyrightfringement of the Composition. Here,
Plaintiffs do not allege and the partiesrdu argue that Plaintiffs, or any other
person for that matter, registered a cagyrin the Composition. The Supreme

Court in_Reed Elsevier, Inc. v. Muchnjd&9 U.S. 154, 171 (2010), held that the

failure to register a copyright doast deny a federal court its adjudicative
authority to consider claims of copyright infringement. dd169. The Supreme
Court specifically did not decide “whethgd11(a)’s registration requirement is a
mandatory precondition to suit that . . . dtcourts may or shodlenforce

sua sponte by dismissing copyright infringement claims involving unregistered

works.” Reed Elseeir, Inc. v. Muchnick559 U.S. 154, 171 (2010). Our Circuit

also has not addressed whetheppyright action may be dismisssah sponte for

a registration failure. Sd€ernel Records Oy v. Mosle$94 F.3d 1294, 1302 n.8

(11th Cir. 2012).

The language of Section 411 is clediN]o civil action for infringement of
the copyright in any United States work shall be instituted until preregistration or
registration of the copyright claim has beeade in accordance with this title.”

17 U.S.C. 8411(a). The Court concludest th plaintiff asserting a claim for



copyright infringement must provide eeidce, or at least allege, that the
copyrighted work is registered with thanited States Copyright Office. Absent
that evidence or allegation, the copyriglgtim is required to be dismissed, but
without prejudice to the filing of an actiafter the registratiois made. Here,
Plaintiffs assert that Zolciak infringeheir copyright in the Composition by
producing and selling the Sound Recordin@Compl. 11 8, 26). Because
Plaintiffs do not allege that the Composition was registered with the United States
Copyright Office, the claim for copyrg infringement of the Composition is
required to be dismissed Wwdut prejudice. 17 U.S.C. § 411.

It also is unclear whether Plaintiffeve stated a claim for copyright

infringement of the Composition. The Colaipt does not allege, and the parties

> Zolciak does not claim to be a cosoer of the Composition copyright, but
Plaintiffs appear to suggest that Zolciak believes she obtained the rights to the
Composition based on an unspecified wlmkhire arrangement. A “work made
for hire” is—

(1) a work prepared by an employee witthe scope of his or her employment; or

(2) a work specially ordered or conssioned for use as a contribution to a
collective work, [or] as a padf a motion picture or other audiovisual work . . . if
the parties expressly agree in a writtestimment signed by them that the work
shall be considered a work made for hire.

17 U.S.C. 8 101. The employer or otherso@ for whom the work was prepared
Is considered the author and owns the ciggyrof a work made for hire, unless the
parties agree otherwise in writing. 17 U.S.C. § 201. Plaintiffs deny that they
entered into a work-for-hire agement with Zolciak. (PffsBr. in Opp. at 7.)



do not discuss, the specific nature of tiglts in the Composition that Plaintiffs
reserved, modified, or surrendered byrkwog with Zolciak to create the Sound
Recording. What is cledrom Plaintiffs’ pleadings ishat, to the extent Zolciak
used the Composition to produce the SoRedording, the use was with Plaintiffs’
authorization. Zolciak’s permitted uséthe Composition to produce the Sound

Recording cannot be the basis of airtl for copyright infringement. Sééimmer

on Copyright§ 3.06 (it is theunauthorized incorporation of a pre-existing,

copyrighted work into a derivative wotkat constitutes copyright infringement).
Plaintiffs acknowledge the Sound Recording is jointly-owned, R$se' Br. in
Opp. at 4, 6), and that it exploited tGemposition. Plaintiffs cannot claim — and
in fact do not claim — that Zolciak viied any rights Plaintiffs had in the
Composition by creating the Sound Recording.

For the reasons stated above, Plaintdtgyright claim, ifthere is one, with
respect to the Composition is required to be dismissed.

. Infringement of the Sound Recording

Despite Plaintiffs’ conclusory claim thZblciak violated some copyright or
other intellectual property interest tHlaintiffs assert they had in the Sound
Recording, Plaintiffs concede that Zialk is a co-owner of the Sound Recording,

and that she had a right to releadentcommercial sale without Plaintiffs’

10



consent. (Pffs.’ Br. in Opp. at 4, 6:)A]n action for infringement between joint
owners will not lie because an individu@nnot infringe his own copyright. The
only duty joint owners have with respeacttheir joint work is to account for

profits.” Weissmann v. Freema®68 F.2d 1313, 1318 (2d Cir. 1989). See also

Netzer v. ContinuityGraphic Assoc., Inc963 F. Supp. 1308, 1315 (S.D.N.Y.

1997). Plaintiffs thus admit they do rfdve a basis to assert a claim for

infringement based athe Sound Recordiny’

® Plaintiffs also do not allege that&tiSound Recording is registered with the
United States Copyright Office, and sgyasserted claim for infringement of the
Sound Recording would be required to be dismissed. 17 U.S.C. § 411(a).

’ Zolciak also argued thany claim based on an ajled interest in the Sound
Recording is time-barred. Civil actionader the Copyright Act are subject to a
three-year statute of limitations, U7S.C. 8§ 507(b). A claim asserted for
infringement by a person who claims todeo-author of a work is time-barred

from asserting the claim if it is broughtée years or more after accrual of their
claim. The limitations period bars thlaimant from “seeking a declaration of
copyright co-ownership rights and argmedies that would flow from such a
declaration.” _Merch. v. Leyy92 F.3d 51, 56 (2d Cir. 1996). “Copyright claims
accrue ‘when a plaintiff knows or has reason to know of the injury upon which the
claim is premised.”_Big East Ententsmnent, Inc. v. Zomd Enterprises, Inc453

F. Supp. 2d 788, 794 (S.D.N.Y. 2006) (quoting Merch@atF.3d at 56). Zolciak
argues that Plaintiffs’ claim accrued on September 29, 2009, when Plaintiffs allege
that Zolciak commercially releasectSound Recording, (Compl. I 12; see also
Def.’s Br. in Supp. at 9), and, becatlse complaint in this action was not filed

until March 12, 2013, it is time-barred.

Plaintiffs argue that Zolciak’s fingement accrued when she failed to
provide an accounting and failed to pay Plaintiffs their share of the profits
generated from Sound Recordisales. Plaintiffs me conflate a claim for
copyright infringement with a claim f@n accurate accounting due from a co-

11



Plaintiffs’ next claim they are, at ldagntitled to a share of profits from the

owner. Although Plaintiffglescribe the “on-going and continuous” failure to
provide an accurate accounting as on&ohtinuing infringement,” (Pffs.” Br. in
Opp. at 6), this approach is not suppdrtethe law. “Although plaintiff attempts

to portray its claim as one for ongoing infyfement, it has been established that the
statute of limitations cannot be defeatoy portraying the action as one for
infringement when copyright ownershighits are the true matter at issue.”

Minder Music Ltd. v. Mellow Smoke Music Gdl999 WL 820575, at *2

(S.D.N.Y Oct. 14, 1999) (citing Netze963 F. Supp. at 1315). Zolciak thus first
claims that Plaintiffs knew their interestere infringed, if at all, when the Sound
Recording was released.

Zolciak also states that on February010, she directed Ferosh Records to
commercially release the Sound RecordingTunes. The release named “Ferosh
Records” as the sole copyright ownadaised the copyright symbol. Zolciak
contends that this public assertioncopyright ownership in the Sound Recording,
which excluded Plaintiffs, necessarily started the clock on the limitations period
for Plaintiffs’ infringement claim. “Arexpress assertion of sole authorship or
ownership will start the copyright staé of limitations running.”_Netzeb63 F.
Supp. at 1315. Plaintiffs’ complaint wdsis at least required to be filed within
three years of the iTunes releasegoior before February 9, 2013.

Plaintiffs argue that, as co-ownetisey recognized they could not prevent
Zolciak from commercially releasing tl$®und Recording — a position, the Court
observes, that is inconsistent with the allegations Plaintiffs asserted in their
complaint — and did not realize sheplited their ownership interest until she
refused to provide Plaintiffs with ac@urate accounting of the Sound Recording
sales proceeds. Only at that point, Ri#fis argue, were they on notice that it was
necessary to file an action to assertrtb@inership rights. The parties apparently
do not agree when the ownership dispwdeadme evident. Plaiiffs state that
Zolciak “initially paid Plaintiffs their rigkful share of the proceeds,” but that she
later made public accusatiotieat Burruss was taking advantage of her. On March
11, 2010, Buruss therefore agreed to ‘prenarily repay a portion of the payment”
until Zolciak “could get a full and better undeanding of her financial obligations
to Plaintiffs.” (Pffs.” Br. in Opp. at 8.)his confused factual “record,” however, is
irrelevant here, when the Court is preseiha motion to dismiss and may consider
only the allegations stated in the cdaipt. Fed. R. Civ. P. 12(b)(6).

12



sale of the Sound Recording and thegndad an accounting ttetermine the sales
and profits realized. Theitral issue is whether there is federal jurisdiction where
a co-owner of a copyright asserts aiitl against another co-owner for an
accounting of proceeds. Thensensus generally is thihere is not, and that an
accounting claim must be asserted inaestourt action. The courtin T. B.

Harms Co. v. Eliscu339 F.2d 823, 828 (2d Cir. 1964 riendly, J.), put it this

way

[W]e think that an aabn ‘arises under’ the Copyright Act if and only
if the complaint is for a remedxpressly granted by the Act, e.g., a
suit for infringement or for the statutory royalties for record
reproduction, ... or asserts a claim requiring construction of the Act,
... or, at the very least and perlsapore doubtfully, presents a case
where a distinctive policy of the Aotquires that federal principles
control the disposition of the clai The general interest that
copyrights, like all other forms qiroperty, should be enjoyed by their
true owner is not enough to meet this last test.

In Gaiman v. McFarlane360 F.3d 644, 652 (7th Cir. 2004), Judge Posner stated

that “[w]hen co-ownership is concedadd the only issue therefore is the

contractual, or in the absence of contthetequitable, division of the profits from

the copyrighted work, there is no issafecopyright law and the suit for an

accounting of profits therefore arises under state rather than federal law.” See also

Mother Waddles Perpetual Mission, Inc. v. Fraz8&4 F. Supp. 603, 608 (E.D.

Mich. 1995) (“[M]ost courts agree thadeéspute merely over royalty payments or

13



the sufficiency of payments under a liceaggeement does not constitute a federal

claim.”). But seeMerch. v. Levy 92 F.3d 51, 55-56 (2d Cir. 1996). The
fundamental claim asded by Plaintiffs is whethehey have been adequately
compensated based on the sales of, andjthet interest in, the Sound Recording.
In other words, this is a contract dispaind, as such and for the reasons already
stated, this Court lacks jurisdiction to diéeit. “[A] dispute over the terms of a
copyright license is not deemed to arisder the Copyright Act.”_Saturday

Evening Post Co. v. Rumbleseat Press, Bit6 F.2d 1191, 1194 (7th Cir. 1987)

(citing T.B. Harms Cq.339 F.2d at 828). See aldanna-Barbera Prods., Inc. v.

Screen Gems-EMI Music Ind29 F. Supp. 67, 73 (S.D.N.Y. 1993) (holding there
was no basis for jurisdiction over antion where the claim of copyright
infringement was merely incidental ttee underlying contract dispute and which
required only an interpretation of coatt terms, not the meaning of copyright
law.) The Court concludet does not have jurisdiction over Plaintiffs’ unjust
enrichment, accounting and constructivestrclaims based upon the sales of the

Sound Recording, and these claims are required to be disfissed.

® The Court further concludes that upon disal of the federal claims asserted, it
must dismiss Plaintiffs’ remaining state-law claims, including for unjust
enrichment, for accounting and for constructive trust. Aeeld v. Tuskegee

Univ., 212 Fed. App’x 803, 811 (11th CR006) (“When the district court has
dismissed all federal clainisom a case, there is a strong argument for declining to

14



[11. CONCLUSION

Accordingly, for the foregoing reasons,

IT ISHEREBY ORDERED that Defendant Kimberliegh Zolciak-
Biermann’s Motion to Dismiss [11] GRANTED and this action is
DISMISSED. Plaintiffs’ claim for copyright infringement of the Composition is
DIMISSED WITHOUT PREJUDICE.

SO ORDERED this 11th day of October, 2013.

Witk b . Mian
WILLIAM S. DUFFEY. JR.
UNITED STATES DISTRICT JUDGE

exercise supplemental jurisdiction over the remaining state law claims.”). Absent
an independent basis for jurisdictidhe remaining claims are dismissed.
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