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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

PHILLIP BRIAN JEFFERSON,
Plaintiff,
V. 1:14-cv-37-WSD

UNITED STATESOF AMERICA,
FEDERAL BUREAU OF PRISONS,
J. DOE #1, J. DOE #2, and J. DOE
#3,

Defendants.

OPINION AND ORDER

This matter is before the Court on Mlstrate Judge Russell G. Vineyard’s
Final Report and Recommendation [6] (“R&R”), recommending that Plaintiff
Phillip Brian Jefferson’s (“Plaintiff’) Complai1] be dismissed. Also before the
Court are Plaintiff's Objeabins [13] to the R&R.

l. BACKGROUND

On June 20, 2012, Defendant J. Doed&ttorrectional officer at the United
States Penitentiary in Atlanta (“UZRlanta”), placed inmate FNU Villadoa
(“Villadoa”) in plaintiff's cell at USP Alanta’s Special Housing Unit. (Compl.
at 2, 7). OnJune 23, 2012, Villadoa cuiRliff's face with a razor while Plaintiff

was asleep in bed. (Compl. at 7). ‘iRtdf began to yell for officer assistance,
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and after a lengthy period of time,Qbe # 2 came to the door [but] took no
immediate action to assist plaintiff . . . until another officer arrived.” (Compl. at
7).} Villadoa was removed from Plaintiffsell and an unspecified Doe Defendant
“attended to Plaintiff's serious injuries(Compl. at 7). Plaintiff later received
“medical attention from the community, dteethe seriousness of the lacerations
[he] suffered.” (Compl. at 7).

Plaintiff alleges that, when Villadoa wpkaced in his cell, “all parties to this
suit knew, or should have known, that inm&illadoa was a ‘gychiatric patient’
who required special housing.” (Compl.7at Plaintiff alleges that Defendants
acted with deliberate indifference “when they knowingly placed a psychiatric
[patient] in the cell with him” and “Wven they failed to protect him” from
Villadoa’'s assault. (Compét 7-8). Plaintiff claims John Doe #2 should have
responded more quickly to Plaintiff'sdatinues loud cries fdhelp,” and should
not have waited until a second correctional officer arrived before intervening in the

altercation. (Compl. at 8).Plaintiff claims further that Defendant J. Doe #3, a

1

at 3).

2

Defendant J. Doe #2 also is a coti@tal officer at USP Atlanta. (Compl.

There are inconsistencies in then@jaint’s statement of which Defendant
committed which act. Construing Plaintifyso se Complaint liberally and in its
totality, the Court assumes that Ptdiralleges it was John Doe #2, not John
Doe #1, who showed deliberate indifference intwg to interrupt the assault.
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medical employee at USP Atita, acted with deliberate indifference in failing to
provide him with immediate medical atteorii (Compl. at 3, 8). Plaintiff seeks
$3.5 million in damages(Compl. at 9).

On December 30, 2013, Plaintiff filed hpso se Complaint [1], asserting
claims, under the Federal Torts Claims Act (“the FTCA”), against Defendant
United States of America (“United StatesThe Complaint also asserts Eighth

Amendment claims, under Bivens vx&inknown Named Agents of Federal

Bureau of Narcotics403 U.S. 388 (1971), againstfPedants Federal Bureau of

Prisons (“BOP”) and J. Does #1-3. O®farch 18, 2014, th®lagistrate Judge
screened Plaintiff's Complaint and issugd R&R, recommending that this action
be dismissed for failure to state a oladn which relief may be granted and for
impermissibly relying on fictitious-party pleadiigOn July 2, 2014, Plaintiff filed
his Objections to the Magistrate Judge’'sR&sserting that he is not a “trustee in
the private constructive trust known@ase No. 1:14-cv-0037,” that the Court is

the trustee and “has an obligation of pemiance,” and that e Magistrate Judge,

3 A federal court must screen a pner’'s complaint against a governmental

entity to determine whether the action % ffivolous or malicious, (2) fails to state
a claim on which relief mabe granted, or (3) seeknonetary relief against a
defendant who is immune from suclieé 28 U.S.C. § 1915A. A claimis
frivolous, and must be dismissed, wheréatks an arguable basis either in law or
in fact.” Miller v. Donald 541 F.3d 1091, 1100 (11th Cir. 2008).
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Trustee and all parties in privy areagted.” (Objections at 1-7).

1. DISCUSSION

A. Legal Standard

After conducting a careful and comfdeeview of the findings and
recommendations, a district judge magem, reject, or modify a magistrate
judge’s report and recommendation. 28 U.S.C. 8§ 636(b)(1);

Williams v. Wainwright 681 F.2d 732 (11th Cir. 1982), cert. denié89 U.S.

1112 (1983). A district judge “shall makelanovo determination of those
portions of the report or specified propddindings or recommendations to which
objection is made.” 28 U.S.C. 8§ 636(b)()ith respect to those findings and
recommendations to which objections hawt been asserted, the Court must

conduct a plain error review ofdhrecord._United States v. S|adi4 F.2d 1093,

1095 (11th Cir. 1983), cert. denjetb4 U.S. 1050 (1984).
The Court reviews the R&R for plaimrer because Plaintiff's objections are
“[flrivolous, conclusiveor general” and do not “specifically identify those

findings objected to.”_Marsden v. Mooi@47 F.2d 1536, 1548 (11th Cir. 1988).




B. Analysis

1. Plaintiff's FTCA Claims

“It is well settled that sovereign immunity bars suits against the United

States except to the extent that it consém be sued.” Means v. United States

176 F.3d 1376, 1378 (11th Cir. 1999). The FTCA provides a “limited waiver” of
sovereign immunity, “making the United States liable for ‘injury or loss of
property, or personal injury or deathusad by the negligent or wrongful act or
omission of any employee of the Governmehile acting within the scope of his

office [or] employment.” JBP Acquisitions, L.P. v. Uted States ex rel. FDIC

224 F.3d 1260, 1263 (11th Cir. 2000u6ging 28 U.S.C. § 1346(b)(1)). The
FTCA'’s limited waiver of sovereign imunity generally extends to inmates
confined in a federal prison who suffer an injury caused by the negligence of a

government employee. SEmited States v. Munj374 U.S. 150, 150 (1963)

(holding that a person can sue underRREA “for personal injuries sustained
during confinement in a federal prisdoy, reason of the negligence of a
government employee”).

The FTCA'’s waiver of immunity isubject to the discretionary function
exception, which “precludes governmdnability for ‘[ajny claim based

upon . . . the exercise or performancéeharfailure to exercise or perform a
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discretionary function or duty on the partaofederal agency or an employee of the

Government, whether or not the disapatinvolved be abusetiCohen v. United

States 151 F.3d 1338, 1340 (11th Cir. 1998iting 28 U.S.C. § 2680(a)). The
Magistrate Judge found that the discretionary function exception bars Plaintiff's
FTCA claim that Defendantsrongfully placed Villadoa in his cell and failed to
protect him from Villadoa's adick. (R&R at 5). The @urt finds no plain error in

this conclusion. Selargas v. United Statedo. 06-cv-3267, 2008 WL 698487, at

*8-10 (D. Minn. Mar. 13, 2008) (finding thalaintiff's FTCA claims that “BOP
employees knew or should have known aljaobther inmate’s] assaultive nature
and gang involvement, which accordingotaintiff, should have prevented him
from being placed into the cell with [th@imate] in the first place, and that BOP
employees took an unusually long time befthey stopped thigght” were barred

by the discretionary function exception); Graham v. United StAi@s97-cv-

1590, 2002 WL 188573, at *4 (E.D. Pabk®&, 2002) (finding that a federal
prisoner’s FTCA claim that prison offals negligently failed to protect him from
an attack by another integawas barred by éhdiscretionary function exception,
even though “[i]t may [haveden] tragically unwise for . . . prison officials to
allow inmates access to razor blades”).

The Court also finds no plain error iretMagistrate Judge’s conclusion that

6



Plaintiff fails to allege facts estaltimig a medical malpractice claim, under the
FTCA, against the United States on the basis of J. Doe #3's conduct. (R&R at
6-7). Plaintiff asserts that J. D&8 failed to provide him with “immediate
medical attention,” but offers no supportifagts establishing nagcal malpractice.

SeeMenard v. United Statedlo. 5:11-cv-108, 2012 WL 139484, at *8 (M.D. Fla.

Jan. 18, 2012) (dismissing a medical madpice claim undethe FTCA because
plaintiff failed to allege sufficient facshowing defendants breached their duty or
that plaintiff’'s injury was proximatelgaused by the alleged breach).

2. Plaintiff's Bivens Claims

“Bivens established that the victims otanstitutional violation by a federal
agent have a right to recover damagesresjde official in federal court despite

the absence of any statute confersgh a right.”_Hartman v. Mooré47 U.S.

250, 255 n.2 (2006). To state a claim under Bivandaintiff must allege that a
federal official violated his constitutional rights and that he does not have an

adequate state court redye Alba v. Montford 517 F.3d 1249, 1254 (11th Cir.

2008). “Because of the similarity in theus&s of action, . . . [courts] ‘generally

apply 8 1983 law to Bivensases.” Wilson v. Blankenshifi63 F.3d 1284, 1288

(11th Cir. 1998) (quoting Abella v. Rubin®3 F.3d 1063, 1065 (11th Cir. 1995)

(per curiam)).



“[A] plaintiff may not bring a_Bivensction against a federal agency or a

federal officer acting in his officiadapacity.” _Gonzales-Corrales v. |.C.522
F. App’'x 619, 623 (11th Cir. 2013) (perram). Thus, the Magistrate Judge

found that Plaintiff's Bivenglaims against the BOP and J. Does #1-3, in their

official capacities, are barredR&R at 7). The Coufinds no plain error in this
determinatiori. The Court also finds no plaerror in the Magistrate Judge’s
conclusion that Plaintiff's claims agatrthe Doe defendants must be dismissed for

Plaintiff's use of fictitious-party pleading. S&chardson v. Johnspb98 F.3d

734, 738 (11th Cir. 2010) (per curiam) (“[F]ictitious-party pleading is [generally]

not permitted in federal court.”

4 To the extent Plaintiff asserts Biveriaims against the Doe Defendants in

their individual capacities, the Court finde plain error in the Magistrate Judge’s
conclusion that those claims also requiremissal for failure to state a claim on
which relief may be grante (R&R at 8-11).

> The Court is not required to addsePlaintiff's allegations against Villadoa
because Plaintiff names him as a defendattte body, but not in the caption, of
his Complaint._Sekogque, Jr. v. Chatham Cty. Det. Ctlo. 410-cv-240, 2010
WL 5769485, at *6 (S.D. Ga. Dec. 29, 201(P(aintiff] has elected to offload the
naming of proper defendants onto the Codlittat is his respaibility, however.
The Court will not addressg allegations made agairdgfendants who have not
been explicitly named in the captiontos complaint.”). Even if the Court
considered Plaintiff's allegations agaivsladoa, Plaintiff failsto state a claim
against him, including because Villadoaiprivate actor. (R&R at 7-8); see
Williams v. JohstonpoNo. 7:06-cv-103, 2006 WL 32318, at *2 (M.D. Ga. Nov.
7, 2006) (“A_Bivensaction[] may be brought . . . only against federal officials or
officers.”).




1. CONCLUSION

For the foregoing reasons,

ITISHEREBY ORDERED that Magistrate Judge Russell G. Vineyard’s
Final Report and R@mmendation [6] IADOPTED.

IT ISFURTHER ORDERED that Plaintiff's Objections [13] are
OVERRULED.

IT ISFURTHER ORDERED that this action i©ISMISSED.

SO ORDERED this 10th day of January, 2017.

WILLIAM S. DUFFEY, IR.
UNITED STATES DISTRICT JUDGE




