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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

OYCE HOLDINGS LLC,
Plaintiff,

V. CIVIL ACTION FILE
NO. 1:14-CV-668-TWT

THE UNITED WAY, et al.,

Defendants.

OPINION AND ORDER

This an action for breach of contratttis before the Court on the Georgia
Department of Public Health’s Motion @ismiss [Doc. 4] and the United Way's
Motion to Dismiss [Doc. 5]. For the reasatated below, the Georgia Department of
Public Health’'s Motion to Dismiss GRANTED. The United Way’'s Motion to
Dismiss is also GRANTED.

|. Background

The Plaintiff, Oyce Holdings LLC,iled this Complaint in March of 2014,

claiming that the Defendants, the Georgigp&tment of Public Health (“DPH”) and

the United Way, are liable for breach aintract by failing to pay the Plaintiff for
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constructing a websiteThe Plaintiff seeks paymeof the full contract amount,
punitive damages, and attorney’s féddefendant DPH moves to dismiss the
Complaint on Eleventh Amendment groudddefendant the United Way moves to
dismiss the Complaint for lack of subject matter jurisdictidhe Plaintiff opposes
both motions.
Il. Legal Standard

A complaint should be dismissed undrule 12(b)(1) onlywhere the court
lacks jurisdiction over the subject matter of the disputtacks on subject matter
jurisdiction come in two forms: "faal attacks" and "factual attacksFacial attacks
“require[ ] the court merely to look and séfthe] plaintiff has sufficiently alleged

a basis of subject matter jurisdiction, ane #legations in hisomplaint are taken as

! Compl. 11 1, 19-22.

2 Id. at Prayer for Relief {1 A-C.

3 Br. of Ga. Dep’t of Public Healtim Supp. of Mot. to Dismiss, at 2.
4 Def. United Way’s Rule 12(b)(1) Moto Dismiss Pl.’s Compl., at 1.

> Pl.’s Resp. to Def. The Dep’t ouBlic Health Mot. to Dismiss, at 1;
Pl.’s Resp. to Def. The United Way’s Mot. to Dismiss, at 1.

6 FED. R.Civ. P.12(b)(1).

! Garcia v. CopenhaveBell & Assocs., M.D.'s104 F.3d 1256, 1261
(11th Cir. 1997); Lawrence v. Dunh&19 F.2d 1525, 1528-29 (11th Cir. 1990).
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true for the purposes of the motidhOn a facial attack, therefore, a plaintiff is
afforded safeguards similar to those provided in opposing a Rule 12(b)(6) thotion.
"Factual attacks,' on the other hacithllenge 'the existee of subject matter
jurisdiction in fact, irrespective of thegadings, and matters outside the pleadings,
such as testimony and affidavits, are considefdlie presumption of truthfulness
does not attach to the plaintiff's allegatidhd$:urther, "the existence of disputed
material facts will not preclude the triadurt from evaluating for itself the merits of
jurisdictional claims.*
[ll. Discussion

A. The Georgia Department of Public Health’s Motion to Dismiss

The DPH moves to dismiss the Plaintiff's Complaint as barred by the Eleventh
Amendment? The Eleventh Amendment provides that “[tlhe Judicial power of the

United States shall not be construed teed to any suit in law or equity, commenced

8 Lawrence 919 F.2d at 1529 (quoting Menchaca v. Chrysler Cré#lg
F.2d 507, 511 (5th Cir. 1980)).

9 Williamson v. Tucker645 F.2d 404, 412 (5th Cir. 1981).

10 Lawrence 919 F.2d at 1529 (quoting Mencha6a3 F.2d at 511).
11 ﬁ

12 Scarfo v. Ginsbergl 75 F.3d 957, 960-61 (11th Cir. 1999).

13

Br. of Ga. Dep’t of Public Health iBupp. of Mot. to Dismiss, at 2.
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or prosecuted against one of the United States by Citizens of another State, or by
Citizens or Subjects of any Foreign StateAdditionally, a state may not be sued by
its own citizens? This bar stands, regardless of the relief sought, unless the state
consents to sutf. The Eleventh Amendmeimmunity extends tetate agencies and
other arms of the state as wéllThe DPH is a state agencseated statutorily by the
Georgia General Assemb§The DPH is therefore eligidfor Eleventh Amendment
immunity.

This is an action for breach of contr&tThe state of Georgia has waived its
sovereign immunity for actionfor breach of contradt. A waiver of sovereign
immunity, however, does not waive Eleventh Amendment immahity fact, the

Georgia Constitution specifically states thataiver of sovereign immunity does not

14 U.S.CoNsT. amend XI.

1> Hansv. Louisianal34 U.S. 1, 10 (1890).

16 Seminole Tribe of Fla. v. Florig®17 U.S. 44, 54 (1996).

7 Robinson v. Georgia Dep't of Transp66 F.2d 637, 639-40 (11th Cir.
1992).

18 0.C.G.A. § 31-2A-2(a) (2011).

9 Compl. 111, 21.

20 Ga.CONsT. art. 1, § 2, T 1X(c); O.C.G.A. § 50-21-1(a) (2014).
?1 " Robinson 966 F.2d at 640.
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constitute a waiver of Eleventh Amendment immudifyurther, the Eleventh Circuit
has specifically held that Georgia haswatved its Eleventh Amendment immunity
for breach of contract suits in federal cddBecause Georgia has not consented to
suit for breach of contract in federaburt, the DPH is entitled to Eleventh
Amendment immunity. This Court therefdeeks jurisdiction to decide the claims
against the DPH. All claims against the DPH should be dismissed.

B. The United Way’s Motion to Dismiss

The United Way moves to dismiss the Plaintiff's Complaint for lack of subject
matter jurisdiction undefFederal Rule of Civil Procedure 12(b)f4)The Plaintiff
alleges that diversity fisdiction exists her&.Diversity jurisdiction requires complete
diversity of the parties as well as amount in controversy exceeding $75,850he

Plaintiff's claim fails on both grounds.

22 GA.ConsT.art. 1, 8 2, T1X(f) (“No waier of sovereign immunity under

this Paragraph shall be construed as a &vasv any immunityprovided to the state
or its departments, agencies, offigeror employees by the United States
Constitution.”).

23 Barnes V. Zaccarb69 F.3d 1295, 1308 (11th Cir. 2012).

24 Def. United Way’s Rule 12(b)(1) Mot. to Dismiss Pl.’s Compl., at 1.
2 Compl. { 5.

%6 28U.S.C.81332(a)(1) (2012); Strawbridge v. CuriSranch (7 U.S.)
267, 267 (1806).
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First, complete diversity does not éxig/hen a non-diverse party is present,
a federal court lacks originplrisdiction in a diversity casé Here, the Plaintiff is a
Georgia Limited Liability Company with itprincipal place of business in Atlanta,
Georgia?® The United Way is a Georgia non-prafitrporation with its principal place
of business at 100 Edgewoodéxwue N.E., Atlanta, Georgfa.

The Plaintiff now argues that the United Way of Greater Atlanta should be
treated as part of United Way Worldwidad therefore as a citizen of New York
(where United Way Worldwide is incor@ied), and Virginigwhere United Way
Worldwide maintains its principal place of busine$g)his Court will not treat the
two entities as one. First, the Plaintiff plaadts Complaint that the United Way has
its principal place of business in Atlanta, Georgia, not in Virginia or New %ork.
Second, the United Way has submitted aatetion from Mark Sutton, which states

that the United Way of Greater Atlargad United Way Worldwle are two separate

27 Wisconsin Dep't of Corr. v. Schaghi24 U.S. 381, 388-89 (1998).

2 Compl. 1 2.

29 |1d. 1 3; Def. United Way’s Reply Br. in Supp. of its Rule 12(b)(1) Mot.
to Dismiss Pl.’s Compl., at 4.

% Pl.’s Resp. to Def. The United Way’s Mot. To Dismiss, at 2-3.
3 Compl. 1 3.
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corporate entitie¥ This suit therefore involves a Georgia plaintiff and a Georgia
defendant. There is also no indication tiieg Plaintiff meant to sue the worldwide
entity instead of the Georgia entity, a0 amendment to the Complaint would not
solve the diversity problem. Complete diversloes not exist. Diversity jurisdiction

is, therefore, not appropriate.

Second, even if complete diversity dgis, the Plaintiff’'s claims do not reach
the required amount in controversy. Emeount in controversy must exceed $75,000,
exclusive of interest and costsHere, the Plaintiff alleges that the amount in
controversy requirement is satisfiddJpon closer examination of the Plaintiff's
Complaint, however, it appears that the regmient is not met. First, the Plaintiff
alleges that the contract price was $42,876then asserts claims for attorney’s fees

and punitive damagesin its Opposition to the United Way’s motion, the Plaintiff

32 Sutton Decl. { 8.

33 28 U.S.C. § 1332(a).

% Compl. 1 5.

35 Id. 7 16.

% |d. at Prayer for Relief 11 B, C.
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asserts that the attorney’s fees gmohitive damages bring the claim above the
$75,000 threshold.

The Plaintiff correctly states thathen actual and punitive damages are
recoverable, they are both consideiredalculating the amount in controver§yn
Georgia, however, punitive damages areraocbverable in an action for breach of
contract?® The Plaintiff alleges only@aim for breach of contraétPunitive damages
may not be recovered, so they will not tadhto the amount in controversy analysis.

The Plaintiff also argues that damad@sattorney’s fees raise the amount in
controversy above therjsdictional threshold! A district court may consider a claim
for attorney’s fees in calculating the amount in controv&Sych a claim, however,

must be specific with regard the amount of fees recoverabiaVithout a range or

3 Pl.’s Resp. to Def. The United Way’s Mot. to Dismiss, at 3-4.
¥ Id.at 3.

¥ 0O.C.G.A. 8§ 13-6-10 (“Unless otherwise provided by law, exemplary
damages shall never be allowedases arising on contracts.”).

9 Compl. 17 1, 21.
1 Pl.’s Resp. to Def. The United Way’s Mot. to Dismiss, at 3-4.

42 Fuller v. SunTrust Mortgage, IndNo. 1:13-cv-3294-TWT, 2014 WL
3887916, at *8 (N.D. Ga. Aug. 6, 2014).

43 Id.; Conable v. U.S. Foodservice, Indlo. Civ.A. 105¢cv02887MHS,
2006 WL 149052, at *2 (N.D. Ga. Jan. 18, 2006).
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a specific amount, the court would be engggdn pure speculation regarding the total
of attorney’s feeé!

Here, the Plaintiff generally requesittorney’s fees under O.C.G.A. § 13-6-
11*The Complaint does not allege a specific amount of fees. Nor does it give a range
of possible amounts. This Court therefoetuses to speculate as to the amount of
attorney’s fees recoverabl€he amount in controversy is therefore limited to the
damages for the breach of contract cou®42,075. As the amount in controversy
does not exceed $75,000, the Complaint muslidraissed. Additionally, even if the
Plaintiff were to amend the Complaitd allege claims exceeding $75,000, the
dismissal would still stand because comptigtersity does not exist. This Court lacks

subject matter jurisdiction over the Plaintiff’'s Complaint.

4 Conable 2006 WL 149052, at *2.
% Compl., Prayer for Relief § B.
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IV. Conclusion
For the reasons stated above, the GieoDepartment of Public Health's
Motion to Dismiss [Doc. 4] is GRANTERNd the United Way’s Motion to Dismiss
[Doc. 5] is GRANTED.
SO ORDERED, this 1 day of October, 2014.
/sIThomas W. Thrash

THOMAS W. THRASH, JR.
United States District Judge
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