Roberts v. Perry

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION
JAMES EARL ROBERTS, JR.,
Petitioner,
v. 1:14-cv-781-WSD
GRADY PERRY, Warden,
Respondent.
OPINION AND ORDER

This matter 1s before the Court on Magistrate Judge Gerrilyn G. Brill’s Final
Report and Recommendation (“R&R”) [25], following her review of
Commissioner Brian Owens’s (“Commissioner”) motion to dismiss [16] petitioner
James Earl Roberts, Jr.’s (“Petitioner”) petition for writ of habeas corpus [10].

I BACKGROUND

On November 3, 2008, Petitioner pleaded guilty to ten (10) counts of
aggravated child molestation and six (6) counts of child molestation. ([18] at 3).
He was sentenced to twenty (20) years imprisonment, suspended after ten years,
followed by ten years probation. (Id.; [16-1] at 2). Petitioner did not appeal.

On August 12, 2009, Petitioner filed a petition for writ of habeas corpus in

the Johnson County Superior Court. ([18-3] at 4). The petition was transferred to
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the Coffee County Superior Court, andsnkenied on August 13, 2013. ([18-4] at
1). On January 6, 2014, the Georgia fupe Court denied BBoner’s application
for a certificate of probable causeappeal [18-5], andn January 27, 2014,
denied his motion for reconsideration [18-6].

Petitioner claims that he was imoectly transferred from the Coffee
Correctional Facility to the Fulton Coyniail on January 28, 2014, because the
State confused him with anothemate with a similar name([22] at 1-3; [23] at
2-3). He states that he was requiretetve his property, including his Section
2254 petition, at the Coffee Correctional Faciliff23] at 4; Pet. Obj[27] at 1-2).

On March 17, 2014, Petitionsubmitted a letter [1] tthe Court in which he
asked for an extension of time to fdeSection 2254 petitionOn March 31, 2014,
the Magistrate Judge issuad order [2] (the “Order”) directing the Clerk to send
Petitioner a habeas petitiondering Petitioner to submibe petition within thirty
(30) days, and cautioning Petitioner thatdlston may be dismisdef he failed to
comply with the Order.

Petitioner claims that he wase@aked from the Fulton County Jail on
May 29, 2014. ([23] at 2). Petitioner fner claims that he did not receive the
Order and habeas petition forms until Ja@e 2014, because they were sent to the

Coffee Correctional Facility rathéinan the Fulton County Jail.



On June 17, 2014, Petitioner submittgukétion for writ of habeas corpus
under 28 U.S.C. § 2254. ([10]&t He asserts that (1) he did not receive a speedy
trial (ground one), (2) his convictiaonstitutes a double jeopardy violation
(ground two), (3) he was falsely arresttd imprisoned (ground three), (4) he
received ineffective assistance of counsebgd four), (5) thestate habeas court
improperly denied a continuance (grodnat), and (6) the state trial court
improperly denied his motion to quash the second indictment (ground sixat (Id.
5-6, 7).

On September 18, 2014, the Commissiomoved to intervene as party
respondent [17] because Petitioner is leous a private prison and thus the
Commissioner has authority over Petitinnd@he same day, the Commissioner
filed a motion to dismiss Petitioner’s g&in as untimely.On October 6, 2014,
Petitioner filed responses [22, 23] to thetion to dismiss, arguing that a State
impediment prevented him from filing a tilgebection 2254 petition. ([22] at 1-4;
[23] at 1-7).

On November 21, 2014, the Magistrdtelge issued her R&R, granting the
Commissioner’s motion to intervene astgaespondent, and recommending that
the Commissioner’s motion to dismiss barged. The Magistta Judge based her

recommendation on a finding that Petitioegecuted his Section 2254 petition



twenty-eight (28) days late, and thatate impediment and equitable tolling did
not apply to save the pgon. (R&R at 5-7).

On December 8, 2014, Petitioner filed lobjections to the R&R, arguing
that his transfer to Fulton County Jaindaresulting problems in receiving the Order
constituted a State impediment and justifequitable tolling of the limitation
period. On May 5, 2015, Petitioner filed a docuntéiad “Affidavit to Amend
and Add Grounds to Original Habeas Qs 28 USC 2254,” [28] which the court
construes as a Motion to Amend Petitioner’'s Habeas Petition (“Motion to
Amend”). On August 20, 2015, Petitiarfded his Motion to Compel [31]

(“Motion to Compel”) the State to prowadcertain documents that Petitioner claims
support his Motion to Amend.

1.  DISCUSSION

A. Legal Standard

After conducting a careful and comfdeeview of the findings and
recommendations, a district judge magem, reject, or modify a magistrate

judge’s report and recommendatia®8 U.S.C. § 636(b)(1); Williams

v. Wainwright 681 F.2d 732, 732 (11th Cir. 1982) (per curiam). A district judge
“shall make ale novo determination of those portions of the report or specified

proposed findings or recommendationsvaich objection is made.” 28 U.S.C.



8 636(b)(1). If no party has objectedtbe report and recommendation, a court

conducts only a plain error review tbfe record._Unite States v. Slgy714 F.2d

1093, 1095 (11th Cir. 1983) (per curiam).

B. Analysis

1. Section 2244 Statute of Limitations

A Section 2254 petition is subject to the one-year statute of limitations in
28 U.S.C. § 2244(d)(1). The one-year permaas from the latest of the dates on
which (A) Petitioner’s conviton became final; (B) a state impediment to filing
Petitioner’s federal habeas petition wasoved; (C) a constitutional right on
which Petitioner relies was recognized bg thnited States Supreme Court, if the
right has been newly recognized and maatsoactively applicable to cases on
collateral review; or (D) Retioner, with due diligencezould have discovered the
facts supporting his claims. S28 U.S.C. § 2244(d)(1).

The Commissioner focuses on subgaaph (A) in arguing that Petitioner
executed his Section 2254 petition more tbhaa (1) year after his conviction
became final. ([16]). Petitioner argues that a state impediment prevented him
from filing a timely petition. ([22] at 1-423] at 1-7; Pet. Obj. 1-3). The Court
agrees with the Magistrafeidge that it appears Petitioragues that subparagraph

(B) applies, as wekls equitable tolling.



Petitioner did not file a notice oppeal within thirty days of his
November 3, 2008, guilty pleaD.C.G.A. § 5-6-38(a). Ththirty (30) day appeals
period expired on December 3, 2008, andchisviction became final on that date.

SeeBridges v. Johnsqr284 F.3d 1201, 1202 (11th C2002). Petitioner had one

(1) year from this date to file his Section 2254 petition. Zed.S.C.

§ 2244(d)(1). On August 12, 2009—252/dafter his conviction became final—
he filed his state habeas petition. Whiea state petition was filed, Petitioner had
113 days remaining in which tod a Section 2254 petition. Sé&tafford

v. Thompson328 F.3d 1302, 1303 (11th CR003) (per curiam).

The Magistrate Judge noted that thisrao dispute that Petitioner’s state
habeas petition was properly fileddathe time during which it was pending
statutorily tolled the limitation period fdiling his federal habeas petition. (R&R
at 5; see®8 U.S.C. § 2244(d)(2)). After the state habeas petition was denied, the
Georgia Supreme Court denied Petitionepplecation for a certificate of probable
cause on January 6, 2014, and dehisdnotion for reconsideration on
January 27, 2014. The statute of limitaspno longer tolled, expired 113 days
later, on May 20, 2014. Sé&afford 328 F.3d at 1303. Petitioner executed his

Section 2254 petition on June 17, 2014, twemiyHe(28) days late. It does not



appear that Petitioner objects to this finglin the Magistrate Judge’s R&R. The
Court finds no plain error in this finding.

2. 28U.SC. §2244(d)(1)(B) and Equitable Tolling of the One
Year Satute of Limitations

Petitioner appears to argue, undet8.C. § 2244(d)(1)(B), that the
one-year statute of limitations shduun from the date on which a state
impediment to filing a federal habeadipen was removedPetitioner must show
that the alleged impediment, namely hansfer to Fulton County Jail, actually

harmed him._SeAkins v. United State204 F.3d 1086, 1090 (11th Cir. 2000)

(“[M]ere inability of a prisoner to acss the law library is not, in itself an
unconstitutional impediment.”). “Thenmate must show that [the claimed
impediment] caused an actual haonjn other words, unconstitutionally
prevented him from exercisingiffj fundamental right of aess to the courts.”_Id.
(citation omitted).

The Magistrate Judge found that Pentr failed to make the necessary
showing of actual harm because “loild have completed and submitted the
habeas petition that the Ckemailed to him” with the Gter. (R&R at 6-7). She
noted that “Petitioner offers no expldioa for his failure to comply.” (Idat 7).
She also found, “Petitioner also failsarplain why he allowed 252 of the 365

days in the federal limitations periodetapse between the date on which his



conviction became final in 2@0and the date on which Fealed his state habeas
petition in 2009.” (Id).

Petitioner argues that the Order was s$erthe Coffee Caectional facility
and that Petitioner did not receive it udtine 12, 2014. (Pet. Obj. at 2-3).
Assuming Petitioner’s version of the factdrise, Petitioner has still failed to show
actual harm. Petitioner’s alleged failucereceive the Order until June 2014—
though unfortunate—did not cause hinmiess meeting the statutory one-year
deadline. As explained above, the onerysadline expired oMay 20, 2015, and
Petitioner did not file his habeas petitioy this date. The Order did not grant
Petitioner any additional time to filedhhabeas petition. The Order was unknown
to Petitioner until June 2014na his alleged failure to ceive it until that time did
not prohibit him, and does not excusm, from filing a habeas petition by
May 20, 2014.

Petitioner also has not shown that he was unable to file a habeas petition
while at the Fulton County Jail. Petitioneaichs that “the county jail refused to
supply Petitioner with writing ntarials and [he] was required to borrow a piece of
paper and pen from fellodetainees in order to write the court . . . requesting the

extension of time.” (Pet. Obj. at 2Mis ability to petition the court for an



extension of time, however, shows cledaHhgt he was capable of filing a habeas
petition while at the Fulton County Jail.

Petitioner also claims he was dengmxtess to a law reference library, and
suggests this inhibited his ability to fileshpetition. (Pet. Obpat 1-2). However,
“access to the law libraries is not reqdi& prisons,” and t “mere inability of a
prisoner to access the law library is notitself an unconstitutional impediment.”
AKins, 204 F.3d at 1090. Petitioner has roiwn that he was “unconstitutionally
prevented him from exercisingiffj fundamental right of aess to the courts.”_Id.
Petitioner thus has not shown a state impediment, and the statute of limitations
began running on the date Petitionaxtsviction became final. 28 U.S.C.

§ 2244(d)(1).

Petitioner next appears to argue thataordinary circumstances require the
application of equitable tolling to the ofyear statute of limitations. “Equitable
tolling is appropriate when a [petitionenitimely files because of extraordinary
circumstances that are both beyonddaistrol and unavoidable even with

diligence.” Sandvik v. United Statek77 F.3d 1269, 1271 (11th Cir. 1999) (per

curiam). Equitable tolling is an “extrabnary remedy which is typically applied

sparingly.” Dodd v. United State365 F.3d 1273, 1282 (11th Cir. 2004)

(quotation marks and citation omitted).



Petitioner’s equitable tolling argumentd far reasons similar to his state
iImpediment arguments. His equitable twdliarguments center on his transfer to
Fulton County Jail and his sepaoa from his legal materials. (Pet. Obj. at 1-2).
However, “periods in which prisoner is separated fnchis legal papers are not
extraordinary circumstances in whictugable tolling is ppropriate.” _Dodd365
F.3d at 1283 (quotation marksitted). Petitioner failetb act diligently by not
following up with the Magistrate Judgéhen he allegedly did not receive any
response to his request for an extensiotinoé to file a petition. The request for
an extension of time shows Petitioner knew the one-year deadline was
approaching, yet he waited nearly thresnhs to file his petition. Petitioner also
failed to act diligently becae he could have filedtamely petition instead of a
request for extension of time whba was at Fulto@ounty Jail.

To the extent Petitioner argues thatfhiture to receive the Order warrants
equitable tolling, Petitionerargument fails. Failure tieceive the Order—which
did not grant Petitioner an extensiortiare or otherwise enable Petitioner to

timely file—is not an extraordary circumstance. Compakéazola v. U.S.294

Fed. App’x 480, 482 (11th Cir. 2008)pholding lower court finding of
extraordinary circumstances where petigr was “hospitalized for pneumonia and

tuberculosis”) withPaulcin v. McDonough?95 Fed. App’'x 211, 213 (11th Cir.

10



2007) (inmate’s transfer to county jail anchi of access to his legal papers and
law library did not constitute extraanmdry circumstances). In addition,
Petitioner’s failure to receive the Order diot cause him to file his habeas petition

after the statutory deadline. S®an Martin v. McNejl520 F.3d 1311, 1323 (11th

Cir. 2008) (extraordinary circumstaneuires a causal connection between the
circumstance and the late filing). Petiter simply has not established that
equitable tolling is appropriate under these circumstahces.

Because the one-year déad runs from the date Petitioner’s conviction
became final, and because equitablkng does not apply, the deadline for
Petitioner to file his habeas petition was May 20, 2014. &witifiled his petition

after the one-year deadlirend, as a result, the Commissioner’s motion to dismiss

! To the extent Petitioner argues that his June 2014 receipt of the Order

granted him amdditional thirty (30) days in which to file, Petitioner’'s argument
fails. The deadline to file his habeaetition was May 20, 2014, and therefore
there was no time left to toll in June 2014. His receipt of the Order could not
extend the statutory deadline or othemmigvive his ability to file a habeas
petition. Seeibley v. Culliver 377 F.3d 1196, 1204 (11th Cir. 2004) (“[O]nce a
deadline has expired, there is nothlaft to toll.”); Webster v. Moorel99 F.3d
1256, 1259 (11th Cir. 2000) (holding ttid] state-court petition like [petitioner]'s
that is filed following the expiration of ¢éhlimitations period cannot toll that period
because there is no period remaining to be tolled,” and noting that petitioner
argued “not merely for the tolling ¢iie period, but for its reinitiation”).

11



is required to be grantéd.
3.  Certificate of Appealability

“A certificate of appealability may issue . only if the applicant has made a
substantial showing of the dendla constitutional right.” 28 U.S.C.
§ 2253(c)(2). When a district courtshdenied a habeas petition on procedural
grounds without reaching the merits of the underlying constitutional claim, the
petitioner must show that (1) “jurists dason would find it debatable whether the
district court was correct in its proceduralings,” and that (2) “jurists of reason
would find it debatable whether the petitioatst a valid claim of the denial of a

constitutional right.”_Slack v. McDanigh29 U.S. 473, 484 (20D0“Where a

plain procedural bar is present and th&rdit court is correct to invoke it to
dispose of the case, a reasonable juristccoat conclude either that the district
court erred in dismissing the petition oatlthe petitioner should be allowed to
proceed further.”_Id.

The Court agrees with the Magistrdtelge’s conclusion that the decisive
procedural issue, the one-year statutenafations, is not debatable, and that a

COA should not be issued.

2 As a result of the Court’s findingahPetitioner filed his petition after the

one-year limitation period, Petitioner’s Man to Amend and Motion to Compel
are denied as moot.
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[11. CONCLUSION

For the foregoing reasons,

ITISHEREBY ORDERED that Petitioner's Objection [27] is
OVERRULED.

IT ISFURTHER ORDERED that Magistrate Judge Gerrilyn G. Brill's
Final Report and Recommendation [25ABOPTED.

IT ISFURTHER ORDERED that the Commissioner’'s Motion to Dismiss
[16] is GRANTED.

IT ISFURTHER ORDERED that Petitioner’'s Motion to Amend [28] and
Motion to Compel [31] ar®ENIED ASMOOT.

IT ISFURTHER ORDERED that a certificate cappealability is

DENIED.

SO ORDERED this 18th day of September 2015.

WILLIAM S. DUFFEY, JR.
UNITED STATES DISTRICT JUDGE
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