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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION
BRIAN SHIBLEY,
Plaintiff,
v. 1:14-cv-1728-WSD
JPMORGAN CHASE BANK, N.A.,
Defendant.
OPINION AND ORDER

This matter 1s before the Court on Defendant JPMorgan Chase Bank, N.A.’s
(“Defendant” or “JPMorgan”) Motion to Dismiss [3] Plaintiff Brian Shibley’s
(“Plaintiff” or “Shibley”) Complaint [1.2 at 5-12]. Plaintiff did not respond to
Defendant’s Motion.

I BACKGROUND

On December 20, 2007, Plaintiff obtained a loan in the amount of
$1,224,000, from Washington Mutual Bank, FA (“WaMu”). (Compl. 5
& Ex. B). Repayment of the loan was secured by a deed (the “Security Deed”) to
real property located at 1407 Hearst Drive, Atlanta, Georgia (the “Property™).

(Id.). Under the terms of the Security Deed, Plaintiff “grant[ed] and convey|[ed] to
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[WaMu], and [WaMu’s] successors aadsigns, with the power of sale, the
[Property].” (Security Deed at 3).

On September 25, 2008, the Office ofriftt'Supervision closed WaMu and
appointed the Federal Deposit InswrarCorporation the Receiver of WaMu
(“FDIC-R”). Also on September 25, 2008etkDIC-R sold substantially all of the
assets and liabilities of WaMu, including rtgage loans, to JPMorgan pursuant to
a Purchase and Assumption Agreement (the “PAA”).

On August 29, 2012, the FDIC-B@ointed JPMorgan to act as
Attorney-in-Fact for the FDIC-R, including execute, on behalf of the FDIC-R,

all instruments of transfer andmveyance, including but not limited

to deeds [and] assignments . . nasy be necessary or appropriate to
evidence the sale or transferawfy asset of [WaMul], including all

! SeeOffice of Thrift Supervision, Qter No. 2008-36, http://www.occ.gov/Static
/ots/directors-orders/do-2008-36.pdf; sdsoPurchase & Assuption Agreement,
https://www.fdic.gov/about/freedom/Waslgton Mutual P_and_A.pdf. These
documents are official records maiimid by the federal government and are
generally available to the public, an@t@ourt may consider them. The Court
takes judicial notice that the FDIC wappointed Receiver of WaMu and sold the
assets and liabilities of WaMu to JPMorgan, pardguo the PAA._See

Fed. R. Evid. 201(b)(2) (coumay take judicial notice of fact not subject to
reasonable dispute because it candoeiiately and readily determined from
sources whose accuracy cannot reasoriablyuestioned); Telts, Inc. v. Makor
Issues & Rights, Ltd 551 U.S. 308, 355 (2007) (@motion to dismiss, court
must consider the complaint and mattarsvhich it may take judicial notice);
Bryant v. Avado Brands, Inc187 F.3d 1271, 1276-12781th Cir. 1999) (court
may take judicial notice of official puib records and may base its decision on a
motion to dismiss on the information in those records).




loans formerly held by [WaMul], pursuant to that certain [PAA] dated
as of September 25, 2008 among.theFDIC-R, and [JPMorgan].

(Assignment [3.2] at 8.

On May 8, 2013, JPMorgan, as attormeyact for the FDIC-R, assigned the
Security Deed, with the powef sale, to JPMorgan._(lat 1). The Assignment
also states: “This Assignment is intendedurther memorialize the transfer that
occurred by operation of law on Septem®, 2008, as authorized by . . . the
Federal Deposit Insuraa Act, 12 U.S.C. § 182d4)(2)(G)()(1).” (Id. at 1).

On February 20, 2014, Aldridge ConapLLP, on behalf of JPMorgan, sent
Plaintiff a Notice of Foreclosure SaltNFS”). (Compl. 9 & Ex. D; sealso
[3.3]).2 The NFS states that JPMorgan igififf's loan servicer, that Plaintiff
defaulted on his loan obligations, andttiPMorgan will conduct a foreclosure

sale of the Property on April 1, 2014. (NFS at 1). The NFS also states that

> Defendant submitted with its Motion Rismiss a copy of the Assignment [3.2]
of Plaintiff's Security Deedo JPMorgan. The Power éftorney is attached to,
and was recorded with, the Assignmeiihese documents are matters of public
record and the Court maonsider them. Seékellabs 551 U.S. at 355; Bryant
187 F.3d at 1276-1278.

® The copy of the NFS attached to Piifts Complaint consists of only three (3)
pages. Defendant submittadull copy of the NFS, comsing of six (6) pages,
with its Motion to Dismiss. Plaintiff lanot objected to the complete copy of the
NFS submitted by Defendant.



JPMorgan is the entity wittihe full authority to ngotiate, amend or modify
Plaintiff's loan, and it provides contacfanmation for JPMorgan. (NFS at 5-6).

On May 6, 2014, Plaintiff, represented by counsel, filed his Complaint in the
Superior Court of DeKalb @unty, Georgia. Plaintiff asserts claims for declaratory
judgment (Count 1) and quiet title (Count Ibased on his assertion that JPMorgan
lacks standing to foreclose on the Property.

On June 5, 2014, Defendant removeel DeKalb County Action to this
Court on the basis of diversity of citizemsljurisdiction. (Notice of Removal [1]).

On June 6, 2014, Defendant movedigmiss Plaintiff's Complaint for
failure to state a claimPlaintiff did not respond to Dendant’s motion. Pursuant
to Local Rule 7.1B, the Court deefidsefendant’'s Motion to Dismiss unopposed.

1.  DISCUSSION

A. Legal Standard

Dismissal of a complaint, pursuantRaile 12(b)(6), ieppropriate “when,
on the basis of a dispositive issue of laa,construction of the factual allegations

will support the cause of action.” Mardh@nty. Bd. of Educ. v. Marshall Cnty.

Gas Dist, 992 F.2d 1171, 1174 (11th Cir. 1993 considering a motion to
dismiss, the Court accepts the plainsiféillegations as true and considers the

allegations in the complaint in the ligmost favorable to the plaintiff. See



Hishon v. King & Spalding467 U.S. 69, 73 (1984); Wa v. Fla. Int'l Univ,

495 F.3d 1289, 1295 (11th Cir. 2007); see &@sant v. Avado Brands, Inc.
187 F.3d 1271, 1273 n.1 (11th Cir. 1999he Court is not required to accept a

plaintiff's legal conclusions as true. S8maltrainal v. Coca-Cola C&b78 F.3d

1252, 1260 (11th Cir. 2009) (citing Ashcroft v. Iga56 U.S. 662, 678 (2009)),

abrogated on other grounds llpwhamad v. Palestinian Auth— U.S. —,

132 S. Ct. 1702 (2012). The Court also wdk “accept as true a legal conclusion

couched as a factlallegation.” Sedell Atl. Corp. v. Twombly 550 U.S. 544,

555 (2007). The complaint, ultimately,rexquired to contain “enough facts to state
a claim to relief that is plaible on its face.” Twombly 550 U.S. at 570.

To state a plausible claifor relief, the plaintiff must plead factual content
that “allows the Court to draw the reasbleainference that the defendant is liable
for the misconduct alleged.” Ighd&56 U.S. at 678. “Plesibility” requires more
than a “sheer possibility that a defendaas acted unlawfully,” and a complaint

that alleges facts that are “merely congisteith” liability “stops short of the line

* The Supreme Court explicitly rejectitsl earlier formulation for the Rule

12(b)(6) pleading standard: “[T]he accepted rule [is] that a complaint should not
be dismissed for failure to state aioh unless it appears beyond doubt that the
plaintiff can prove no set of facts ingoort of his claim which would entitle him

to relief.” Twombly, 550 U.S. at 577 (quoting Conley v. Gibs865 U.S. 41,

45-46 (1957)). The Court decided thtis famous observation has earned its
retirement.” Id.at 563.




between possibility and plausibility té@ntitlement torelief.” Id. (citing

Twombly, 550 U.S. at 557); see algothur v. JP Morgan Chase Bank, NA

569 F. App’'x 669, 680 (11th €i2014) (noting that Conléy“no set of facts”
standard has been overruled by Twomblyd a complaint must contain “sufficient
factual matter, accepted as true, to séatéaim for relief that is plausible on its
face.”). “A complaint is insufficient if it ‘tenders nakedsartions devoid of

further factual enhancement.” dpic Ocean Airways, Inc. v. Floyd

— F. App’x —, No. 14-1242, 2014 WL 7373625, at *1{th Cir. Dec. 30, 2014)
(quoting_Igbal 556 U.S. at 678).

“To survive a motion to dismiss, pldifis must do more than merely state
legal conclusions; they are required le@ge some specific factual bases for those

conclusions or face dismissal of thelaims.” Jackson v. BellSouth Telecomms.

372 F.3d 1250, 1263 (11th Cir. 2004); see &4ote v. Bank of America, NA

— F. App’x —, No. 14-1038, 2014 WL 7356447, at *2L{th Cir. Dec. 29, 2014)
(“[Clonclusory allegations, unwarranteddietions of facts or legal conclusions

masquerading as facts will not prevent dssal.”) (Quoting Oxford Asset Mgmt.,

Ltd. v. Jaharis297 F.3d 1182, 1188 (11th Cir. 2002)).

> Federal Rule of Civil Prockire 8(a)(2) requires the plaintiff to state “a short

and plain statement of the claim showingttthe pleader is entitled to relief.”
Fed. R. Civ. P. 8(a)(2). In Twombhlthe Supreme Court recognized the liberal



B. Analysis

The crux of Plaintiff's Complaint ithat JPMorgan lacks standing to
foreclose on the Property. It is undisputed that Plaintiff executed the Security
Deed and granted to WaMu, and WaMsigcessors and assigns, title to the
Property, with the power of sale. Geptember 25, 2008, the FDIC-R, as the
Receiver of WaMu, By operation of law, succeed[ed] to . . . all rights, titles,
powers, and privileges §fvaMu] . . . and the asteof [WaMu],” including
Plaintiff's Security Deed. SeE2 U.S. C. § 1821(d)(2)() (emphasis added).
The FDIC-R was thus authorized tssggn the assets of WaMu, including

Plaintiff's Security Deed, to JPMorg&nSeel2 U.S.C. § 1821(d)(2)(G)(i)(Il)

minimal standards imposéxy Federal Rule 8(a)(2) batso acknowledged that
“[flactual allegations mudbe enough to raise a right to relaedfove the speculative
level . . ..” Twombly 550 U.S. at 555.

® To the extent Plaintiff asserts that thesignment is not valibecause “[t]here is
no document filed within the De[K]alGounty deed records showing where
[WaMu] transferred its interest over tioe [FDIC-R]” (Compl. § 6), nothing was
required to be filed becaeishe FDIC-R acquired thesets, rights and liabilities of
WaMu, including Plaintiff's Securit{peed, “by operation of law.” Se&? U.S.C.

§ 1821(d)(2)(A)(i);_cf.Nat'l City Mortg. Co. v. Tidwell 749 S.E.2d 730, 733 (Ga.
2013) (citing O.C.G.A. 88 7-1-536, 14-2-1102 U.S.C. 8§ 215a(e)) (in a merger,
the receiving entity is deemed to the same corporation as each bank
participating in the merger, and all righkdand interests of the merging banks are
transferred to the receiving bank by uetof the merger and without any other
transfer). The Court notes further that the Assignment states that “[t]his
Assignment is intended to furthememorialize the transfer thatcurred by
operation of law on September 25, 2008, as auihed by . . . the Federal Deposit




(authorizing FDIC, in its capacity as reogiyto transfer assets of the defaulted
institution). On May 8, 2013, JPMorgaas attorney in fact for the FDIC-R,
assigned Plaintiff's Security Deed, with the power of sale, to JPMorgan.
(Assignment at 1). JPMorgan is thus enditle exercise the power of sale in the
Security Deed.

Plaintiff claims the “Bloomberg onlandatabase” shows that the Security
Deed is held by WASHINGTON MOUAL MORTGAGE PASS-THROUGH
CERTIFICATES, WMALT SERIES 2007-&nd that JPMorgan is not the
property party to seek foreclosure. This database information is not material to
whether JPMorgan has standing to foreclose on the Prdp&gorgia law
requires only that “[tlhe security insment or assignment therof vesting the
secured creditor with title to the securitgtrument shall be filed prior to the time

ofsale....” O.C.G.A. 8§ 44-14-162(bAt the time of foreclosure, even if a

Insurance Act, 12 U.S.C. § 1821(d)(2)(i11).” (Assignment at 1) (emphasis
added). It is troubling that Plaintif’counsel asserts an argument that does not
have a sound basis in law or fact.

’ Plaintiff contends that “[a] look upithin the Bloomberg online database shows
that Petitioner’s [sic] Security Deeslheld by the WASHINGTON MUTUAL
MORTGAGE PASS-THROUGH CERTIFIETES, WMALT SERIES 2007-5,”
and he states that he “has attachedffidavit as evidence showing that the loan
documents are held by the trustee of” tinast. (Compl. 11 8, 25). The purported
affidavit has not been submitted to feurt and Plaintiff does not otherwise
describe the “Bloomberg online databagshg information it purports to convey,
or the sources on which it relies.



person or entity other than JPMorgan tiePlaintiff’'s Security Deed, the only
recorded “security instrument or assiggmhthereof” for the Property was (i) the
Security Deed, by which Plaintiff expreggranted the power of sale to WaMu
and WaMu'’s successors and assignd, (@hthe Assignment, by which the
Security Deed was agned to JPMorgah.

Plaintiff has not, and cannot, state able claim for relief under any legal
theory based on JPMorgan’s alleged lackuthority to foreclose on the Property.
Insofar as Plaintiff's claims for deanlatory relief and quiet title are based on
JPMorgan’s alleged lack of authorityftareclose on the Property, Plaintiff's

claims are requiretb be dismissed.

® To the extent Plaintiff argues thatM&rgan lacks standing to foreclose on the
Property because JPMorgan is Plaintiff's loan servicer and not his “secured
creditor,” the Supreme Court of Georgisstexpressly rejected this argument and
held that “the holder of a deed to secure debt is authorized to exercise the power of
sale in accordance with the terms of the deed even if it does not also hold the note
or otherwise have any beneficial intetren the debt obligation underlying the

deed.” You v. JMorgan Chase Bank43 S.E.2d 428, 431-433 (Ga. 2013); see
also0.C.G.A. § 23-2-114 (“[u]nless the ingment creating the power specifically
provides to the contrary, a . . . successdhefgrantee in a mortgage, deed of trust,
[or] deed to secure debt, . . . or an gsse thereof, or his personal representative,
heir, heirs, legatee, devisee, ocseissor may exercise any power therein
contained.”). The Court notes furthtbat, under the PAA, JPMorgan purchased

the assets, including mortgage loans\w&Mu, Plaintiff's original lender, and

there is no evidence to suggest thatrRiffis loan was sold separately from the
Security Deed to other than JPMorgdtur this reason, Plaintiff's conclusory
assertion—that the NFS was defectieeduse it incorrectlidentified JPMorgan

as the entity or individual with the fudluthority to negotiateamend and modify

the terms of Plaintiff's mortgage—al$ails to support a claim for relief.




Plaintiff also is not entitled to relief on his claim for quiet title because any
right to legal title to the Property he hasubordinate to JPMorgan’s rights under

the Security Deed and Assignment. Sesith v. Georgia Kaolin Co., Inc498

S.E.2d 266, 267-68 (Ga. 1998) (In an acfamquiet title, “a plaintiff must assert
that he holds some current record titlecarrent prescriptive title, in order to
maintain his suit.”). When he executibe Security Deed, Plaintiff granted to
WaMu, and WaMu’s successors and assigns, legal title to the Property until the
debt secured by the Security Deed is paitull. Plaintiff retained only the
equitable right of redemption and the right of possession.OSe&5.A.

8 14-44-60 (“[T]he conveyance of real mersonal property shall pass the title of
the property to the grantee until the debtebts which the conveyance was made
to secure shall be fully paid . . . withethight reserved by the grantor to have the
property reconveyed to him upon theypeent of the debt . . . .”); sedso

McCarter v. Bankers Trust C®43 S.E.2d 755, 757 (Ga..@tpp. 2000). Plaintiff

does not allege that he satisfied his lodhgations, and Plaintiff therefore lacks
current record title or current prescriptive title to the Property. Plaintiff’'s claim for

quiet title is required to be disased for this additional reason.
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[11. CONCLUSION

For the foregoing reasons,
IT ISHEREBY ORDERED that Defendant JPMorgan Chase Bank, N.A.’s

Motion to Dismiss [3] iISSRANTED.

SO ORDERED this 11th day of February, 2015.

WILLIAM S. DUFFEY, JR.
UNITED STATES DISTRICT JUDGE
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