Gaddy v. Terex Corporation et al

INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

JEFFREY GADDY,

Plaintiff, _
V. 1:14-cv-1928-WSD
TEREX CORPORATION, et al.
Defendants.

OPINION AND ORDER

This matter is before the Court Befendant Atlas ABC Corporation’s
(“Atlas”) Motion for Summary Judgmen295]. Also before the Court are
Defendants Terex Corporatioherex South Dakota, In¢:Terex SD”), and Terex
Utilities, Inc.’s (collectively, “Terex’or the “Terex Defendants”) Motions for
Continued Protection of Evidea [327], [335], [347].

l. BACKGROUND

A. Facts

This is a products liability actioneshming from the failure of a 2002 Terex
Hi-Ranger XT 60/70 boom, Serial No.21020554 (the “Subje®oom Truck”),

an aerial lift device. Terex XT aal devices are commonly utilized by tree
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trimming companies. The Subject Bodmuck consisted of a lower boom, upper

boom, and bucket, as depicted in the following diagram:

On April 9, 2014, Plaintiff Jeffrey Glaly (“Plaintiff”’) was in the bucket of
the Subject Boom Truck when the lovwsyom stub fractured, causing Plaintiff to
fall to the ground. Plaintiff sufferedisial injuries resulting in paraplegia.

Plaintiff claims Terex SD negligentipjanufactured and designed the Subject
Boom Truck, and that it failed to warn hioh certain dangers. Plaintiff also claims
that the steel used in the lower boom stub did not meet Terex’s design
specifications. Plaintiff contends thestwas distributed to Terex by Atlas’s

predecessor, LTV Copperweld.



1. The Lower Boom Tube

One of the main components of tbever boom stub in Terex’'s XT-series
trucks is Terex part number 444195, whis a hollow rectangular beam with
dimensions of 10” x 8" x 113”. (Atlas’Statement of Material Facts [295.1]
(“ASMF”) 19 9-10)> On May 4, 1999, Terex revis¢he material specification for
its lower boom tube, requiring it beroprised of high strength, low allow
(“HSLA") steel with a minmum vyield strength of 70,000 psi. (ASMF { 11). The
lower boom tube in the Subject Bodmuck was comprised of ASTM A500
carbon steel with a minimum yield streéhgf 46,000 psi, and thus did not
conform to Terex’s materialpecification. (ASMF Y 12)The lower boom tube is
the part that failed in the Subject Bodmuck, resulting in Plaintiff's injuries.

The Subject Boom Truck was manufaed by Terex on October 4, 2002.
(ASMF 1 5). Between Ma$%999, when Terex revised gpecification to require
HSLA steel, and the October 2002 mauifire of the Subject Boom Truck,

LTV Copperweld supplied Joseph T. RyersonSbn, Inc. (“Ryerson”) with,

among other products, 10” x 8” hollow rectangular steel beams measuring 40 feet

! Plaintiff does not dispute any of teatements of fact presented by Atlas.

(See[303)).

2 LTV Copperweld manufactured strucal steel products, including the type
at issue in this case, through its Struatiivision. In 2005, Atlas acquired the
assets and liabilities of LT Zopperweld’'s Structural Division. (ASMF {1 15-16).



in length. (ASMF { 33). The interiavalls of each of these beams were
die-stamped at 36-inch intervals with LTV Copperweld’s logo, the date of

manufacture of the beam, alhnlentifier, and a heat log number, as depicted

below:

(ASMF 11 19-21). From June 16, 199¢otlgh October 4, 2002, Ryerson cut
certain of these hollow steel beamghte lower boom tube’s 113-inch length and
shipped these parts to Terex. (ASMB4. Ryerson also shipped to Terex a
limited number of 40-foot hollow rectangulbeams, which Tex occasionally cut
in-house to produce lower boadnibes. (ASMF |1 35, 36).

2. LTV Copperweld and ITC

During discovery in this case, it wasdovered that the interior wall of the
lower boom tube in the Subject Bodimuck was stamped with the logo of
Independence Tube Gmration (“ITC”), not LTV Copperweld. (ASMF

19 23-25). The stamp is depicted below:



(ASMF | 25).

ITC was a direct competitor of LTZopperweld. (ASMF { 29). Each
company produced structural tubulagedtproducts by rolling and forming sheets
of steel supplied to them by steel comiean (ASMF 1 17-187, 28). ITC and
LTV Copperweld stamped their respective logos into the interior walls of square
and rectangular-shaped products. (ASMF 1 19-22, 30).

ITC admitted it manufactured theatangular steel beam from which the
lower boom tube was fashioned, and thdidtso sometime in or after the end of
the first quarter of 2001. (ASMF 1 26). GTalso admitted it néher did nor ever
would supply any of its tubular steelppiucts to LTV Copperweld. (ASMF | 38).
Ryerson admitted it did not receive frarmV Copperweld any products bearing
an ITC marking. (ASMF 87). Terex conceded it wanot shipped any tubular

steel product directly from LT\Copperweld. (ASMF  39).



3. Source of the Lower Boom Tube at Issue

Plaintiff claims that Ryerson was tbaly possible source of the steel tube at
iIssue, and, because LTGbpperweld was Ryerson’s grdupplier of steel tubes
during the relevant time frame, LTV Cappveld must have been the ultimate
source of the steel tube at issue. (Bkes Statement of Additional Facts [307]
(“PSAF”) § 22). Plaintiff presents certifications, drafted by LTV Copperweld,
which Ryerson provided to Terex represegtihat the steel it sold was HSLA steel
with a minimum yield strength of 70,0(psi. (PSAF { 25). LTV Copperweld
contends Plaintiff only offers speculatitrat these certifications were presented
with the steel tube at issue in tase. (Response RSAF [312] (“R-PSAF”)

1 25).

In its Order on Ryerson’s Motidor Summary Judgment, the Court
reviewed the evidence regarding whetRgerson provided the steel tube at issue
as follows® The evidence is as followRyerson claims that, between 1999 and
2002, Ryerson provided Terenly with steel manufaated by LTV Copperweld,
not ITC, and thus it could nbiave provided the ITC-maradtured tube that failed

here. (Se®yerson’s Statement of Material Facts [320.2] (“RSMF”) | 16).

3 The Court did not reach the questimnether there was a dispute of fact

regarding whether Ryerson provided theestube to Terex, because the Court
found that, even if Ryerson did, Byon did not owe Plaintiff a duty.



Ryerson claims that it had, by early 2000dgo customers other than Terex all of
the ITC-manufactured steel Ryerson hadsnnventory. (RSMF § 22). Ryerson
claims that, since it did not purchase/ateel tube from ITC after the second
guarter of 2001, it could not have delivemty steel with the ITC stamp to Terex
and thus could not be the source offh€ steel used to manufacture the Subject
Boom Truck. (Se®RSMF 1 23-24). It alsoaims it did not, during the period
1999 to 2004, supply to Terex any ste@h a minimum yield strength below
56,000 psi. (RSMF 1 20).

Ryerson further claims that, in 20@thd 2002, Terex had at its Watertown,
South Dakota facility, HSLA and A500 GraBeB” x 10” x .25” rectangular steel
tube in forty foot lengths. (RSMF | 2Bl.’s Resp. to RSMF [336.1] § 25). In
2001 through 2002, Terex purchased bdobe steel from both Ryerson and a
company called Earle M. Jorgensen Compg&EMJ”). (RSMF { 26; Olson Dep.
46:13-20). Terex received two shipmie of part number 444195 from EMJ on
March 20, 2002, and April 2002, and that, these parts numbered 444195 likely

remained in Terex’s inventory less thamonth before being used in the



manufacture of an XT lower boom stu@.erex’s Statement of Additional Facts
[330] (“TSAF”) {1 17-18}’

Plaintiff, relying on Terex’s assertiondaims that, between April 30, 2002,
and early 2003, Ryerson was Terex’s onlp@ier of part number 444195. (TSAF
1 19). Terex presents evidence thatitits own raw material to make part
number 444195, and did so only on Apri®02, and that this steel was 70,000
psi HSLA steel. (TSAF 11 22-23). Terex also presents evidence that Ryerson
provided Terex with nonconforming IT&amped lower boom tubes which was
used in the following XT trucks: XT Serial No. DK20635, manufacture date
December 3, 2002; and XT S&arNo. DK20768, manufacture date
December 19, 2002. (TR-DSMF 1 16).r&eclaims these two XT trucks were
manufactured during the timeframe aff@rex’s inventory of part number 444195
was exhausted on Qudier 31, 2002. (19l

When Ryerson receives steel fransteel manufacturer, the steel is
accompanied by a certification from themméacturer providing the yield strength
and chemical composition dfie steel. Ryerson provides the manufacturer’'s

certification to customers when requested. (S8#&IF § 12).

4 Plaintiff largely relies on Terex’s agssens and evidence that Ryerson sold

Terex the nonconformingest| at issue. (Sde-DSMF |1 14-16, 19, 20, 22, 23-24,
26).



B.  Procedural History

On June 19, 2014, Plaintiff fled$hComplaint [1]. On March 10, 2016,
Plaintiff filed his Sixth Amended Compldif215], asserting claims of negligence
per se, negligent design and manufacturamgl failure to warn. Plaintiff seeks
punitive damages and attorneys’ feesairRiff asserts a néigence claim against
Atlas, as successor to LTV Copperwdddsed on (1) LTV Gpperweld’s alleged
representations and certifications ttra steel tube was HSLA steel with a
minimum yield strength of 70,000 psi; (& failure to test the steel tube; and
(3) its failure to warn customers and sstirat the steel tube was not HSLA steel
with a minimum yield strength of 70,000 psi.

On September 29, 2016, Atlas filgésl Motion for Summary Judgment.
Atlas argues that the undisputed fasitew LTV Copperweld did not manufacture
or place into the stream of commerce shexl tube used in the Subject Boom
Truck, and thus Plaintiff’'s negligenceagh against Atlas must be dismissed.

Plaintiff concedes that LTV Copperweld did not manufacture the steel tube
used in the Subject Boom Truck. MPi@lf argues, however, that (1) Ryerson
supplied Terex the steel tube used in$lbject Boom Truck; (2) during the time
frame when the Subject Boom Truck waanufactured, Ryerson obtained all of

the tube steel it provided to Terexrnd_-TV Copperweld; and (3) thus, the



evidence shows LTV Copperweld negligergbld, distributed, and certified the
steel.
[I. DISCUSSION

A. Legal Standard

Summary judgment is appropriate wéhe pleadings, the discovery and
disclosure materials on filand any affidavits show th#ttere is no genuine issue
as to any material fachd that the moving party is gited to judgment as a matter
of law. Sedred. R. Civ. P. 56. The pgrseeking summary judgment bears the

burden of demonstrating the absence ofrauges dispute as to any material fact.

Herzog v. Castle Rock Entm’193 F.3d 1241, 1246 (11@ir. 1999). Once the
moving party has met this burden, the nonmoving party must demonstrate that
summary judgment is inappropriate by designating specific facts showing a

genuine issue for trial. _GrahamState Farm Mut. Ins. Cdl93 F.3d 1274, 1282

(11th Cir. 1999). The nonmoving partye®ed not present evidence in a form
necessary for admission at trial; howevhe may not merely rest on his
pleadings.”_ld.

“At the summary judgment stage, facts must be viewed in the light most
favorable to the nonmoving party only if there is a ‘genuine’ dispute as to those

facts.” Scott v. Harris550 U.S. 372, 380 (2007). Where the record tells two

10



different stories, one blatantly contreiid by the evidence, the Court is not
required to adopt that version of thetawhen ruling on summary judgment. Id.
“[C]redibility determinations, the wghing of evidence, and the drawing of
inferences from the facts are the ftioo of the jury . . . .”_Grahani93 F.3d at
1282. “If the record presents factual issube court must not decide them; it must
deny the motion and proceed to trial.” Herz®§3 F.3d at 1246. The party
opposing summary judgment “must do morartlsimply show that there is some
metaphysical doubt as to the material facts.. Where the record taken as a whole
could not lead a rational trier of factfiad for the nonmoving party, there is no

genuine issue for trial.””_Scqtb50 U.S. at 380 (quoting Matsushita Elec. Indus.

Co., Ltd. v. Zenith Radio Corp475 U.S. 574, 586-87 (1986 A party is entitled

to summary judgment if “the facts and irdaces point overwhelmingly in favor of
the moving party, such that reasongi@®ple could not arrive at a contrary

verdict.” Miller v. Kenworth of Dothan, In¢.277 F.3d 1269, 1275 (11th Cir.

2002) (quotations omitted).

B. Analysis
Atlas argues that the undispufiedts show LTV Copperweld did not
manufacture or place into the streantommerce the steel tube used in the

Subject Boom Truck, and thus Plaintiffiegligence @im against Atlas must be

11



dismissed. On a motion for summary judant a plaintiff is required to present
evidence “to make a sufficient showiag [each] essential element of hJ[is]

case..... " Celotex Corp. v. Catreft7 U.S. 317, 323 (1986YUnder Georgia

law, ‘whether proceeding under a stricbiigy or a negligence theory, proximate

cause is a necessary element of a prolchlutity case.” Hoffman v. AC&S, Ing.

548 S.E.2d 379, 382 (Ga..@pp. 2001) (quoting Taliev. City Tank Corg.279

S.E.2d 264 (Ga. Ct. App. 198Xinternal quotation masgkomitted, alterations
adopted). Thus, to survive summanggment, Plaintiff must present evidence
sufficient to create an issue faict as to whether the steabe used in the Subject
Boom Truck was, in fact, manufacturedsupplied by LTV Copperweld. Sak

(citing Davis v. Wells Aluminum Se323 S.E.2d 215 (Ga. Gipp. 1984)).

Atlas presents affirmativevidence that LTV Copperwettid not sell the
steel in question. Atlas shows thaC&dmitted it manufactured the steel tube,
ITC never supplied any prodiscto LTV Copperweld, Rsgrson did not receive any
ITC-marked steel from LTV Copperweldnd LTV Copperweld did not directly
supply Terex with any steel. Plaintiff dorot contest this evidence. Plaintiff
presents evidence that Terex believes, feels “very sure” that Ryerson supplied
the steel tube in question. (Se8AF 1 19). This belief appears to be based on

Terex’s and Plaintiff's process of elimimat. Plaintiff presents evidence that

12



there were only three possible sources of the steel tube in the Subject Boom Truck:
(1) Terex’s own supplies of tubes thatauld have cut down to manufacture part
number 444195; (2) EMJ; and (3) RyersMiith respect to Terex’s own supplies,
Plaintiff presents evidence that Terexdsts own store of tubes to manufacture
part number 444195 on one ocaasin 2002, and that, on that occasion, the steel
used was 70,000 psi HSLA steel. With spro EMJ, Plaintf presents evidence
that Terex received only two shipmemif part number 444195 from EMJ in 2002,
in March and April, and that, after pavtgre provided to it, Terex “likely” used
the parts within one month. Plaintiff thessasons that Ryerson must have supplied
the steel tube in question. Plaintiff theoints to evidence that, for every piece of
Terex part number 444195 that Ryerson sol@ldrex, Ryerson purchased all of its
steel from LTV CopperweldPlaintiff thus concludes that, because Ryerson was
the only possible supplier of the stagbe in question, and because LTV
Copperweld was Ryerson’s only sourcefart number 444195, LTV Copperweld
must have been the sourcelod steel tube in question.

Plaintiff's reasoning has a critical flavihe evidence does not support that
Ryerson—and thus LTV Copperweld—wtag only possible source of the steel
tube, because the evidence does not rule out that the steel in question may have

come from EMJ. First, the evidence slsoanly that “it is more likely than not”

13



that Terex consumed its shipment€£dlJ steel before Terex manufactured the
Subject Boom Truck in October 200@PSAF § 19). Terex’s representative,
James Olson, testified that it was pbisiTerex had EMJ-sourced steel in its
inventory at the time the Subject Bodmuck was manufactured. (Olson Dep. at
172). He also testified that therenis way of “knowingly exactly” whether
Ryerson or EMJ supplied the lomgoom tube in question. (ldt 258)° Viewing
this evidence in the light most favorableRtaintiff, Plaintiff shows only that it is
possible that Terex received the steejuestion from Ryerson and LTV
Copperweld. Plaintiff thus can only spedalas to the actual source of the steel.
The mere possibility that Tex received the steel tufiem LTV Copperweld, in
the face of uncontradictedidence that LTV Copperweld ditbt receive or
provide ITC-stamped steel, is insufficientd@ate a genuine issoématerial fact.

SeeCordell Consultants, Inc. Money Purchase Plan v. Abblatt 11-80416-CIV,

2015 WL 11539507, at *4 (S.D. Flbov. 9, 2015), aff'd sub non€ordell

Consultant, Inc. Money PurceaPlan & Trust v. AbbagttNo. 15-15488, 2017 WL

1055565 (11th Cir. Mar. 21, 2017) (“If positestimony to the contrary exists, an

> In its opposition to Ryerson’s Mion for Summary Judgment, Terex also

presented evidence that Ryerson supplied Terex with ITC-stampeédfsteel
October 31, 2002. This evidence, however, does not support that Ryerson
provided the ITC-stamped steel usedha October 4, 2002 manufacture of the
Subject Boom Truck.

14



inference cannot be a basis for arguhwrfor fact finding.” (citing, among

others, Clover v. Total Sys. Serv$76 F.3d 1346, 1354-581th Cir. 1999))).

The Georgia Court of ppeals’ decision in Davis v. Wells Aluminum Se.,

Inc., 323 S.E.2d 215 (Ga. Ct. App. 1984) is instructive. In Dakesplaintiff
injured his back when removing a stapaluminum that was lodged in a die
cutting machine. The plaintiff alleged thhe strip of aluminum was defective,
and alleged that the strip was manufiaetl by the defendant. The evidence
showed that strips of aluminum of ttyge in question were obtained by the
plaintiff's employer from only two supplis: the defendant and a competing
supplier. The aluminum strip in gst@n had a groove along its length that
identified it as being manufactured by tbompeting supplier. The defendant’s
aluminum strips did not have a grkaal identification mark. The Daveourt
noted that “[s]everal depositions containedhe record clearlyndicate that the
presence of the groove precludes any |bigyiof the piece of aluminum in
guestion having been manufactured bfeddant.” 323 S.E.2d at 216. The
plaintiff relied upon evidence that, on the ddyhe plaintiff's injury, his employer
received from defendant a shipmengbfminum strips and “additional evidence
as to the physical layout and proceduréatfacility (which was the site of the

injury) to show that the specific aluminustrip which caused the injury must have

15



been a part of that shipment from defendant.” Ttie plaintiff also presented
expert testimony that the defendantynhave incorporated the competing
supplier’s identifying groove mark, bttie court noted there was no direct
evidence this actually occurred. Iragting the defendant’s motion for summary
judgment, the Georgia Court of Appeatmcluded that “[t]he evidence that
defendant was not the manufacturetha aluminum strip in question is
uncontradicted. The speculations and dagions upon which plaintiffs rely are
not sufficient to create a genuine issdienaterial fact for a jury.”_Id.

The evidence here is $imgly similar to the evidence before the court in
Davis The defendant in Dayiske Atlas here, presentedifirmative evidence that
it did not supply the component part inegtion. Here, the &ence is that LTV
Copperweld did not manufacture the steels not supplied steel by ITC, and that
Ryerson did not receive ITC-stamped sfeein LTV Copperweld. The evidence
here, including from ITC, ithat ITC manufactured the part that failed._In Davis
as here, the plaintiff relied upon circumstantial evidence to attempt to establish that
the defendant was the only possildeirse of the component. In Dayvthe
evidence relied upon by the plaintiff was tha the day of the plaintiff's injury,
his employer received from the defendarshipment of aluminum strips and

“additional evidence as toealphysical layout and prodere at the facility (which

16



was the site of the injury) to show thihe specific aluminum strip which caused
the injury must have been a parttibat shipment from defendant.” IdHere,
Plaintiff also presents speculative circuamdtal evidence to attept to show that
LTV Copperweld was the only pob$ source of the steel.

Plaintiff's attempts to distinguish Dawse unconvincing. Plaintiff
concedes that LTV Copperweld did moanufacture the steel in question, and
argues instead that LTV Copperweld neghdy filled a Ryerson order for part
number 444195 and negligently sold aedtified the nonconforming ITC-stamped
steel to Ryerson. Plaintiff appears to argue that Dawies only to products
liability cases in which a plaintiff isequired to show that a defendant
manufactured the product at issue. Proximate cause, however, is a necessary

element in any negligence awti including this one. Sd&ozier Crane & Mach.,

Inc. v. Gibson 644 S.E.2d 333, 336 (Ga. Ct. A@f07). In all negligence actions,

if a plaintiff cannot establish whethardefendant’s acts caused the plaintiff's
injuries, the plaintiff cannot succeed o hiegligence claimRegardless whether
the specific question is who manufactueedomponent or who supplied it, Davis
applies.

The Court concludes that, like the plaintiff in DaVis|he speculations and

conclusions upon which [P]laintiff[] rel[iegre not sufficiento create a genuine

17



issue of material fact for a jury.” _Iddere, no reasonable jury could find, viewing
the evidence in a light most favorableR@intiff, that LTV Copperweld supplied
the steel tube at issue. Atladtion for Summary Judgment is granfed.

[I11. CONCLUSION

For the foregoing reasons,

IT ISHEREBY ORDERED that Defendant Atle ABC Corporation’s
Motion for Summary Judgment [295]&RANTED.

IT ISFURTHER ORDERED that Defendants TexeCorporation, Terex
South Dakota, Inc., and Teréltilities, Inc.’s Motions fo Continued Protection of
Evidence [327], [335], [347] atl®@RANTED.

SO ORDERED this 11th day of May, 2017.

Witk b Mt

WILLIAM S. DUFFEY, JR.
UNITED STATES DISTRICT JUDGE

® In connection with the motions feummary judgment filed in this action,

the Terex Defendants filedssral motions for continued protection of evidence.
The Terex Defendants seeknaintain under seal cemadlesign drawings of the
XT machines and XT componigpart inventory and purchase history. Courts have
routinely held that such sensitive dataamfidential and subject to protection.
See, e.g.American Standard, Inc. v. Pfizer, In828 F.2d 734, 740 (Fed. Cir.
1987). The Court, having reviewed thetaerals Terex seeks farotect, finds the
materials are sensitive business informatang the Court grants Terex’s motions
for continued protection of evidence.
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