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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

HELGA GLOCK,
Plaintiff,

V. CIVIL ACTION FILE
NO. 1:14-CV-3249-TWT

GASTON GLOCK, SR., et al.,

Defendants.

OPINION AND ORDER

This is a RICO action. It is befothe Court on the Oendants Gaston Glock
Sr., Glock Ges.m.b.H., Glock, Inc., GloAmerica S.A., Glok (H.K.) Ltd., CON
Holding GmbH, Joerg-AndreasLohr, Lohr + Company GmbH
Wirtschaftspringsgesellschaft, Rochuslikinand Karl Walter’s Motion to Dismiss
[Doc. 187], the Defendant Hubert Willam’Motion to Dismiss [Doc. 191], and the
Defendant Peter Manown’s Motion to Diswi[Doc. 192]. For the reasons set forth

below, the Defendants’ Motions to Dismiss are GRANTED.
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l. Background

In 1963, the Plaintiff Helga Glock and the Defendant Gaston Glock, Sr. (“Glock
Sr.”) founded Glock KG, an Austrian limited partnership.the beginning, Glock
KG was a small manufacturing business that Surtain rods and brass fittings for
doors and windows, as well as machine gutstaad knives for the Austrian armg.”
Later, Glock Sr. developed a pistol witle hopes of winning a gun supplier contract
with the Austrian army His pursuits were eventualuccessful: Glock Sr. patented
the Glock 17 semi-automaticgbol and signed a contraetth the Austrian army to
supply the pistot. In 1983, Glock KG became Glock Ges.m.b.H. (the “Parent
Company”)? While producing pistols for the Austrian army, the Parent Company
discovered it could produce more pisttian could be sold in Austfidhus, in 1985,
Glock Sr. turned his attention to the Antan gun market, creating a subsidiary —

Glock, Inc. —in Smyrna, Georgi#lock, Inc., which was a wholly-owned subsidiary

! Second Am. Compl. 11 123-24.
2 Id. § 124.

3 Id. 1 128-131.

4 Id. 1 132-134.

> Id. § 135.

6 Id.  139.

! Id. 1 140-42.
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of the Parent Company, distributed plstthat were manufactured by the Parent
Company in Austrid.Glock, Inc. quickly becameery successful in the U™As the
Plaintiff explains, “[i]ts high degree of soess in penetrating the world’s largest gun
market, combined with antamated profit margin per pistof 68%, made Glock, Inc.

a cash cow and extraordinamgalth-generating machiné®”

Originally, the Plaintiff ownd 15% of the Parent CompatBut, in 1999, the
Plaintiff began transferring her Pare@bmpany shares into a private Austrian
foundation called the Glockrivatstiftung (the “Glock Foundation”j? After
transferring the vast majority of her sbainto the Glock Foundation, the Plaintiff
was left with only a 1% interest in the Parent Compawhile the Plaintiff and
Glock Sr. were joint founders of the &gk Foundation, “Glock Sr. retained, for
himself only, the ability to . . . changbe terms of the deed that created the

foundation.** As a result, after the Plaintiind Glock Sr. divorced in 2011, “Glock

8 Id. 19 142, 153.

° Id. 1 144,
10 Id. 1 145.
t Id. 1 218.

12 Id. 19 23, 218.
13 Id. 1 219.
14 Id. 1 23.
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Sr. unilaterally changed the deed for thec¢klFoundation so as to remove Ms. Glock
and their children (Brigitte Gaston Jr., and Robert) as beneficiaries of the
foundations.*

This action arises out of certain business transactions involving the Parent
Company and Glock, Inc. Specifically, tRdaintiff contends that the Defendants
orchestrated a series of fraudulent transactions involving the Parent Company and
Glock, Inc., which ultimatelgepressed the value of her B¥nership interest in the
Parent Companif.First, the Plaintiff alleges th&lock Sr., with the help of his co-
Defendants, “hatched the thef 50% of the ownership of Glock, Inc.,” which was
the Parent Company’s most valuable a¥sghe alleges that, shortly after Glock, Inc.
was incorporated, Glock Sr. ordered that 5if9lock, Inc. shares be transferred to
a company called Unipatent, whislas owned by a company called RedfitGlock
Sr. owned 100% of the shares of Reoftcordingly, Glock Sr. controlled and

indirectly owned 100% of Unipatent”” Second, the Plaintiff alleges that the

15 Id. 1 24.
16 Id. 11 221, 230.

o Id. 1 222.
18 Id. 1 226.
19 Id. 1 228.
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Defendants siphoned money fréhe Parent Company anddgk, Inc. to Glock Sr.
through licensing and royalty payments. Fmtance, she contends that Glock Sr.,
with assistance, charged Glothe. for using the Glock log8.But, according to the
Plaintiff, these licensing and royalty paymesit®uld have been paid directly to the
Parent Compans,. Third, the Plaintiff alleges that the Defendants set up a series of
shell corporations that allowed them to agprate funds and assetsGlock, Inc. for
themselves. Specifically, she allegesttithe Defendants “set up a multistage,
fraudulent billing program that artificially reded the stated profits of Glock, Inc.,
and diverted these monies to Glock SrFourth, the Plaintiff asserts that, through
fraudulent loans, the Defendants usemh§liltinvest to siphon funds from Glock,
Inc.? Fifth, the Defendants allegedly usednies from Glock, Inc. to set up sham
real-estate holding companiés.

Based on these allegedly fraudulent transactions, the Plaintiff brought suit

against multiple parties, including Glock She Parent Company, Glock, Inc., and

20 |d, 9 239-245, 249.

2t Id.
2 Id. § 278.
23 Id. 1 367.

24 Id. 191 402-4009.
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the Glock Foundation. She asserts thaCieEendants executed a scheme in order to
misappropriate assets from the Parenm@Bany and Glock, i, and that this
amounted to a violation of the federal Retger Influenced and Corrupt Organizations
Act (“RICO”). To show that she personakyffered an injury, the Plaintiff states
“Glock Sr. purposefully and improperlydeced the value of assets held by [the
Parent Company], the valué [the Parent Compangnd Ms. Glock’s ownership
interests in [the Parent Company] a@tbck, Inc. (the cash cow of the “Glock
Group”)."® According to the Plaintiff, although her divorce from Glock Sr. took place
in 2011, and the allegemisappropriation began in the mid-198Gis was the
intended victim of the schem&ln addition to her federal RICO claim, the Plaintiff
asserts that the Defendants violated the Georgia RICO statute.

Initially, a number of the Defendantgetl a Motion to Stay based on certain
judicial proceedings in Austrfd Since the Plaintiff's divorce from Glock Sr. in 2011,
the Plaintiff has filed a number of lawsuits Austria against Glock Sr. and other
parties that are also named Defendantghis action. The Court granted the

Defendants’ Motion to Stay this actidmased on the doctrine of international

25 Id. § 221.
26 ﬁ ﬂ 2
27 [Doc. 45].
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abstention, but also allowed the Plaintiff to amend her Complaint so to avoid any
potential overlapping issues between the legal actfonise Plaintiff amended her
Complaint, and so the Court lifted the stay.ater, the Plaintiff amended her
Complaint for a second tinf@ The Defendants now move to dismiss.
Il. Legal Standard

A complaint should be dismissed under Rule 12(b)(6) only where it appears that
the facts alleged fail to staae‘plausible” claim for relief* A complaint may survive
a motion to dismiss for failure to state aiol, however, evenifis “improbable” that
a plaintiff would be able to prove thosa&cts; even if the possibility of recovery is
extremely “remote and unlikely*?In ruling on a motion talismiss, the court must
accept the facts pleadedthe complaint as true andrstrue them in the light most

favorable to the plaintiff* Generally, notice pleading iff that is required for a valid

2 [Doc. 117].
2 [Doc. 159].
% [Doc. 182].
3L Ashcroftv. Igbal 129 S. Ct. 1937, 1949 (2009)-®. Civ. P. 12(b)(6).

% Bell Atlantic v. Twombly 550 U.S. 544, 556 (2007).

33

See Quality Foods de Centro America, S.A. v. Latin American
Agribusiness Dev. Corp., S.A711 F.2d 989, 994-95 (11th Cir. 1983); see also
Sanjuan v. American Bd. of Psychiatry & Neurology, |40.F.3d 247, 251 (7th Cir.

1994) (noting thatat the pleading stage, the plaintiff “receives the benefit of
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complaint** Under notice pleading, the plairtifieed only give the defendant fair
notice of the plaintiff's claim and the grounds upon which it résts.
[ll. Discussion

A. Shotgun Pleading

Inits initial Order granting the DefendahMotion to Stay, the Court noted that
the Plaintiff's Complaint was a typical example of shotgun pleadit{§]or each
Count in the Complaint, the Plaintiff..incorporat[ed] each antecedent allegatitn.”
In their Motions to Dismiss, the Defendaiigain raise the issue of shotgun pleading.
Specifically, the Defendants argue tha $econd Amended Complaint (“SAC”) fails
to provide a “short and plain statement” for each cfiimsupport of their argument,

the Defendants cite Weiland v. Palm Beach County Sheriff's Officevhich the

imagination”).

% SeeLombard's, Inc. v. Prince Mfg., Inc753 F.2d 974, 975 (11th Cir,
1985), cert. deniedt74 U.S. 1082 (1986).

% SeeErickson v. Pardys$51 U.S. 89, 93 (2007) (citing Twombl§50
U.S. at 555).

% [Doc. 117], at 8.
3 1d.at9.

38 Glock Sr., et al.’s Mot. to Dismiss, at 67.
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Eleventh Circuit identified four categories of shotgun pleadihhe Eleventh
Circuit characterized thed@r categories as follows:

The most common type — by a long shot — is a complaint containing
multiple counts where each count adogie allegations of all preceding
counts . . .. The next most common type . . . is a complaint that does not
commit the mortal sin of re-allegiradl preceding counts but is guilty of

the venial sin of being repletetiv conclusory, vague, and immaterial
facts not obviously connected to anytpaular cause of action. The third
type of shotgun pleading is one that commits the sin of not separating
into a different count each cause ai@e or claim for relief. Fourth, and
finally, there is the relative rare sifi asserting multiple claims against
multiple defendants without specifying which of the defendants are
responsible for which acts or omisss, or which of the defendants the
claim is brought againét.

The Defendants state that the SAC apptafall into all four categories. For
example, they assert that the SAC ‘%afs, realleges, cross-references and
incorporates hundreds of paragraptsThey point out that numerous paragraphs
incorporate Sections | through V — whicomprise 409 numbered paragraphs — in
their entirety?? Moreover, the Defendants assert that the SAC ioflilhmaterial,

vague facts that are “untetheredatny particular cause of actioft.As an example,

%9 792 F.3d 1313 (11th Cir. 2015).

0 Id. at 1321-23 (footnotes omitted).

1 Glock Sr., et al.’s Mot. to Dismiss, at 68.
42 Id.

43 Id.

T:\ORDERS\14\Glock\mtd2twt.wpd -9-



they note that the Plaintiff made allegations regarding whether loans from the
Plaintiff’'s mother that were given to tiaintiff and Glock Sr. to start Glock KG in
1963 were ever repafdThe Plaintiff then “incorporatebese allegations about loans
made in the 1960s into every Count of the SAT.”

The Court agrees with the Defendaiiise SAC is “in no sense the ‘short and
plain statement of the claim’ required Rule 8 of the Federal Rules of Civil
Procedure® It contains 1,810 paragraphs, mariyvhich contain repetitive factual
allegations or factual allegations that arelevant to the statadaims. This “force[d]
the [] [Clourt [to] sift through the facts presenteadadecide for [itself] which [a]re
material to the particular cause of action asseff€tid’be sure, in the SAC — unlike
in the Plaintiff's first Complaint — the &htiff does not “incorporate every antecedent
allegation by reference into each subsequent cl&inBut the Plaintiff does

incorporate hundreds of paragraphs into eachnt, meaning each count s “is replete

4“4 1d. at 69.
= Id.
4 Maglutav. Sample56 F.3d 1282, 1284 (11th Cir. 2001) (per curiam).

47 Strategic Income Fund, L.L.G. Spear, Leeds & Kellogg CarB05
F.3d 1293, 1295 n.9 (11th Cir. 2002) (thirebldourth alternations in original).

4 Wagner v. First Horizon Pharm. Corg64 F.3d 1273, 1279 (11th Cir.
2006).
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with factual allegations that could notgsibly be material to that specific coufit.”
As a result, the Court finds that the Plaintiffs SAC is an impressible shotgun
pleading?

B. Pleading Based on “Information and Belief”

Next, the Defendants contend that 8%&C must be dismssed because it fails
to comply with Federal Rule of Civil Peedure 9(b). Under Rule 9(b), a complaint
must “state[] with particularity . . . ghcircumstances constituting fraud or mistake.”
Specifically, the “plaintiff must plead facts to time, place, and substance of the
defendant’s alleged fraud, espfically the details of the defendants’ allegedly
fraudulent acts, when they occurred, and who engaged in tRdine’ Defendants
argue that because the SAC is largely based on the Plaintiff's “information and

belief,” the SAC does not provide the necesganyicularity. When Rule 9(b) applies,

“  Magluta 256 F.3d at 1284.

0 Lampkin-Asam v. Volusia Cty. Sch. B®61 F. App’x 274, 277 (11th
Cir. 2008) (per curiam) (“A complaint théils to articulate claims with sufficient
clarity to allow [] defendant[s] to frame a responsive pleading constitutes a ‘shotgun
pleading.” (citation omitted)).

> FeD.R.Civ.P. 9(b).

52 Hill v. Morehouse Medical Assocs., IndNo. 02-14429, 2003 WL
22019936, at *3 (11th Cir. Aud.5, 2003) (quoting United &tes ex rel. Clausen v.
Laboratory Corp. of Am.290 F.3d 1301, 1311 (11th Cir. 2002)).
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“pleadings generally cannot bedeal on informatin and belief [.]>* “However, Rule
9(b)’s heightened pleading standardpgleed less stringently when specific factual
information about the details of the dich are peculiarly within the defendants’
knowledge or control® Still, the plaintiff must support his or her pleading with
“specific facts supporting a strong inference of fratidBald or otherwise
conclusory allegations will not sufficé®”

The Court finds that the SAC does ndisfg Rule 9(b)’s pleading standard. In
the SAC, the Plaintiff alleges facts bdsmn “information and belief” more than 250
times. More importantly, though, the Plaintiff fails on many occasions to provide
specific facts to support her allegationséxdon information and belief. For example,
a large part of the Defendahtlleged scheme was tiraudulent sale of shares of
Glock, Inc. to Unipatent. The Plaintiff afjes: “The value of the securities in Glock,

Inc. exceeded $5,000. Unipatent purportedly paid $75,000 for the securities. On

> Clausen290 F.3d at 1310 (quoting United ®mex rel. Stinson, Lyons,
Gerlin & Bustamante, P.A. v. BlU@ross Blue Shield of Ga., In@55 F. Supp. 1040,
1052 (S.D. Ga. 1990)).

> Great Florida Bank v. Countrywide Home Loans, IiND. 10-22124-
CIV, 2011 WL 382588, *5 (S.D. Fla. Feb. 3, 201dijing U.S. ex rel. Heater v. Holy
Cross Hosp., In¢510 F. Supp. 2d 1027, 1033 (S.D. Fla. 2007)).

> Stinson 755 F. Supp. at 1052 (quotikdexner v. First Manhattan Co.
902 F. 2d 169, 172 (2d Cir. 1990)).

% d.
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information and belief, Unipatent never @ally paid this purchase price for the
securities. Rather, it is believed that gares were simply transferred from Glock
Ges.m.b.H to Unipatent”The Plaintiff provides no additional facts to support her
conclusion that Unipatent did not actuapy for the shares. This is simply a
conclusory allegation. Thushe Court has no basis to infer that the transfer was
fraudulent.

The other key part of the Defendanédfeged scheme was the transfer and
diversion of money from Glock, Inc. Bubnce again, the Plaintiff fails on many
occasions to support these allegations with specific faEts. example, the Plaintiff
alleges that Glock, Inc. made fraudulent payments to Glock America. For one
allegedly fraudulent transfer — “The $1,2000 Transfer to Taziria” — the Plaintiff
states:

At the direction of Glock Sr., on infmation and belief, Taziria sent a

sham invoice to Glock America fordasultancy services” that Taziria

allegedly provided to Glock America.. On information and belief, the

funds . . . originated from funds earned by Glock, Inc. and wired out of

its accounts in the United States3lmck America accounts held outside

of the United States, in payment Fraudulent Americas Invoices (and
interest earned thereon, whicghtfully belonged to Glock, Inc3.

> Second Am. Compl. 11 231, 420.
>8 See, e.qg.d. 11 440-41, 445, 453-53, 462-63, 468-69.
>9 Id. 11 1012, 1017.
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Thus, the Plaintiff, building on multipleevels of speculabn, alleges Glock Sr.
ordered the payment and that the pagpimwas made from Glock, Inc. funds.
However, there are no supporting factsuggest that the money actually came from
“funds earned by Glock, In¢”Nor are there any supporting facts to suggest Glock
Sr. ordered the paymett. Because these types of conclusory and speculative
allegations are woven throughout the SAle Court finds that the SAC fails to
comply with Rule 9(b¥?> As a result, the Court finds that the SAC should be
dismissed. Despite the SAC'’s insufficiencies, the Court will review the Plaintiff's
specific clams to determine whether stated any plausible claims for relféf.

C. RICO Claims

60 Id. 1 1017.

®1  See,e.qgid. 11009 (speculating that Glock Sr., Ewert, and Willam “were
aware of and directed the[] trsfiers” from Glock America),_idff 1012-14
(speculating that Glock Sr. ordered the transfer of Glock, Inc. funds).

%2 SeeUnited States ex rel. Clause. Laboratory Corp. of Am290 F.3d
1301, 1313 (11th Cir. 2002) (“If Rule 9(b) isaarry any water, it must mean that an
essential allegation and circumstanc&afidulent conduct cannbé alleged in such
conclusory fashion.”).

63 Phillips v. City of Atlanta No. 1:15-cv-03616-TWT-RGV, 2016 WL
5429668, at *7 (N.D. Ga. July 29, 2016) (“[&je the defendants have also argued
that Phillips’ first amended complaint failsgtate any plausible claims for relief, the
Court ‘deems it proper to [also] review [defendants’] [m]otion [to dismiss] on the
merits[.]” (quoting Andela v. University of Miami692 F. Supp. 2d 1356, 1370 (S.
D. Fla. 2010)), report and recommendation adgptied 1:15-CV-3616-TWT, 2016
WL 5394116 (N.D. Ga. Sept. 16, 2016).
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To state a claim for a violation of tifiederal RICO Act;[8] 1964(c) requires
civil RICO plaintiffs to allege and prve a domestic injury to their business or
property.® The Defendants argue that the Piffinas an Austrian citizen, whose
claims relate to her ownership of anshan company, hasot suffered a domestic
injury as required by RICO.

In RJR Nabisco Inc. v. European Communitiie U.S. Supreme Court

considered whether RICO'’s private rightaation has extraterritorial application. In
holding that it does not, the Court statedtth8 U.S.C. § 1964(c) “requires a civil
RICO plaintiff to allege and prove a dortiesnjury to business or property and does
not allow for recovery for foreign injurie$”’However, the Supreme Court did not
define a “domestic” and “foreign” injur§f.Since the Supreme Court’s ruling, several

district courts have addressed this is€uer example, in Bascuiian v. Daniel Yarur

ELS Amended ComplaintAthe Southern District of New York held that when

% Tatung Co., Ltd. v. Shu Tze HsNo.: SA CV 13-1743 (DOC) (ANX),
2016 WL 6683201, at *%C.D. Cal. Nov. 14, 2016) (citing RJR Nabisco, Inc. v.
European Cmty.136 S. Ct. 2090, 2111 (2016)).

05 RJR Nabiscp136 S. Ct. at 2111.
06 Id.

7 SeeCity of Almaty, Kazakhstan v. Ablyazo%5-CV-5345 (AJN), 2016
WL 7756629, at *7-9 (S.D.N.Y. Dec. 23, 2016) (describing the different approaches
to the domestic-injury rule).
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presented with an alleged economic injury, the court should focus “upon where the
economic impact of the injury was ultimately feit.Essentially, “(1) who became

poorer, and (2) wheredlthey become pooref?In Tatung Co., Ltd. v. Shu Tze Hsu

the Central District of Califeria declined to follow Bascufiaaiting concerns that its
approach “amounts to immunity for U.S.rporations who, acting entirely in the
United States, violate civil RICO atdhexpense of foreign corporations doing
business in this country” and prevents sitsforeign individual[s] . . . for financial
injuries incurred while they are workingaveling, or doing business in this country

as the result of an American RICO operati@tiThe plaintiff in_ Tatungvas a foreign

corporation that maintained a U.S. “hubhd had allegedlypeen injured by a
conspiracy to prevent it from collecting onambitration award issued in Califorrfia.
The court heldhat the plaintiff suffered a domestigury because “the ‘defendants
specifically targeted their conduct at Calif@ with the aim of ‘thwarting Tatung’s

rights in California.”™

% No. 15-CV-2009 (GBD), 2016 WE475998, at *4 (S.D.N.Y. Sept. 28,
2016).

%9 Id.

°  Tatung 2016 WL 6683201, at *7.

o d. at*7.

5 Id. (quoting the plaintiff's supplemental opposition brief, at 6).
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Here, the Court does not have to choaseapproach; the Plaintiff's alleged
economic injury does not qualify as a dotiemjury under either approach. Under
the Bascufarule, the Plaintiff's alleged injuris undoubtedly a foreign injury. The
RICO injury alleged is the reduced valuetloé Plaintiff's 1% ownership interest in
the Austrian Parent Company. The Pldintas an Austrian citizen and resident,

suffered her loss in Austrid For the_Tatungpproach, the Plaintiff clearly was not

“working, traveling, or daig business” in the United States when she was injtired.
She has not alleged that she holds anytessanaintains any other presence in the
United States. She statedie SAC that she suffered enjury by the theft of Glock,
Inc. shares, but that injury was only irelit. Indeed, she admitsthe SAC that she
never held a direct interest in Glock, IficThis is unlike the plaintiff in Tatung
foreign corporation that maintained a U.S. presence and was doing business in the
United States when it was injuréy.

In response, the Plaintiff first contenithst this Court should look to antitrust

law and borrow a test that is used to determine whether anticompetitive behavior

3 SeeBascuiian2016 WL 5475998, at *6.

™ Tatung 2016 WL 6683201, at *7.
> Second Am. Compl. § 1642,
® Tatung 2016 WL 6683201, at *7.
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occurring outside the U.S. falls under the ambit of U.S. antitrust statufbs
“substantial effects” test asks whethes thtefendant’s “conduct istended to or has
produced ‘substantial effects’ in the United StatésThe Plaintiff notes that the
Foreign Trade Antitrust Improvements Act (“FTAIA”) employs this test in its
domestic-injury provision. The Court, howery“finds reliance on extraterritoriality
jurisprudence from antitrust context to aeodds with the RJR Nabisco Court’s
express ‘reluctance’ to determine the teriébbscope of Seath 1964(c) by reference

to its past interpretations of the antitrust statufg¥/hile the RJR NabiscGourt did

briefly mention the FTAIA, it did so in the context of explaining why 8§ 1964(c)
should not be read as broadly as the Claytorf®8pecifically, the Supreme Court
noted that Congress, through the FTAIAgfie[d] precisely the antitrust laws’
extraterritorial effect and [] exclude[d] imotheir reach most conduct that ‘causes only

foreign injury.” The Supreme Court then stattitht this congressional action

" Pl’s Resp. Br., at 73.

8 SeeUnion Comm. Servs. Ltd. v. FCA Int'l Ops. LL §8lo. 16-cv-10925,
2016 WL 6650399, at *4 (E.D. Mich. Nov. 10, 2016).

9 City of AlImaty, Kazakhstan v. Ablyazo#5-CV-5345 (AJN), 2016 WL
7756629, at *8 n.9 (S.D.N.Y. Dec. 23, 2016) (@tRJR Nabisco, Inc. v. European
Cmty, 136 S. Ct. 2090, 2109-2111 (2016)).

80 RJR Nabiscp136 S. Ct. at 2110-2111.
81 Id.
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“counsel[s] against importing into RICO tleo€layton Act principles that are at odds
with the Court’s current extraterritoriality doctrin® Thus, the Court is not persuaded
that borrowing the substantial effects test from the FTAIA is proper.

Next, the Plaintiff asserts that, wheletermining whether a plaintiff has
suffered a domestic injury, the Court shdolok to where the bulk of the racketeering
activity took placé? The Plaintiff points to a varietyf cases that she claims support
the conclusion “that the developing rule isremt the place whepdaintiffs ultimately
feel harm as less importaihian where the racketeeriagts take place and cause the
harm.®® The Court disagrees. This interpt@ta of the domestic injury requirement

would violate_RJR Nabis¢® holding that the RICO statute does not authorize a

private right of action for domestic racketing activity that results in a foreign

% 1d.

8 SeeCity of Almaty, 2016 WL 7756629, at *8 n.9 (concluding that, in the
RICO context, the court’s reliance on thebstantial effects test would not be in
accordance with RJR Nabs)c8ut sedJnion Commercial2016 WL 6650399, at *4
(employing the substantial effects testiiermine whether the plaintiff suffered a
domestic injury).

% Pl.’s Resp. Br., at 74.
% 1d. at 82.
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injury.®® Moreover, the cases the Plaintiff citdo not stand for the proclamation that
the location of the alleged RICO conduct is the most important fdctor.
To be sure, the majority of the RIG©ONnduct alleged by the Plaintiff took place
in the United States, but that does nwan she suffered a domestic injury. The
Plaintiff does not fall into any of ¢hscenarios considered by the Tatangrt®® As
noted above, she has no presence in the United States and any injuries she suffered

occurred in Austria, where she owns her itfierest of the Parent Company. As a

% SeeRJR Nabisco, Ina. European Cmty136 S. Ct. 2090, 2111 (2016)
(“Section 1964(c) requires a civil RICO plafhto allege and pyve a domestic injury
to business or property and does notvaltecovery for foreign injuries.”).

87 SeeTatung Co., Ltd. v. Shu Tze HsNo.: SA CV 13-1743 (DOC)
(ANXx), 2016 WL 6683201, at *7-8 (C.D. Cal.oM. 14, 2016) (findig the plaintiff
suffered a domestic injury because the plaintiff maintained a “hub” in the U.S., did
business in the U.S., and was preventethfoollecting on a California arbitration
award due to the RICO camisacy); Union CommercialP016 WL 6650399, at *4-5
(finding the plaintiff did not suffer a domestic injury because the foreign plaintiff
contracted to distribute cars in Angola artte“bnly specific injury of which plaintiff
complains — lost sales and lost profits — occurred entirely outside of the United
States”);_Eceed Indust., LLC v. YouniNo. 15 C 14, 2016 WL 6599949 (N.D. Il
Nov. 8, 2016) (dismissing RICO claims besauhe plaintiffs suffered their injuries
in the United Arab Emirates and did notimain a U.S. presence): Elsevier, Inc. v.
Grossman2016 WL 7077109, at * 13-14 (S.D.N.Yu4. 4, 2016) (concluding that
neither of the plaintiffs’ alleged injues occurred on U.S. soil and thus were not
domestic injuries).

8 Tatung 2016 WL 6683201, at *7 (noting two scenarios a foreign plaintiff
could suffer a domestic injury: (1) a foreign corporation doing business in the U.S.
that sues a U.S. corporation, acting entiialthe U.S., for RICO violations; (2) a
foreign individual who sues under civil RIGQr financial injuries that occurred while
living, traveling, or working in the U.S.).
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result, the Court finds that the Plaintifhs not suffered a domestic injury to her
business or property for the purposes of civil RICO’s private right of attion.

For her Georgia RICO claim, the Plaihmust also prove a domestic injury.
Like their federal counterparts, Geagstatutes have a presumption against
extraterritorial applicatio® Thus, absent a clear statement to the contrary, the
Georgia courts refrain from applying statutes extraterritorfallfhe Plaintiff
contends that, in order to state a GeoRJi@O claim, she must only allege that some
of the RICO conduct occurred in Georéighe bases her argument on the fact that
Georgia courts have jurisdiction over RI€Gmes that are only partially committed
in Georgia?® However, the Georgia civil RICO@vision is patterned after the federal

civil RICO provision? Thus, the Court finds that Georgia courts would apply the

8 RJR Nabisco, Inc. v. European Cmt{36 S. Ct. 2090, 2111 (2016).

% SeeOhio S. Express Co. v. Beelé@n0 Ga. App. 867, 868 (1965) (“Itis
not presumed that the statutory law dioeeign state is the same as ours, as our
statutory law has no extra-territorial operation.”).

o Id.
% Pl.’s Resp. Br., at 84-88.
% 1d. at 86.

% See, e.g.Williams v. Mohawk Indus., Inc465 F.3d 1277,1294 (11th
Cir. 2006) (“[B]ecause the state RICO &modeled upon and closely analogous to
the federal RICO statute, Georgia coudsk to federal authority in determining
RICO standing.”), abrogated other grounds as recognizedimpson v. Sanderson
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domestic injury rule prdaimed in RJR Nabisdo determine whether the Plaintiff has

adequately alleged a domestic injfioy a Georgia @iil RICO claim® As a result —
like the federal RICO claim — the Court ctutes that the Plaintiff has not alleged a
domestic injury under the Georgia RICO statute.

Even if the Plaintiff had suffered a destic injury, she has not established a
direct injury. To establish standing under 18 U.S.C. § 1964(c), the Plaintiff must
demonstrate an “injury[] in his businesgpooperty by reason of a violation of section
1962.°° The Eleventh Circuit “has interprekf [§ 1964(c)] to include a requirement
that the party’s injuries be the direasult of the alleged racketeering activity.
Therefore, a plaintiff has RICO standingwiilhis injuries were proximately caused
by the RICO violation.¥”

Applying this principle to the shareholdmntext, the Eleventh Circuit has held
that “losses suffered by a company’s staidelers as a result of racketeering activity

against the company do not give themmdiag under RICO’ because ‘[s]uch an injury

Farms, InG.744 F.3d 702, 714-15 (11th Cir. 2014).

9 SeeAbsolute Activist Value Mster Fund Limited v. DevindNo: 2:15-
CV-328-FtM-29MRM, 2017 WL 519066, at *21-22 (M.D. Fla. Feb. 8, 2017).

% 18 U.S.C. § 1964(c).

o7 Bivens Gardens Office Bldg., Ine.Barnett Banks of Fla., Ind40 F.3d
898, 906 (11th Cir. 1998)ifing Pelletier v. Zweifel921 F.2d 1465, 1499 (11th Cir.
1991)).
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is too indirect or “derivatig” to confer RICO standing?® But “[a] plaintiff's status
as a creditor or stockholder . . . does netfude standing for RICO violations if the
plaintiff has alleged an injury praxiately caused by the defendants’ acts of
racketeering that target the plaintiff."As a result, “[t]he critical question in
determining whether a shareholder haaditag to file a RICO action is whether or
not the plaintiff suffered a harm thatietls separate andstinct from the harm
suffered by the corporationt?® Additionally, as the Court netl above, if a party lacks
standing to assert a federal RICO claine also lacks standirig assert a Georgia
RICO claim!®*

Here, it is clear that the Plaintiff's afled injury is not gearate and distinct
from the Parent Company’s alleged injufyne Parent Company’s alleged injury is
that it was deprived of its funds and shawaluable asset through the Defendants’

purported complex scheme of fraudulent sastions. The Plaintiff's only alleged

% Harris v. Orange S.A636 F. App’x 476, 481 (11th Cir. 2015) (per
curiam) (quoting Bivensl40 F.3d at 906).

%9 Beck v. Prupis162 F.3d 1090, 1096 n.10 (11th Cir. 1998).

190 Harris 636 F. App’x at 481.

101 See Mohawk Indus., Ing.465 F.3d 1277, 1294 (11th Cir. 2006)
(“[B]ecause the state RICO act is modkigon and closely analogous to the federal
RICO statute, Georgia courts look federal authority in determining RICO
standing.”).
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injury is the depreciation of her 1% shkan the Parent Company. As the Eleventh
Circuit has made clear, “losses sufferedabyompany’s stakeholders as a result of
racketeering activity against the comgalo not give them standing under RIC.”
Thus, the Plaintiff has alleged a harm ikdtpurely contingent’ on the harm suffered
by the corporation’®?

Nevertheless, the Plaintiff raises @&dmal arguments with regard to RICO
standing in her piercing the corporate veil count. In Cotfitof her SAC, the

Plaintiff contends that the Court should pierce the corporate veil of the Parent

102 Bivens Gardensl40 F.3d at 906; ctJnited States v. Palmes78 F.2d
144, 145-46 (5th Cir. 1978) (“The law is clear that only a corporation and not its
shareholders, not even a sole sharehot@d&r complain of an injury sustained by, or
awrong done to, the corporation.”); Stevens v. Lowe8 F.2d 1078, 1080 (5th Cir.
1981) (“[Dliminution in value of the corpomtassets is insufficient direct harm to
give the shareholder standing to sue in his own right.”).

103 Harris, 636 F. App’x at 481 (quoting Holes v. Securities Investor Prot.

Corp, 503 U.S. 258, 271 (1992)).

104 It should be noted that the Plaintiff's Count I, entitled “Piercing the
Corporate Veil,” is not an independent legal claim. Seeond Am. Compl. § 1553.
Rather, veil piercing is a method by whicplaintiff seeks to hold a defendant liable
for the obligations of a corporation. S8&BAM, Inc. v. Investment Realty Series I,
LLC, 15 F. Supp. 3d 1311, 1326 n.21 (N.D. &@13) (“Piercing the corporate velil
Is not itself an independent cause of actimrt,rather is a means of imposing liability
on an underlying cause of actignquoting Peacock v. ThomaS16 U.S. 349, 354
(1996)). As a result, it was improper for thaiRtiff to assert this as a separate count
in her SAC. Nonetheless, the Court vatlll consider whetheitt is appropriate to
pierce the corporate veil.
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Company, Glock, Inc., Consultinve&lock Hong Kong, and Glock Americ%.She
alleges that Glock Sr. used the Glockpmations as his alter ego to further his
criminal enterprise. According to the Plaif) once the corporate veil is pierced, “all
that remain are (1) the business partni@roetween Gastomd Helga and (2) that
partnership’s assets’® And because she made conttibos to the partnership, she
is entitled to “[a] portion of the proceeds of their joint effof$.In addition, she
argues that piercing the Glock corpooas’ veils will provide her with standing to
assert her RICO claint® She contends that she suéfé a domestic injury because
Glock, Inc. was part of the partnerstipassets. Moreover, she alleges her injury
would be direct because the Defendasyscifically targeted her by wasting the
partnership’s assets.

It appears that the Plaintiff is attempting to use the veil piercing doctrine to

ignore the corporate form and to reach the corporations’ assets, which she claims

195 The Court also notes that the Ptifrfails to provide a choice of law
analysis. The Court may have to apply fgrelaw to “pierce the aporate veil” of the
foreign Glock corporations, specificallygParent Companglock Hong Kong, and
Glock America, Se€ish & Neave v. Perovetio. 91 CIV. 7047 (CSH), 1993 WL
7572, at *4 (S.D.N.Y. Jan. 7, 1993) (“[W]hether to pierce the corporate veil of a
foreign corporation is determined byetlaw of the incorporating state.”).

1% Pp|’s Resp. Br., at 48.
107 Id
108 1d. at 48-49, 83-84.
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belong to her “partnership” with Glock 8f.This is no more than a veiled request for
a division of assets thatlegedly belong to the Plaintiff's and Glock Sr.’s marital
estate. If the Court granted this unique refjfer equitable religit would offend the
international abstention doctrine. As theut discussed in its abstention Order, it
cannot rule on any claims réta to the Plaintiff's divorcproceedings or her transfer
of Parent Company sharesthe Glock Foundatiolt? As a result, the Court will not
consider the Plaintiff’s veil piercing claim.

Even if the Court could reach the Plaintiff's veil piercing claim, it would not
provide the Plaintiff with RICO standing@.he veil piercing/alter ego “doctrine is
generally used for the purpose of piercing the corporate veil to hold an individual
stockholder liable for debts incurred by the corporatiohBut the Plaintiff is not
employing the doctrine to hold Glock Siable for the Parent Company’s debts.
Instead, she asks the Courigoore the corporate form in order to claim the Glock
corporations’ assets as ofrlwavn. This argument is simply a means to circumvent the

RICO standing rule regarmy shareholders. As the Couoted above, any harm the

19 The Plaintiff has failed talleged any facts thptove a legal partnership
existed.

110 See[Doc. 117], at 7.

111 Gwinnett Prop., N.V. v. G+H Montage GmbR15 Ga. App. 889, 893
(1994).
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Plaintiff suffered as a result of the Detlants’ alleged corporate waste was only
indirect!? She may have motivated the Defendants’ actions but that does not make
her injury direct. If the Plaintiff wishet® bring a claim beed upon the Defendants’
alleged corporate waste, the appropriatenare would be a demtive claim in the
Austrian courts.

The Plaintiff primarily relies on Stooksbury v. Rassupport of her argument

that piercing the corporate veil will create RICO standthtglowever, that case is
unhelpful. In_Stooksburythe plaintiff, who was a miniy shareholder at a company
called Tellico Landing, LLC, lmught a RICO claim that included a request to pierce
the corporate veil of Tellict'* The court found that it was appropriate to pierce the
corporate veil of Tellico because thefeledant had used numerous sham entities,
including Tellico, to further a fraudulent real-estate enterptis€he court then
concluded that the plaintiff had RICO standing. The court stated that:

[s]eparate and apart from just depleted value in investment, Plaintiff
established that Ross used Tellicohas alter ego to further the Ross

112 SeeHarris v. Orange S.A636 F. App’x 476, 484 (11th Cir. 2015)
(finding that a shareholder did not haveCRI standing becaushe failed to allege
an injury that was separate and distinct from the corporation’s injuries).

13 528 F. App’x 547 (6th Cir. 2013).
14 1d. at 557.
15 |d. at 549-50, 557.
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Defendants’ criminal enterprise ohaterially misrepresenting and

artificially inflating property values anghused Plaintiff to unknowingly

contribute capital and resources te #nterprise’s scheme, resulting in

the misappropriation of Plaintiff's funds and profits.
Thus, the court found that tipdaintiff “sufficiently pleaded that he, independent of
Tellico, was injured by the conspirac}”By contrast, here, the Plaintiff has not
alleged that Glock Sr., by using the Glockpmmmations as his akltego to further the
Defendants’ criminal enterprisegused her to contribute assaiscapital to the Glock
enterprisé!® Rather, the Plaintiff is allegingefDefendants used the scheme to take
assets and capital from the Parent Com@any Glock, Inc. Therefore, unlike the
defendants’ scheme in Stooksbumhich was partially directeak the plaintiff, here,
the Defendants’ alleged scheme was direstddly at the corporations and not the
Plaintiff as an individual.

The Court therefore finds that the Plaintiff cannot create RICO standing by

disregarding the corporate formalities oé tGlock corporations. Accordingly, the

116 |d. at 557 (emphasis added).

117 1d. Notably, Georgia law does not allow the “reverse veil-piercing”
which the Plaintiff seeks. Se&cree v. McMahan276 Ga. 880 (2003).

118 The Plaintiff contends in her respersrief that the Defendants’ actions
did, in fact, cause her to involuntarilgontribute capital and resources to the
racketeering scheme. SBEe’'s Resp. Br., at 51-52. Btite Plaintiff does not cite any
allegations in her SAC supporting her claim. She only cites case law. Id.
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Plaintiff lacks standing to assert hedéeal and state RICO claims, and so the

Defendants’ Motions to Dismiss should be granted.
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IV. Conclusion
For these reasons, the Court GRANT&MRfendants Gaston Glock Sr., Glock
Ges.m.b.H., Glock, Inc., Glock Amea S.A., Glock (H.K.) Ltd., CON Holding
GmbH, Joerg-Andreas Lohr, Lohr + Coamy GmbH Wirtschaftspriingsgesellschatft,
Rochus GmbH, and Karl Walter's Moh to Dismiss [Doc. 18, the Defendant
Hubert Willam’s Motion to Dismiss [Dod91], and the DefendaPeter Manown’s
Motion to Dismiss [Doc. 192].

SO ORDERED, this 20 day of March, 2017.

/sIThomas W. Thrash
THOMAS W. THRASH, JR.
United States District Judge
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