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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

KENDRA DAVENA HARRY,
Plaintiff, CIVIL ACTION FILE NO.
V. 1:15-CV-01514-JFK

CAROLYN W. COLVIN, Acting
Commissioner of Social Security
Administration;

Defendant.

FINAL OPINION AND ORDER

Plaintiff in the above-styled case brinfpss action pursuant to 8 205(g) of the
Social Security Act, 42 U.S.C. 8§ 405(g), toahtjudicial review of the final decision
of the Commissioner of the Social Security Administration which denied Hher
application for disability insurance benefitsor the reasons set forth below, the court
ORDERS that the Commissioner’s decision AEFIRMED .

l. Background & Procedural History

The claimant Kendra Davena HarryMs. Harry”) filed applications for
disability insurance benefits and suppletaésecurity income in August 2011 alleging

that she became disabled on September 1, 2009. [Record (“R.”) 13, 132-42, 158].

! Carolyn W. Colvin became Acting @onissioner of Social Security on
February 14, 2013.
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After her applications were denied initiatipnd on reconsideration, an administrative
hearing was held on November 6, 20]R. 13, 30-67, 76—88]. The Administrative
Law Judge (“ALJ”) issued a decision dengiPlaintiff's applications on December 13,
2013, and the Appeals Council denied Ri#fis request for review on March 12,
2015. [R. 1-6, 13-23]. Plaintiff filed hepmplaint in thiscourt on May 5, 2015,
seeking judicial review of the Commissionéiitsal decision. [Doc. 3]. The parties
have consented to proceed before the undersigned Magistrate Judge.

The ALJ found that Plaintiff suffereddm the following severe impairments:
morbid obesity, depression, asthma, sle@mea, hypertension, and a history of
substance abuse. [R. 15]. Although these impairments are “severe” within|the
meaning of the Social Security regulatiptie ALJ found that Plaintiff does not have
an impairment or combination of impairments that meets or medically equals |the
severity of one of the listed impairmems20 C.F.R. Part 40&ubpart P, Appendix
1. [R. 16]. Plaintiff was found not to lbapable of performing her past relevant work

as a retail salesaik / store managér.[R. 21]. However, the ALJ concluded that

2 Oral argument was held in this matter on August 24, 2016, at which time [the
parties were provided an oppamity to address the Court concerning their strongest
legal argument. Counsel for Claimant edeltio dedicate oral argument speaking tim
to her first issue on appealleged cherry-picking by the ALJ.

117

®The Vocational Expert (“VE”) describékle claimant’s past relevant work as:
Sales Clerk (DOT # 290.477-014), which iasdified as work of a light level of
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there are jobs that exist in significant numbers in the national economy that Plaintiff
can perform. [R.22-23]. The ALJ, therefpfound that Plaintiff has not been undel
a disability since September 1, 2009, theaded alleged onset date, through the date
of decision, issued December 13, 2013. [R. 23].
The decision of the ALJ [R. 15-23] statibe relevant facts of this case as
modified herein as follows:
The claimant alleges an inability to vkodue to morbid obesity, anxiety with

panic attacks, sleep apnea, depression ghdustion (Ex. 3E). At her hearing, the

claimant testified that she is entirelypgedent on her mother and has little socig
interaction. She further testified thatessuffers from panic &tcks on a daily basis
that cause a breakdown in laility to function. With regard to physical impairments,
the claimant testified that she can only waifie block before sheas to stop and rest.
She further testified that she has to elehatefeet due to swelling and that she spends
most of her time in a recliner.

The claimant’s mother testified thidwe claimant has emotional outbursts and
reacts inappropriately to comments and corateyss. She further testified that the

claimant cries on a daily basis and matgs only with her mother and boyfriend.

exertion, with an SVP of 3; and Magex, Retail Store (DOT # 185.167-046), which
is classified as work of aght level of exertion, with aBVP of 7. The VE testified that
the claimant performed this work aetmedium level of exertion. [R. 62].
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The medical evidence documents tha thaimant has a history of morbid
obesity and hypertension. The claimant, wtands at 64 inches, reportedly weighed
434 pounds as of March 25, 2013 (Ex. L7/&ccordingly, her body mass index
(“BMI”) of 76.88 kg/n? constitutes class Il obesity per SSR 02-1p. With regard fo
hypertension, treatment notes dated January 23, 2013, document that the claimant’
blood pressure was 140/90 (Ex. 15F).

The claimant also has a history of asthand sleep apnea. However, treatment
notes dated May 7, 2009, document that¢raimant was not using her prescribed
CPAP machine (Ex. 4F). The claimant also reported she was not using a CPAP
machine during her physical consultatesamination on April 26, 2012 (Ex. 13F).
Further, treatment notes do not indicats functional limitations caused by asthma
or sleep apnea.

With respect to opinion evidence concerning physical impairment, Dianne
Bennett-Johnson, M.D. (“Dr. Bennett-Johnsonfgrformed a physical consultative
examination on April 26, 2012. Upon exiaation, Dr. Bennett-Johnson documented
that the claimant had only minor limitationrange of motion, secondary to obesity,
She further documented that the claimart &@aormal, but slightly wide-based, gait

and was able to tandem walk. Basmd her examination, Dr. Bennett-Johnson
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diagnosed the claimant with morbid slig, polycystic ovarian syndrome (“PCOS”)
and sleep apnea (Ex. 13F).

On October 26, 2011, Valeria MaldW,D. (“Dr. Malak”), completed a case
analysis on behalf of Disability Determiran Services (“DDS”). Based on her review
of the evidence, Dr. Malak opined thae claimant’s physical impairments were
non-severe (Ex. 7F, 8F).

John Hassinger, M.D. (“Dr. Hassingerdpined on May 26012, with regard
to obesity. Based on his review ofetlevidence, Dr. Hassinger determined thg
claimant’s physical impairments were non-severe (Ex. 14F).

In addition to her physical impairmentlge claimant suffers from depression,
with treatment from the Winn Way Ment&lealth Center, part of the DeKalb
Community Service Board (“DeKalRSB”), from December 11, 2008, through

August 29, 2013. During that period, the claimant was typically rated with globa

* The ALJ noted, however, that Dr. Mkla opinion appeared to be based on :
misreading of the medical evidencéhwegard to obesity. [R. 18—-19].

> The ALJ refers to the outpatient tneent facility Claimant attended as the
“Winn Way Mental Health Center.” [R. 19F.or clarification purposes only, it appears
that the facility was located on Winn Wagd that “Winn Way” or “MH Winn Way”
was shorthand for that particular branclihaf DeKalb CSB, which is referred to later
in this Final Opinion and Order as theKadb County Mental Health Center (“DeKalb
MHC”). These terms are used interchandgalihe ALJ also stated that Claimant
attended treatment at the Winn Way Mehtahlth Center tlmugh November 1, 2010,
which is factually incorrect[R. 19]. Although the services Claimant participated in
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assessment of functioning score&AF”) ranging from 51 to 55 (Ex. 4F).These
scores indicate that the claimant had modraitations with rgard to her ability to
function socially and occupationally according to the DSM-IV.

On January 7, 2009, the claimant was seen by Manjula Kallur, M.D. (“Dr.
Kallur”), for a psychiatric diagnostic iméew. [R. 611-12]. Atthattime, Ms. Harry
reported that her chief adgjtive was to obtain therapy. [R. 611]. Dr. Kallur's
evaluation notes Claimant’s chronic depressive symptoms, including dyspharia,
worthlessness, concerns about herigwe self-mutilation, and self-reported
interpersonal issues. [R. 611]. Claimeegorted being unmedicated for the last two

years and indicated that she preferred nbettyeated with medication. [R. 611]. Dr.

and the level of care may have fluctuat€thimant received services from DeKalb
MHC through at least August 2013 (Ex. 16F).

® GAF is a standard measuremenanfindividual's overall functioning level
“with respect only to psychological, socaid occupational functioning.” American
Psychiatric Association Diagnostic and Stated Manual of Mental Disorders, at 32
(4th ed. 1994) (“DSM-IV”). A GAF of 3140 indicates some impairment in reality
testing or communication or major impairment in several areas, such as work or
school, familiar relations, judgmegnhinking, or mood._Id A score between 41 and
50 indicates serious symptoms, such as saliadéation, serious impairment in social,
occupational or school functioning. 14.score between 5hd 60 indicates moderate
symptoms, such as occasional paniacks or moderate difficulty in social,
occupational or schodunctioning. _1d.“[T]he GAF scale is just one tool used by
clinicians to develop the clinical picturaait cannot be used in isolation from the rest
of the evidence to make a didél decision.” Penna v. Colvire015 WL 859091, at
*4 (M.D. Fla. February 27, 2015).
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Kallur noted that Ms. Harry may benefit frotherapy. [R. 612]. No diagnosis was
made and no medications were prescribed. [R. 612].

On September 13, 2009, the claimards hospitalized after overdosing on
Ativan (Ex. 1F). The claimant explainedathshe did not want to die but that shg
wanted to get the attenot of her boyfriend and her rin@r who were not paying
attention to her concerns (Ex. 4F at 32). [R. 613].

On November 18, 2009, the claimant underwent psychiatric evaluation |by
Minninder J. Sandhu, M.D. (“Dr. Sandhy'with DeKalb MHC (Ex. 4F). [R.
613-14]. Dr. Sandhu dimosed the claimant with major depressive disorder,
dysthymia, and borderline personality disorder (or “BPD”). Dr. Sandhu prescribed
Zoloft for the claimant and recommendeveekly therapy and possibly a DBT
(dialectical behavioral therapy) group.

The claimant participated in both individual and group therapy through the

DeKalb MHC regularly through August 22013 (Ex. 16F). Beginning in or around

" This record is referenced by the Alien mentioning the claimant’s suicide
attempt in September 2009 and claimant’s rationale for theloser [R. 19 (citing
to Ex. 4F at 32 - part of Dr. Sandhu’s evaluation)]. The ALJ's decision does hot
discuss the fact that Ms. Harry had a psychiatric evaluation done in 2009 thrgugh
DeKalb MHC or that Dr. Sandhu made diagnoses of specific mental impairments.
Instead, the ALJ’s decision summarizes thg@atiént records by stating that claimant
received treatment for depressiofR. 19]. In fact, Claimat’s chief complaint at the
time of Dr. Sandhu’s evaluation was depression. [R. 613].

7
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May 2011, Kay L. Ibarra, LPC (“Ibarra”)gsame Claimant’s individual therapist. In
addition to counseling and group therapi®eKalb MHC personnel oversaw the
management of Claimant’'s medication gmdvided her access to the services of a
dietician.

Two psychological consultative examinations were performed. At the request
of the DDS, Steven Berger, Ph.D.Df: Berger”), performed a psychological
evaluation of the claimant on February 21, 201Wpon examination, Dr. Berger
documented that the claimamés able to pay attenti@luring the interview and that
her recent and immediate memory weradht Based on his evaluation, Dr. Berger
diagnosed the claimant with depressivsorder and anxiety disorder (Ex. 5F).

With regard to functional limitations, DBerger determined that the claimant
would be able to understand and carry aupde and complex instructions. However,
he found that heability to maintain an adequate psychological pace appeared tg be
mildly interrupted by her sad mood. Dr. Ber further opined that the claimant would

likely be able to consistently adhere twarkday or week and that she is not at risk

® Dr. Berger noted at the outset of histten report that héad relatively few
treatment records to review in connectwith his evaluation of Claimant. [R. 634].
However, in addition to information providdy the Claimant and / or her mother, Dr.
Berger was provided two staffing notiesm DeKalb CSB suggesting diagnoses of
major depressive disorder, neuralepression, and anxiety. [R. 634].

8
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of decompensation under stress as sl varked under stress before and had
emotional support from her mother (Ex. 5F).

Subsequently, Sarah Howell, Ph.D. (Bilowell”), performed a psychological
evaluation of the claimant on Decembe2®]1. Based on her evaluation, Dr. Howel
diagnosed the claimant with major degsive disorder and borderline personality
disorder. At that time, shrated the claimant with a GAgcore of 60 (Ex. 9F). This
score indicates that the claimant has magdmaitations with rgard to her ability to
function socially and occupationally according to the DSM-IV.

With regard to functional limitation€)r. Howell determined the claimant’s
ability to relate to others, including peers, supervisors and the general public, was
within normal limits. She found that the clainig mental ability to maintain attention
and complete simple tasks was within mat limits. She further opined that the
claimant retained the ability to withstand the stresses and pressures associated witl
most day-to-day work settings (Ex. 9F).

Two mental residual functional capaceégsessments were completed by state
agency employed physicians. On Decengie 2011, W. Miller Logan, M.D. (“Dr.
Logan”), a state agency employed psyolgat, opined that the claimant was limited
to performing simple repetiterwork-related tasks in atiag where interaction with

co-workers is brief and sugiial (Ex. 10F). On Apit 9, 2012, Daniel Malone, Ph.D.
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(“Dr. Malone”), opined that the claimanbuld understand, meember and carry out
instructions of at least two or three €efn addition, he determined the claiman{
would not be seriously limited from perfoimmy work-related taskover the course of
a normal workday or workweek because of excessive slowing, interruption| or
degradation in performance from the synmpabology of her mental impairments (Ex.
12F).

Dr. Logan also completed a psychiatreview technique (“PRT”) form on
December 31, 2011 (Ex. 11F). .[ogan rated the claimant’s restrictions as mild in
activities of daily living, moderate in socfahctioning and moderate in concentration
persistent and pace (Ex. 11F). He fourad the claimant had experienced no episodes
of decompensation of extded duration. Dr. Logaacknowledged that the medical
evidence of record suggested that claimgrritmary condition is BPD. However, Dr.
Logan noted that claimant was “[c]logniiy intact but does have hx [history] of
conflicts with supervisors and mood swings” (Ex. 11F at 13). [R. 670].

With regard to activities afalily living (“ADLS”), treatment notes dated March
18, 2011, document that the claimant wds &b do all activitie®f daily living (Ex.

2F at 161). Dr. Berger documented tthet claimant reported attending church ong

\U

or two times a month, visiting with aémd once a month, spending time researching

dog rescues online, and spargltime with her mother (EXF). Dr. Berger reported

10
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that the claimant was able to structund axdependently executer activities of daily
living, when she chooses to do so (Ek).5 Dr. Berger explaied that “claimant’s
portrayal of her ADLs appears under-reportedhiat she is able to complete more
tasks, such as cooking, but she statesshafust does not want to.” [R. 636].

Treatment notes dated May 6, 2011, doentithat the claimant had no problem
with focus and attention (EX6F). [R. 765]. Further, Dr. Berger reported the claimar
could carry out complex instructiorend that her pace would be only mildly
interrupted by her sad moodXE5F). Dr. Berger noted the claimant was cooperati
and was able to establish good rapport (Ex. 5F).

Treatment notes dated January 23, 2013, document that a physical examin
was unremarkable and that ecise five times per wedkr 30 minutes at a time was
recommended. At thattime, the claimegyported her energy wéetter and she was
napping less (Ex. 15F).

Treatment notes dated June 21, 2011, document that the claimant
volunteering up to 30 hours per week at amnahshelter. Further, treatment notes

dated May 19, 2011, document the lant was earning money by babysitting.

nt

e

ation

was

° Dr. Berger’s report indicates that Claimant was babysitting 3 to 5 hours per

week and earning $10 per hour. [R. 636].
11




Treatment notes dated May 2, 2012, docurttettthe claimant had a business making

L 4

jewelry and was preparing for a show (Ex. 16F).

The ALJ determined that claimahgas the residual functional capacity to
perform a limited range of sedentary waikdefined in 20 CFR 88 404.1567(a) an(
416.967(a)° The claimant’s ability to perform the full range of sedentary work
compromised because she can never cladbers, ropes or scaffolds and can only
occasionally climb stairs ormgps. In addition, the claiant is limited to occasional
bending, balancing, stooping, crawling, kieg or crouching. Further, the claimant
should avoid occupations with hazardouschinery and concentrated exposure {
fumes, dust, heat, moisture and pulmonartamts. Moreover, the claimant s limited
to simple, routine, repetitive tasks areeds to work in a low production occupation
that requires no complex decision-makingnstant change or dealing with crisis
situations.

The ALJ relied upon the testimony of a vboraal expert (“VE”) to determine

the extent to which the limitations notedhin the RFC erode the unskilled sedentary

19 “Sedentary work involves liftingrno more than 10 pounds at a time ang
occasionally lifting or carrying articles Bkdocket files, ledgs, and small tools.
Although a sedentary job is defined as wiéch involves sitting, a certain amount of
walking and standing is ofterecessary in carrying out jaluties. Jobs are sedentary
if walking and standing are required occaslyrend other sedentary criteria are met.”
20 C.F.R. § 404.1567(a).
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occupational base. The \Wias asked whether jobs exist in the national economy fpr
an individual with the claimant’s ageducation, work experience, and residual
functional capacity. The VE s&fied that given all of these factors the individua
would be able to perform the requirenseif representative occupations such as
cashier Il, small productsaembler, and product sortér[R. 22-23].

lI.  Standard

An individual is consideretb be disabled if he is unable to “engage in any
substantial gainful activity by reason of angdically determinable physical or mental
impairment which can be expected to tegudeath or which has lasted or can be
expected to last for a chnuous period of not less than 12 months[.]” 42 U.S.C. 8
423(d)(1)(A). The impairment or impairments must result from anatomical,
psychological, or physiological abnormalities which are demonstrable by medically
acceptable clinical and laboratory diagnotithniques and must be of such severity

that the claimant is not only unable to do his previous work but cannot, considefing

1 According to the VE, Cashier Il (DOf211.462-010), is classified as “light”
with an SVP of 2. Howevgalthough classified as light work, this classification
includes sedentary jobs of which teeare 2,300 jobs regionally and 80,000 jobs
nationwide. Similarly, Small Producdssembler (DOT # 706.684-022), classified as
“light” work, with an SVP of 2, includesedentary jobs of which there are 600 jobs
regionally and 30,000 jobs nationwid&nally, Product Sorter (DOT # 521.687-086),
is classified as “sedentary” work, with &VP of 2, with 60Jobs regionally and
25,000 jobs nationwide.

V) VI U7
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age, education, and workerience, engage in any othend of substantial gainful
work which exists in the national economy. 82dJ.S.C. 88 423(d)(2) and (3).
“We review the Commissioner’s deasi to determine if it is supported by

substantial evidence anddeal upon proper legsfandards.”_Lewis v. Callahah?25

F.3d 1436, 1439 (1Cir. 1997). “Substantial evidenemore than a scintilla and is
such relevant evidence aseasonable person would accept as adequate to support a
conclusion.” _ld.at 1440. “Even if the evidence preponderates against the

[Commissioner’s] factual findings, we musfilam if the decision reached is supported

by substantial evidence.” Martin v. Sulliye894 F.2d 1520, 1529 (1LCir. 1990).

“We may not decide the facts anew, reglethe evidence, or substitute our judgment

for that of the [Commissioner].”_Phillips v. BarnhaB67 F.3d 1232, 1240 n.8 (11

Cir. 2004) (quoting Bloodsworth v. Heck|&03 F.2d 1233, 1239 (1LTir. 1983)).

“The burden is primarily on the claimant to prove that he is disabled, and

therefore entitled to receive Social Security disability benefits.” Doughty v. Adfel

F.3d 1274, 1278 (f1.Cir. 2001) (citing 20 C.F.R§ 404.1512(a)). Under the
regulations as promulgated by the Commisgipadive step sequential procedure is
followed in order to determine whether a claimant has met the burden of provingd his

disability. SeeDoughty, 245 F.3d at 1278; 20 C.F.88 404.1520, 416.920. At step

one, the claimant must prove that he hasengaged in subsital gainful activity.

14
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Seeid. The claimant must establish at stew that he is suffering from a severe
impairment or combination of impairments. $e&eAt step three, the Commissioner
will determine if the claimant has shown that his impairment or combination |of

impairments meets or medically equals thieega of an impairment listed in 20 C.F.R.

Part 404, Subpart Appendix 1. _Sed®oughty 245 F.3d at 1278; 20 C.F.R. 88
404.1520, 416.920. If the claimant is ablet@ake this showindye will be considered
disabled without consideration of agducation, and woréxperience. Sad. “If the
claimant cannot prove the existence of adistepairment, he must prove at step fout
that his impairment prevents him from perfong his past relevd work.” Doughty

245 F.3d at 1278. *“At the fifth step, tihegulations direct the Commissioner to

()

consider the claimant’s residual functibeapacity, age, education, and past wor}
experience to determine whether the claintamtperform other w& besides his past
relevant work.” _Id. If, at any step in the sequence, a claimant can be found disahled
or not disabled, the sequential evaloatceases and further inquiry ends. 36e

C.F.R. 8§ 404.1520(a), 416.920(a).

15
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[ll.  Findings of the ALJ

1. The claimant meets the insured statgiirements of the Social Security
Act through March 31, 2014.

2. The claimant has not engaged snbstantial gainful activity since
September 1, 2009, the allegatbet date (20 CFR 88 404.15f%eq., 416.97 let

seq.).

3. The claimant has the following severe impairments: morbid obesi
depression; asthma; sleep apnea; hypedenand a history of substance abuse (2
88 C.F.R. 404.1520(c), 416.920(c)).

Ly;

(&)

4. The claimant does not have an impairment or combination of impairments

that meets or medically equals the sayesf one of the listed impairments in 20

C.F.R. Part 404, SubgaP, Appendix 1 (20 C.F.R. §8 404.1520(d), 404.1525

404.1526, 416.920(d), 416.925, 416.926).

5.  After careful considerationtbie entire record, thendersigned finds that
the claimant has the residual functibmapacity to perform a limited range of

sedentary work as (defined in 20 RF88 404.1567(a), 416.967(a)). The claimant’s

ability to perform the full range of sedany work is comprmised because she can
never climb laddersopes or scaffolds and can ongcasionally climb stairs or ramps.
In addition, the claimant is limited toccasional bending, balancing, stooping
crawling, kneeling or crouching. Furthdre claimant should avoid occupations with
hazardous machinery and concentrated exposure to fumes, dust, heat, moistur
pulmonary irritants. Moreover, the claintds limited to simple, routine, repetitive
tasks and needs to work in a low production occupation that requires no com
decision-making, constant change or dealing with crisis situations.

6. The claimant is unable to performygpast relevant work (20 C.F.R. 88§
404.1565, 416.965).

7. The claimant was born on January P30, and was 29 years old, which
is defined as a younger individual age 18-a@hlthe alleged disability onset date (20
C.F.R. 88404.1563, 416.963).

16
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8. The claimant has at least aglni school education and is able to
communicate in English (20 C.F.R. 88 404.1564, 416.964).

9. Transferability of job skills is not material to the determination af
disability because using the Medical-Vocational Rules as a framework supports a
finding that the claimant is “not disabled,” whether or not the claimant has transferable
job skills (SeeSSR 82-41 and 20 CFR 88 11404, Subpart P, Appendix 2).

10. Considering the claimant’s age, edtion, work expeance, and residual
functional capacity, there are jobs thatséxn significant numbers in the national
economy that the claimant can perform (20 CFR 88 404.1569, 404.1569(a), 416,969,
416.969(a)).

11. The claimant has not been under a disability, as defined in the Social
Security Act, from September 1, 2009, through the date of this decision (20 CFR 88
404.1520(g), 416.920(q)).

I\V. Discussion

On appeal, Plaintiff asserts that @@mmissioner’s decision should be reversed
because 1) the ALJ disregarded “obvioysiybative” evidence and instead cited only
to isolated portions of the record (“chepicked”) to support the denial of benefits;
and 2) the ALJ failed to shotat Plaintiff is capable of working “in an ordinary work

setting” without special accommodations. [Doc. 16 at 1, 9, 16].

A. ALJ's Alleged Failure To Account For “Obviously Probative”
Evidence

Claimant’s first argument on appeathsat the ALJ engaged in “cherry-picking”
in order to support the denial of benefits. Claimant, through counsel, identifies|the

three categories of “obviously probative'l@gence that the ALJ allegedly disregardec
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in formulating Plaintiff's RFC and in éuating her credibility.The evidence will be
discussed first and thenehundersigned will briefly speak to the impact of this
evidence and the ALJ’s treatment obit the RFC and credibility determination.

1. Failure To Account For Therapist’s “Opinions”

Plaintiff contends that the ALJ erredfailing to consider the opinions of her
therapist, Ms. Ibarra with DeKalb MH MH Winn Way. Although Ibarra did not
formally provide an opinion as to Claimant’s mental RFC, Plaintiff argues that the
therapist’'s observation that Claimant exi@eced stress with lesser, more flexible
obligations than what she would encountecompetitive employment, is probative
of Claimant’s ability to sustain full-time work on a regular basis.

More specifically, Claimant points to her therapist’s suggestion found in tyo
discrete treatment notes that Claimeeduce her extra-curricular commitments and
focus more on her overall Hda Ibarra’s treatment nes dated June 22, 2011, reac
in part:

Cl [Claimant] identified stress relatéo her volunteer job at the animal

shelter as a contributing factéo depression and overeating. Th

[Therapist] worked with [Claimantp explore how the volunteer work

Is a stressor in her life. [Claimamined insight that she should reduce

volunteer hours from 30 per week todtd take those five hours for self

care. [Therapist] gave [Claimantfjomework to exercise daily and
maintain food journal.

18
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[R. 768]. Ibarra’s record documentingvy 8, 2012, therapy session follows the
same school of thought and provides in part:

[Claimant] stated need to talkbout feeling “overwhelmed and over
extended.” She disclosed that $tees a craft business making jewelry
and is getting ready faax show. She is also very involved in animal
rescue. [Claimant] stated “I let itigeut of control, | get too many things
going and can’'t manage it all.” [Therapist] used CBT [cognitive
behavioral therapy] to help [Claant] work on developing perspective
that she is the one overextending b#rsUsed solution focused therapy
to help [Claimant] develop plan ain control and set realistic limits.
[Claimant] agreed to develop ailgaschedule to limit the time spent on
each of her interests and inclugbeercise and meal times.

[R. 784]. Notably, Ibarraever advised Claimant thscontinue her volunteer work
or other activities.

As an initial matter, Ibarra, a license@fassional counselor (or therapist), falls
into the “other source” cagery of evidence for purposes of the sequential evaluation
process._Se20 C.F.R. 88 404.1513(d), 416.913(d3»SR 06-03P provides that, “In
addition to evidence from ‘accible medical sources,” waeay use evidence from

‘other sources’ . . ..” SSR 06-03P, 2006 WL 2329939, at *2 (August 9, 2006)

U

(emphasis added). Given this language @Gbmmissioner contends that the ALJ wa
under no duty to explicitly ddress lbarra’s instructn to Ms. Harry about time

management._land see, e.gvoronova v. Astrug2012 WL 2384414, at *2—4 (M.D.

_

Fla. May 7, 2012) (noting distinction drawn SSR 06-03P between what adjudicato
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must “consider” and what adjudicator mtestplain” and holdinghat the ALJ was not
required to explicitly address chiropracsoopinion or indicate weight assigned),
adopted by2012 WL 2384044 (M.D. Fla. June 25, 2012). In essence, the
Commissioner suggests that the ALJ's mdia on evidence froffother sources” is
discretionary.

SSR 06-03P acknowledges that the retiuha “do not explicitly address how
to consider relevant opimns and other evidence from ‘other sources.” SSR 06-03P,
at *3 (citing 20 C.F.R. 88 404.1513(d), 416.913(d)). However, SSR 06-03P

emphasizes that the Social SetyuAct requires the Commissionerdonsider all of

the available evidence in thdividual’s case record while stating that “other source
evidence is “important anshould be evaluated on key issues such as impairment
severity and functional effecslong with the other relevaatidence in the file.” SSR

06-03P, at *2—-3 (citations omitted) (emphaadded). In other words, the best
practice is for the ALJ to consider eviderfrom other sources if probative of severity

of impairment and functional limitatio®.

121f relied upon, the same factors préised for evaluating “acceptable medical
sources” apply in determining the weighbmattributed to Ibarra’s records. &%R
06-03P, at *4 (“Although the factors in 20 CFR 88 404.1527(d) and 416.927(d)
explicitly apply only to the evaluation ofiedical opinions fnm ‘acceptable medical
sources,’ these same factors can be agfiepinion evidence from ‘other sources.™).
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Here, the ALJ considered and specificalyerenced several of the treatment
records from DeKalb MHC (or MH WinWay) and the range of GAF scores
documented within, which indicates thaeewuf the ALJ did not explicitly address
Ibarra’s treatment notes, they were ddased along with the other DeKalb MHC
records?® [R. 19, 21]. Additionally, the ALdonsidered the RFC opinions of multiple
“acceptable medical sources” and theserses had the opportunity to review and

ith

consider Claimant’s historical treatment record including her psychotherapy w
Ibarra. It is not clear from SSR 06-08Rt more was required. Under Voronpva
cited by the Commissioner, the ALJ was not required to explicitly address Ibarra’s

guidance or advice to Claimant — which the undersigned does not construe gs ar

“opinion” as to Claimant’'s neal RFC in any event._ Seéoronovg 2012 WL

2384414, at * 2—-4. Moreover, the casesciig Claimant for the proposition that the
ALJ’s discussion and analysis of “otlsmiurce” evidence is manaay [Doc. 10 at 12
& n.52] are inapposite in that they speakied ALJ’s failure taconsider and explain

the weight assigned to opinions of “acceptable medical sources.C&8ummra V.

Astrue 393 Fed. Appx. 612, 614 (1Cir. 2010) (treating physian opinion);_and see

13 Claimant makes the same argument with respect to Dr. Sandhu’s recprds
which the ALJ did not explicitly identify but necessarily considered.
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Davis v. Comm’r of Social Securit¢49 Fed. Appx. 828, 832 (. Cir. 2011) (treating

psychiatrist opinion). ldeally, the ALJ’s decision (a perfect decision) would have
identified the various therapists that wedkwith Ms. Harry over the course of her
treatment, including Ibarra, and expresslyedlany pertinent observations relative ta
functional limitations. The fact that this svaot done, however,m®t reversible error.

2. Failure To Evaluate All Impairments

Plaintiff contends that the ALJ failetb evaluate and consider all of her
impairments, including her diagnosesB#D, anxiety disorder, and anemia, none of
which were deemed “severe” by the ALJ farrposes of step two of the sequentia
evaluation proces$. According to Claimant, the ALJ's failure to consider all of
Claimant’s severe and non-severe impairments means that the ALJ's RFC|and

credibility determinations cannot Bapported by substantial evidence.

1 Plaintiff does not contend thatethALJ erred in not designating these
impairments as severe at step two of ghquential evaluation process. As a rule,
“[t]he finding of any impairment or a sevezembination of impairments satisfies step
two because once the ALJ procseal step three and assesgee RFC, he is required
to consider all of a claimant’s impairmerdgsyere or not.” hines v. Comm’r of Social
Security 585 Fed. Appx. 758, 762 (1 Cir. 2014) (citing Jamison v. Bowe8i14 F.2d
585, 588 (11 Cir. 1987); and Bowen v. Heck|eT48 F.2d 629634-35 (11 Cir.
1984); and 42 U.S.C. § 423(d)(2)(B)).
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a. Borderline Personality Disorder Diagnosis

Claimant argues that the ALJ committedersible error byailing to discuss
and consider her BPD diagnosis. Claimsunggests that BPD atjnosis is “highly
relevant to the ability to rel@ appropriately to coworkers and supervisors.” [Doc. 1
at 14]. The record reveals that the Abdsidered Ms. Harry's BPD diagnosis as wel
as the evidence concerning her social functioning.

It is undisputed that the ALJ acknowtged that Dr. Howell, a consultative
examiner, made the BPD diagnosis andtaiALJ attributed “significant weight” to
the opinion of Dr. Howelt?[R. 19-20]. Dr. Howell condiied a psychological status
examination of Claimant on December 5, 2011, which included a face-to-face clin
interview, administration of the Mini-Meal State Examination (“MMSE”), and the
Rey 15-Item Test (Ex. 9F). Also relevasthat Dr. Howell's evaluation confirmed
a previous diagnosis of BPD — the diage@pparently first made by Dr. Sandhu at

DeKalb MHC® [R. 651]. In the “Medical and Pshiatric History” section of Dr.

> Dr. Logan also observed that Ms.rHeés “primary condition is Borderline
PD.” [R. 670]. The ALJ only gave poons of Dr. Logan’s medical opinion
significant weight and gave Dr. Logargpinion that Claimant has “a limited ability
to interact with coworkers” little weight. [R. 20].

16 Although Dr. Howell’s report does not identify Dr. Sandhu by name, Dr.

Howell refers to a psychiatric evaluati conducted on November 18, 2009, the dat
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Howell's evaluation, Dr. Howell wrote, “Aeview of her records from the DeKalb
Community Service Board indicates aginostic impression of Major Depressive
Disorder, Dysthymia, and Borderline PerditgeDisorder.” [R. 651]. Dr. Howell
noted that Claimant reported participatin outpatient counseling and antidepressant
treatment since age thirter8) and that Claimant wasurrently receiving counseling
and antidepressant medication for a&tyxiand depression through the DeKalk
Community Service Board.” [R. 651].
Dr. Howell thoroughly addressed Claimant’'s social and occupational
functioning. For example, in Dr. HoWe summary of Claimant's ADLs, she
discussed Claimant’s most recent workdmgtand noted that Claimant had “told her

manager off in a fit of ragand was fired” from a photography job she held for almost

UJ

a year with Lifetouch Studios. [R. 652Pr. Howell also commented on Claimant’s
attempt working in two other retail posifis since Lifetouch but noted that each
attempt only lasted a few days due to Claintfavalking out of the job due to anxiety.”

[R. 652]. Dr. Howell noted that Claimant'sported typical day included: “wake up,

of Dr. Sandhu’s evaluation. [R. 651]. Dr.\ell identifies the mental health records
she reviewed in connection with her evaloia as follows: “Psychiatric Evaluation

— DeKalb Community Service Board — Manjula Kallur, MD — 1/7/2009, 11/18/200Q9,
and Jacquelyn Owens, APRN — 5/6/2011.” [R. 651].
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get online, take a 2 hour nagpy a few more things online, eat dinner, watch TV, ge
online, go to bed.” [R. 652]. In the “Bahioral Observationand Mental Status”
section of the evaluation, Dr. Howell notdtht Claimant’s “task persistence was
good” and “[r]lapport was esthéhed.” [R. 652]. Speaking directly to “Work-Related
Mental Abilities,” Dr. Howell opined:
The claimant’s mental ability to relate to others, including peers,
supervisors, and the general publiassessed to be within normal limits.
The claimant’s mental ability to folathrough with simple one, two, and
three step instructions and/or ditieas is assessed to be within normal
limits. The claimant’s mental ability to maintain attention to do simple
tasks is assessed toviaighin normal limits. The claimant’s mental ability
to withstand the stresses and pressassociated with most day to day
work settings is assessed to be within normal limits.
[R. 653]. Finally, notwithstanding the BRIZagnosis (and notwithstanding Claimant’s
self-reported most recent efforts to secure employment), Dr. Howell's diagnostic
impression was in part that Claimant “woddehefit from behavioral strategies to
decrease her depression; such as a&nease in her activity level and gainful
employment.” [R. 653 (emphasis added]Jhe record demonsttes that the ALJ,

relying in part on Dr. Howell’'s examation and medical opinion, adequately

considered Claimant’'s BPD diagnosis and impact.
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b.  Anemia Diagnosis

Claimant also argues that the ALJ fdil® consider her anemia which Ms.
Harry contends is probative of Claimantemplaints of fatigue. [Doc. 10 at 14].
According to Claimant, anemia is relevémher ability to sustain regular and full-time
work. [Doc. 10 at 14]. Although Claimantes to self-reported eoplaints of fatigue
in the record, Claimant is unable to point to any treating source who opined as to
functional limitations related to hertigue. The ALJ relid upon and assigned
significant weight to the medical opiniasf Dr. Berger. Dr. Berger noted that
Claimant reported experiencing fatigue “igavery day” — onef several symptoms
he described as being refiee of depression. [R. 638However, despite Claimant’s
allegations of fatigue, Dr. Berger ultimatebpined that Claimant’'s work history
demonstrated her ability to maintain employment notwithstanding complaints| of
depression and anxiety. [R. 638]. The rdatemonstrates that the ALJ, relying in
part upon Dr. Berger's examination anddiwal opinion, adequately considered
Claimant’s anemia diagnosis and complaints of fatigue.

C. Anxiety Disorder

Claimant contends that the ALJ’s ceusions that Ms. Harry’s anxiety is non-

severe cannot be ra@aciled with the mental health treatment notes and the testimgny
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of Claimant’s mothet! [Doc. 10 at 15]. Claimanuggests that in the absence of &
statement from the ALJ concerning the weigttitibuted to this evidence, substantial
evidence review is not permitted and ttieg ALJ failed to “build a logical bridge

between the evidence and his conclusigbgéc. 10 at 15 (quoting Shauger v. Astrue

675 F.3d 690, 697-98'{Tir. 2012))]. The Court disagrees.
With respect to anxiety, the ALJ fouaimant’s impairment non-severe and
stated that “the medical evidence failgleEmonstrate that this impairment has mors
than a minimal effect on the claimandlkility to perform basic work activities® [R.
15]. First, the ALJ dmowledged and assigned sigo#nt weight to Dr. Berger’s

medical opinion, which included a diagnosisokiety disorder. [R. 637]. Dr. Berger

71t is noteworthy that the evidence Qhaint cites to, and en the evidence Dr.
Berger relied upon, is comprised almost Whof Ms. Harry’s self-reports. Claimant
also points to her mother’s testimony abbigt Harry’s frequent panic attacks, self-
mutilation, her tendency tomup into abusive romantielationships, her dependency
on her mother, her episodesrafje and screaming atrhmother, and her difficulty
relating to other people. [Doc. 10 at 15].

'8 In conjunction with this argument, Ghaant’s brief also asserts that the ALJ
found that her “social limitations are mildDoc. 10 at 15 (citing R. 15-16, 20-21)].
This assertion is not supported by the redarthat the ALJ (and references to the
record pages cited by Claimant) consiglie find that Ms.Harry has “moderate”
restriction or limitations in social functioning. [R. 15-16, 20-21]. As previous
discussed, the classification of Claimtia anxiety disorder as non-severe is
inconsequential as long agtALJ adequately considerdte impairment and related
functional limitations._Seklimes 585 Fed. Appx. at 762 (citations omitted).
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described Ms. Harry’s anxiety symptomsletail, noting her repothat “she suffered
from depression and panic attacks since dg@a, “she feels the anxiety internally,”
that “she feels like she wants to crawl ouhef skin,” and thathe “sometimes feels
so anxious and stressed tehe vomits”; yet Claimardenied having a racing heatrt,
shortness of breath, or pacing. [R. 634-63]. Claimant reported to Dr. Berger that
“she has these anxiety symptoms on afithooughout the day fiveays per week.”
[R. 635].

Speaking to Claimant’s alleged anyieelated limitations, Dr. Berger opined

that Claimant was over-reporting the impact of her symptoms associated with

depression and anxiety. .[B37]. Dr. Berger based thepinion on inconsistencies in
Claimant’s reporting such as Ms. Harryckim that her depressive and anxiety
symptoms had remained the samecsirtheir onset during adolescence despite
maintaining employment in the past whdgperiencing these symptoms. [R. 637]
In addition, Dr. Berger pointed to Ms. Harry’s assertion that she is not able to

household chores because of pain anddatialong with her admission that she jus

—r

doesn’t want to do chores — the latsiplanation being supported by her mother’s

report that Claimant is lazy. [R. 637]. Further, Dr. Berger spoke to Claimarnt’s

employment history and her past mechanism for coping with anxiety in the workplace
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(to leave or hide). [R. 634, 636]. Claimi@eported that sheould not give 100% at
work given her focus on the “physical aathotional pain of anxiety.” [R. 636].
Claimant advised Dr. Berger that she “hasl good relationships with coworkers” but
not always with her supervisors. [R. 63&)r. Berger was also aware that Claimant
felt disrespected by her photography suenvand “told her off.” [R. 636].

In addition to relying on Dr. Bergerimedical opinion, the ALJ discussed Ms.
Harry’s claim that she $iered from panic attacksn a daily basis and her allegation
that panic attacks cause a breakdown in her ability to function but noted that| the
treatment records simply did not support thliegation. [R. 17]. Thus, the record
demonstrates that the ALJ adequately mered Claimant’'s anxiety disorder and
related functional limitations.

3. Failure To Account For Other Evidence

Claimant finally contends that the Alfailed to account for certain portions of
the evidentiary record — a reframing thie “cherry-picking” argument. Claimant
suggests that the ALJ erred in not disaugs$he testimony of Ms. Harry’s mother and
In not discussing the outpatient treatment records documenting Claimant’s thergpy.
This argument is without merit as “there is no rigid requirement that the ALJ

specifically refer to every piece of evid@nin his decision, so long as the ALJ’s
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decision . . . is not a broad rejection whis ‘not enough to enable [the reviewing
court] to conclude that [th&LJ] considered her medicadndition as a whole.” Dyer

v. Barnhart 395 F.3d 1206, 1211 (LCir. 2005) (quoting Foote v. Chat&7 F.3d

1553, 1561 (11 Cir. 1995)). The ALJ decision in this case is far from a brog
rejection devoid of explanation.

In any event, the ALJ’s decision makes clear that the ALJ considered
testimony of Ms. Harry’s mother as wellthg outpatient records from DeKalb MHC,
which records have already been addresktd Harry’s mother’s testimony is “other
source” evidence. S&® C.F.R. 88 404.1513(d) and 49863(d). As such, the ALJ

was not required to explicitly address this evidence. \s&®novag 2012 WL

2384414, at *2-4. Furthermore, the ALJ diok credit all of Claimant’s mother’s
testimony for the same reasons Claimant’s testimony was found not entirely crec
concerning the severity of her limitationR. 21]. The ALJ identified the activities
of daily living that shedund were inconsistent witilaimant’s alleged limitations
(i.e., volunteering 30 hours a week, babysijtiand jewelry business) and then
explained that “the evidence shows a hrdaeel of functioning than the claimaand

her mother described at the hearing.” [R. 21 (enasis provided)]. Again, the ALJ is
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not required to detail and specificatliscuss every piece of evidence. HSger, 395
F.3d at 1211 (citation omitted).

4, The ALJ'S RFC Is Supported By Substantial Evidence

In determining Claimant’s RFC, which the undersigned finds is supported|by
substantial evidence, the ALJ acknowledigdaimant’s combined severe and non{
severe impairments and took into account all documented functional limitations.

“The residual functional capacity is assessment, based updirof the relevant
evidence, of a claimant’s remaining abilitydo work despite [her] impairments. . . .
Along with [her] age, education and workxperience, the claimant’s residual
functional capacity is considered in dewening whether the claimant can work.”
Lewis, 125 F.3d at 1440 (citing 20 C.F.B§ 404.1545(a), 404.1520(f)). “RFC
includes physical abilities, such as sittistanding or walking, and mental abilities,

such as the ability to understand, remenaret carry out instruimns or to respond

appropriately to supervision, coworkers and work pressiDerfipsey v. Comm’r of

Social Security454 Fed. Appx. 729, 731 n.3 {1Cir. 2011) (citation omitted). In

determining the claimant’'s RFC, the ALJexjuired to consider the limiting effects
of all the claimant’s impairments, en those that are not severe. 8bdlips, 357

F.3d at 1238 (“[T]he ALJ must determitiee claimant’s RFC using all relevant
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medical and other evidenoethe case.”); and sel®nes v. Dept. of Health & Human

Servs, 941 F.2d 1529, 1533 (1 Cir. 1991) (citation omitted) (“Where a claimant has
alleged several impairments, the Secrelay a duty to consider the impairments in
combination and to determine whetherd¢benbined impairments render the claimant

disabled.”); 20 C.F.R. § 404.1545(e).

Social Security Ruling 85-15, which governs the evaluation of mental

impairments not of listing severity, provides:

The basic mental demands of catipve, remunerative, unskilled work
include the abilities (on a sustained basis) to understand, carry out, and
remember simple instructions; tespond appropriately to supervision,
coworkers, and usual work situatiored to deal with changes in a
routine work setting. A substantial loss of ability to meet any of these
basic work-related activities wall severely limit the potential
occupational base. This, in turn, would justify a finding of disability
because even favorable age, edocabr work experience will not offset
such a severely limited occupational base.

SSR 85-15, 1985 WL 56857 (January 1, 1985).
In the present case, the ALJ's RFQ@#®laintiff Harry reads as follows:

[C]laimant has the residual functidcapacity to perform a limited range
of sedentary work as (defined20 CFR 88 404.1567(a) and 416.967(a)).
The claimant’'s ability to perform the full range of sedentary work is
compromised because she can nev@bdadders, ropes or scaffolds and
can only occasionally climb stairs omips. In addition, the claimant is
limited to occasional bending, balamg, stooping, crawling, kneeling or
crouching. Further, the claima should avoid occupations with
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hazardous machinery and concentrated exposure to fumes, dust, heat,

moisture and pulmonary irritantdoreover, the claimant is limited to

simple, routine, repetitive tasks andeds to work ira low production
occupation that requires no complacision-making, constant change

or dealing with crisis situations.

[R.17].

The Court focuses on the mental RFC estesit with Claimant’s filings and
argument. During oral argument, courfeelClaimant emphasized that the ALJ did
not discuss the BPD diagnosis or attribarg weight to the opinion of Dr. Sandhu, the
treating psychiatrist with DeKalblHC that originally diagnosed BPH. Claimant,
through counsel, suggests that the ALJ®#ufa to do so presents both a factua
deficiency and procedural error. The Court disagrees on both accounts.

As a factual matter, multiple consuitee acceptable medicaburces relied upon
by the ALJ addressed Ms. Harry’s BPDghasis, including Dr. Howell, an examining
consultant. [R. 19-20 (citing Ex. 9F, 10R,F)]. Dr. Howell, who simultaneously
confirmed the BPD diagnosis, opined that. M&rry’s “ability to relate to others,

including peers, supervisors and the gelngudlic, was within normal limits.” [R.

653]. Dr. Howell was informed about Claintas recent work history, as was Dr.

19" As noted previously, the ALJ did not specifically mention that Dr. Sandhu
evaluated Ms. Harry in 2009 and made diagnoses of specific mental impairments
including BPD.
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Berger, because both expressly noted tffecdity Ms. Harry encountered with her
supervisor at her last long-term jatath a photography studio. [R. 636, 652].
Significantly, neither Dr. Berger nor Dr. Mell opined that Claimant had social
limitations with respect to her ability to imget with co-workers. The ALJ expressly
found Dr. Berger’'s and Dr. Howell's opiniofsonsistent with treatment notes” and
Claimant’s “extensive activities of daily livg.” [R. 20]. As a result, the ALJ gave
“significant weight” to the medical opiniortd both Dr. Berger and Dr. Howell. [R.
20].

The ALJ assigned “little weight” to éhportion of Dr. Logan’s mental RFC
opining that Claimant should be restricteca work environment “where interaction
with coworkers is brief and supagifal.” [R. 20]. As mentionedwupra, Dr. Logan also
commented on Claimant’s history of confligigh supervisors and mood swings. [R.
670]. The ALJ explained that Dr. Logarépinion that Ms. Harry had a limited ability
to interact with co-workers was “incontaat with treatment notes and Dr. Berger’s
opinion that Claimant’s ability to work witbthers and the gera public was within
normal limits.” [R. 20]. Indeed, as prewusly noted, the Claimant personally reportec

to Dr. Berger that she typically has hagbtd relationships with co-workers.” [R.
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633]. The ALJ is appropriately tasked witkeighing the evidence — not the Court.
SeePhillips, 357 F.3d at 1240 n.8.

With respect to alleged proceduraia, there is no mental RFC opinion from
any treating psychiatrist or other accdyamedical source contrary to or more
restrictive than Dr. Howell’'s RFC opinidf. Thus, the ALJ did not need to assign
weight to thediagnosis (as opposed to mental Reginion) rendered by Dr. Sandhu
and, as such, the ALJ did not run afoul of the treating sourcé'rule.

“Absent ‘good cause,” an ALJ is to give the medical opinions of treating

physicians ‘substantial or considerableigi®.” Winschel v. Comm’r of Social

Security 631 F.3d 1176, 1179 (1Cir. 2011) (quoting Lewisl 25 F.3d at 1440; citing
20 C.F.R. 88 404.1527(d)(1)—(2), 416.927(d)(2)}- “[T]he ALJ must state with

particularity the weight given to differemtedical opinions and the reasons therefor.

2 Ibarra’s treatment notes and counsel as to Claimant’s ability to manage|her
time and activities may inform but do napercede Dr. Howell's mental RFC opinion.

L For purposes of the Social Securitgt, “medical opinions are statements
from physicians and psychologists or other acceptable medical sources that reflect
judgments about the nature and severitjttté claimant’s] impairment(s), including
[the claimant’s] symptoms, diagnosis and prognosis, what [the claimant] can stil| do
despite impairment(s), and [the claimahpéysical or mental restrictions.”” Icat
1178-79 (quoting 20 C.F.R. 88 40827(a)(2), 416.927(a)(2)).
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Id. (citation omitted). “In the absence of such a statement, it is impossible far a
reviewing court to determine whether thegmate decision on the merits of the claim

is rational and supported bylsstantial evidence.”” _Idquoting Cowart v. Schweiker

662 F.2d 731, 735 (¥1Cir.1981)). Despite not exg@ssly discussing Dr. Sandhu’s
BPD diagnosis, the ALJ properly relied on Blowell's diagnosis of BPD and opinion
concerning Claimant’s functional limitations.

The Court also disagrees with Claimant that the unpublished decision in Baez

v. Comm’r of Social Security2016 WL 4010434 (f1Cir. 2016), is controlling or

D

persuasive in this instance. In _Badhe court vacated and remanded to th
Commissioner for further proceedings becatgseALJ failed to asign weight to the
diagnosis provided by one of three treatohysicians (Dr. Chinas well as several
other medical source opinions including tbpinion of an examining consultative

physician (Dr. Gottliebj Baez2016 WL 4010434, at *5 (citing WinschéB1 F.3d

22 For various reasons, the ALJ’s errofailing to discuss oassign weight did
not constitute reversible erras to each medical source. Ba#216 WL 4010434, at
*3-5. In addition to the ALJ failure to assign weight to Dr. Chin’s diagnosis and
treatment records, failure to discuss®ottlieb’s opinion was deemed reversible error
because Dr. Gottlieb also susptthat claimant had pseudarthrosis — an opinion that
corroborated Dr. Chin and another examgnconsultant (Dr. Yates) whose opinion
the ALJ assigned “some weight.” _lat *4-5. Dr. Yatesttributed the claimant’s
subjective complaints of pain agerely post-surgical pain. |cat *5. The Baezourt
noted that the RFC might habeen altered had the ALdrtsidered the opinion._Id.
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at 1179). The ALJ discussed Dr. Chitrsatment notes, including his opinion that
Baez might have pseudarthrosis but didasstign any weight to Dr. Chin’s opinion.
Id., at *2. The panel rejected the Comnoser’'s argument that Dr. Chin’s records
only included diagnoses and did not establish Baez’s physical limitationst 1d.

The panel explained that “[m]edical reoshould include medical source statements
that discuss what a claimant caitl do despite any impairment,”_I¢citing 20 C.F.R.
88 404.1513(b)(6) and 416.913(b)(6)). The court stated that “the lack of the medical
source statement [does] not make the report incomplete” @émek“not relieve the
ALJ from the duty to assign substantial or controlling weight to the opinion of a
treating physician absent good catgsthe contrary.” Idquoting 88 404.1513(b)(6),
416.913(b)(6)). Accordingly, notwithstanding the absence of any medical soyrce

statement (or RFC opiniofrpm Dr. Chin, the Baezourt held that the ALJ’s omission

14

was reversible errd?. Id. Significantly, the court observed that, “[e]ven without the

medical source statement, Dr. Chirégords were comprehensive.” Id.

23 But seeMcCruter v. Bowen791 F.2d 1544, 1547 (4 Cir. 1988) (severity
of medical condition is measured by its effect upon a claimant’s ability to work);
accordSellers v. Barnharp46 F. Supp. 2d 1201, 1211, Ala. 2002) (“A diagnosis
alone is an insufficient basis for a finding that an impairment is severe.”).
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Baezis readily distinguishableUnlike the facts of Baethe lack of a definitive
diagnosis is not a concern in this casesiMs. Harry’s BPD diagnosis is not being
guestioned and was considered by the ALJ. In addition, the treating physician in Baez
had “comprehensive” treatment records that the ALJ assigned no weight. Here| Dr.
Sandhu’s original diagnosis is found witlatwo-page document. [R. 613—-14]. The
record is summary in style and only includes a brief history of Ms. Harry’s past and
present illnesses, treatment and medications followed by prescribed medication,
assessment and treatment plan. [R. 613-14]. Dr. Sandhu provides no short-term o
long-term prognoses and no discussion otipaetional restrictionsr limitations. [R.
613—14]. It appears from the record tBat Sandhu conducted pedic reviews and
reduced his subsequent opinions to a sipgige that merely identify AXIS | through
V diagnoses and GAF scores (which were recognized by the ALJ). [R. 598-606,
628-29]. According to Dr. Sandhu, Ms. Hasrgrimary AXIS | diagnosis was major
depressive disorder and primary I diagnosis was BPD. [R. 598-606, 628—29]
Dr. Sandhu’s AXIS IV diagnosiwas unidentified “psychegial and environmental

problems.®

4 The notes below this heading generailjicate the existence of one or more
of the following: other psychosocial prelbhs; social environmental problems; anc
primary support group problems. [R. 598-60The November 1, 2010, entry adds
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In conclusion, because there is no méRtE-C from DeKalb MHC, the ALJ did
not err in relying on the consultative omns of Drs. Berger, Howell, and Logan,
which were in large part deemed to be c¢stesit with the evidence as a whole. [R.
20]. In other words, there is subdiahevidence demonstrating that Ms. Harry’s
“moderate” restriction in social functiarg did not warrant angdditional functional
limitations 2

5. The ALJ’s Credibility Determination Is Supported By Substantial
Evidence

The Court also finds that the ALJ’s credibility determination is supported by
substantial evidence. When a claimaetks to establish disability through subjective
testimony concerning pain or other symp® a “pain standard” established by the

Eleventh Circuit applies. Holt v. Sullivaf21 F.2d 1221, 1223 (4 LTir. 1991); see

also Crow v. Comm’r, Social Security Admin571 Fed. Appx. 802, 807 (4 Cir.

occupational problems but provalao other detail. [R. 604].

% The record does not make clear whgatment providers at DeKalb MHC
were not asked to provide opinions concegrivls. Harry’s mental RFC. The Eleventh
Circuit observed in Baethat a claimant cannot fauhlie ALJ for failing to consider
what the claimant did not provide orcinde in the adminisative record._SeBaez
2016 WL 4010434, at *4 (speaking about adimal opinion provided to the Appeals
Council after the ALJ rendellean unfavorable decisi@nd stating that “Baez cannot
challenge the ALJ’s failure taccord weight to an opiom that Baez did not provide”).
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2014) (“The ‘pain standard’ is applicable to other subjective symptoms as well.”)
(citing Dyer, 395 F.3d at 1210). Theatmant can satisfy this standard by showing:
“(1) evidence of an underlying medical condition; and (2) either (a) objective medical
evidence confirming the severity of theged pain; or (b) that the objectively
determined medical condition can reasonablgXgected to givese to the claimed

pain.” Wilson v. Barnhay84 F.3d 1219, 1225 (1 Cir. 2002) (citing Holt921 F.2d

at 1223).
Where a claimant’s testimony, if credited, could support the claimant’s

disability, the ALJ must make and explairinding concerning the credibility of the

claimant’s testimony._ Sed¢iehman v. Schweike679 F.2d 223, 227-28 (1 Lir.
1982). “If the ALJ discredits subjectivestenony, he must articulate explicit and

adequate reasons for doing so.” Wilsd®4 F.3d at 1225 (citg Hale v. Bowen831

F.2d 1007, 1011 (#1Cir. 1987)). The ALJ’s evaluation of a claimant’s subjectivg

1%

symptoms should be guided by the followinvant factors: (1) daily activities; (2)
location, duration, frequegmc and intensity of the claimant’s symptoms; (3)
precipitating and aggravating factors; (4) typesage, effectivess, and side effects
of any medication the claimant takes lewaate his symptoms; (5) treatment received

and measures used, other than medication, for the relief of symptoms; and (6) any
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other factors concerning the functional ikations and restrions due to the
claimant’s symptoms, S&® C.F.R. 88 404.1529, 416.9Z5R 96-7p. “A clearly
articulated credibility finding with substtaal supporting evidence in the record will

not be disturbed by avewing court.” Foote67 F.3d at 1562 (citing MacGregor v.

Bowen 786 F.2d 1050, 1054 (1 TCir. 1986)).

In this case, the ALJ found that Mdarry’s objectively determined medical
conditions could reasonably be expectegit@ rise to some of the symptoms she
complains of. [R. 21]. Nonetheless, the ALJ stated:

With regard to credibility, the undersigned finds the claimantis not
fully credible regarding the intensignd persistence of her symptoms.
At her hearing, the claimant, ahdr mother, described severe physical
and mental limitations. However, treatment notes and the medical
evidence a whole, does not supportissevere limitations. Notably,
treatment notes fail to document cdaipts of frequent panic attacks.
With regard to physical impairmenthysical examinations have been
unremarkable except for limited range of motion secondary to body
habitus.

Further, the claimant’'s allegans of severe limitations are
inconsistent with her activities ofitialiving. Treatment notes dated June
21,2011, document that the clamhavas volunteering 30 hours per week
at an animal shelter. Further, treatment notes dated May 19, 2011,
document the claimant was earning money by babysitting. Treatment
notes dated, May 2, 2012, documt® claimant had a business making
jewelry and was preparing for a show (Ex. 16F).

Consequently, the evidence slwow higher level of functioning
than the claimant and her metidescribed at the hearing.
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[R. 21]. Thus, the ALJ in this case dmbt simply make “aroad rejection” of
Claimant’s assertions concerning the “inigngersistence, and limiting effects of her
symptoms.”_Dyer395 F.3d at 1211.

In support, Claimant relies on Himes85 Fed. Appx. 758. In Himethe
Eleventh Circuit found error in the ALJ saxtibility determination, noting that the ALJ
had omitted from his decision a discussion of certain of the claimant’s diagnosed

mental illnesses._Dechow v. Coly2015 WL 5244978, at *1 (N.D. Fla. Septembel

4, 2015) (citing Himes585 Fed. Appx. at 767). More specifically, in outlining the
reasons for the credibility finding in Himeke ALJ identified personality disorder as
one of several diagnosed mental impairraamid stated that there was no evidence that
the impairments so identified prevented claimant from engaging in some type of work
activity. Himes 585 Fed. Appx. at 767. The ALJ omitted discussion of additionjal
mental impairments, namely, social phobia, attention deficit hyperactivity disorder, and
post-traumatic stress disorder. lWVvhile deemed harmless in other aspects of the
sequential evaluation process (i.e., omisgnodiscussing the existence of medically,
determinable impairments in first step efaluating subjective complaints), in the
context of evaluating Himes'’s credibilityhe ALJ’s omission was not harmless error

Id. The court explained that “withoutonsidering all of Himes’s diagnosed
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impairments, the ALJ’'s conclusion thelimes’s statements about his subjective
symptoms [were] not credibte the extent they conflietith the RFC [could] not [be]
supported by substantial evidence.” I¢titing Crawford 363 F.3d at 1158; and
Lewis, 125 F.3d at 1440). Most importantly, and contrary to the record in this case,
the ALJ did not have an “acceptable noadlisource” opinion as to the functional
limitations attendant to the pertinent diagsass well as the combination of all of

Claimant’s impairments in either Himesr Baez In this case, as evident from the

detail within Dr. Howell's ealuation, the ALJ did not render her credibility finding
without an adequate appreciation of Clant®impairments, sere and non-sevefe.

SeeCharacter v. Colvin2015 WL 1481114, at *11 (N.D. Ga. March 31, 2015)

(discussing Himeshallenge that ALJ did not digss all diagnosed impairments and

26 Another factual distinction in Himes that the ALJ also attributed some of]
the claimant’s non-exertional symptoms‘toore of a temper problem,” which the
Eleventh Circuit rejected as not engagthe physicians’ opinions diagnosing Himesg
with mental impairments. HimeS85 Fed. Appx. at 767 (renggble error found where
“the ALJ’s stated reason for finding claimdess than fully credible is based on the
ALJ’s conjecture that Himes’s problems are based on temper as opposed to menta
issues”). Counsel for Ms. Harry atteteg to draw an analogy to the Him&kJ's
“more of a temper problem” error by poimgj to the ALJ’s discussion of Claimant’s
suicide attempt. [R. 19]. heever, the ALJ here did n@ngage in conjecture but
instead reported that Claimant admitted tatakhealth professionals that she did not
really want to succeed in killing hersélfit rather sought attention. [R. 19].
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affirming the denial of benefits while obsarg that, “The ALJ’s decisionis, of course,
not perfect.”).

B. ALJs Alleged Failure To Showv That Plaintiff Is Capable Of
Working “In An Ordinary Work Setting” Without Special
Accommodations

Claimant’s next asserted error on appsdhe ALJ’s failure to show that Ms.

Harry is capable of working “in an ordiryavork setting” absent accommaodations for
her obesity. Claimant contends thatoirder to perform sedentary work, she will
require a special bariatric chair desigrte accommodate her weight. [Doc. 10 at
16-17]. Claimant points to the United States Department of Labor's Job
Accommodation Network (“JAN”) in support of the notion that special chairs are
required to accommodate individualsigigng over 300 pounds. [Doc. 10 at 16 &
n.81].

The Court first notes that this issueswvaot raised by Claimant at any stage of

the underlying administrative proceeding$doe the Commissioner. Of particular

significance, this argument was not madéhgyClaimant’s attorney representative at

the evidentiary hearing before the ALJ,iefthwould have allowed the VE to consider

174

the need for special accommodations andm@mact on the occupational base. To the

extent Claimant suggests that the JAtommitted procedural error by failing to
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consider and ask the VE about Claimamgential need for a bariatric chair, the
undersigned is not persuaded.

Pursuant to SSR 96-8p, the RFC assessmust consider an individual’s
maximum remaining ability to do sustainedrwactivities in an ordinary work setting
on a regular and continuing basis. S&R 96-8p, 1996 WL 374184, at *1 (July 2,
1996). According to Claimant, the phrase “in an ordinary work setting” has be¢en

construed to mean “without any spe@acommodation that employers do not mak

D

for typical employees.” [Doc. 10 at 16r&79 (citing SSR 00-1c)]. Claimant appears
to be asking this Court to create né&aw by imposing an additional affirmative
obligation on the Commissioner — an intidta the undersigned declines. SSR 00-1¢
deals with the interplay beegn the Social Sedty Act (“SSA”) and the Americans

with Disabilities Act (ADA"), 42 U.S.C. § 12101t seg., and a claimant’s pursuit of
relief under both statutory schemes. S&R 00-1c, 2000 WL 38896 (January 7

2000). SSR 00-1c follows the Supreme Cautecision in Cleveland v. Policy Mgmt.

Syss. Corp.119 S. Ct. 1597 (1999), which clarified that an individual’s application for

social security disability insurance benedfitees not necessarily preclude an individug
from successfully pursuing a simultaneous claim under the ADA. 119 S. Ct| at

1601-04. SSR 00-1c doest require the Commissioner to consider “reasonable
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accommodations” for alternative wkoat step five of the sgiential evaluation process.
In fact, SSR 00-1c discusses the burdem$kich a requirement would place upon thg
Commissioner in terms of applicatiomdain stretching already over burdened
administrative resources. Jdt *5 (discussing the number of claims for disability
benefits received annually by the SSA, liteited administrative resources, and
practical difficulty with trying to evalua “reasonable accommadaan” — which could
turn on “highly disputed workplace-specific matters).

Further, the regulations governing obeségognize that a claimant “may have
limitations in any of the exertional functiosgch as sitting, standing, walking, lifting,

carrying, pushing, and pulling.” SSR-1P, 2002 WL 34686281, at *6 (Septembe

=

12, 2002). In this case, there is no medesadence that Ms. Harry has any functiona
limitation that would impede her ability 81t while performing sedentary work. The
ALJ noted that Claimant should “never climb ladders, ropes or scaffolds and can pnly
occasionally climb stairs or ramps” atisl limited to occasionabending, balancing,
stooping, crawling, kneeling or crouching.” [R. 17].

Finally, the Court’s independent reseaasto functional limitations and special
accommodations for claimants weighing over 400 pounds, produced no case law to

support Claimant’'s argument. See, eGpldiron v. Comm’r of Social Securit$91
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Fed. Appx. 435, 442—-43 (6&Cir. 2010) (affirming deniabf benefits for claimant
weighing in excess of 400 pounds as capabfeerforming range of sedentary work

with no mention of special accommodatior®prdan v. Comm’r of Social Securjty

297 Fed. Appx. 194, 197'Zir. 2008) (affirming denial of benefits for claimant who
weighed 400 pounds where ALJ found claimaagpable of performing the full range

of sedentary work with no mention of special accommodations)Laudlace v.

Barnhart 187 Fed. Appx. 639, 643—44Tir. 2006) (affirming ALJ’s rejection of 2-
hour sitting limitation within opinion otreating physician and finding claimant
weighing approximately 400 pounds capable of sitting for six hours a day with the
opportunity to change positions every forty-five minutes; no mention of special chair
or other accommodations).
The ALJ properly relied upon the testimony of the VE in arriving at the
conclusion that Ms. Harry cadilperform other work at step five of the sequential
evaluation process. [Doc. 11 at 13—-1&ubstantial evidence supports the ALJ'S$

finding that Claimant could perform jojasamely, cashier, small product assembler

and product sorter, jobs that exist igréficant numbers in the national economy and

that Claimant is, therefore, not disabkldefined by the Social Security Act.
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V.  Conclusion

Based on the forgoing reasons and cited authority, the Court finds that|the
decision of the ALJ was supported by substantial evidence and was the result pf an
application of proper legal stdards. It is, thereforeDRDERED that the
Commissioner’s decision Bd~FIRMED . The Clerk of CourtiBIRECTED to enter
judgment in favor of the Commissioner.

SO ORDERED THIS 8" day of September, 2016.

/
dﬁnqu

JANET F. KING

UNITED STATES MA TE JUDGE
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