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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

RAUL MORENDO,
Plaintiff,
CIVIL ACTION FILE NO.
V.
1:15¢cv-3382CC-JKL
SERCO INC,
Defendant

ORDER

Pendingbeforethe Courtis SERCO’sSecondVotion to CompelPlaintiff's
Deposition and Productionof Documents[Doc. 44.] and SecondMotion for
Extensionof FactDiscovery[Doc. 45]. In its motionto compel, SERCOrequests
that the Court (1) compel Moreno to attend a seconddeposition;(2) compel
Morenoto sign a medicalrelease(3) compelMorenoto producehis requestfor
medical records“to ensurethat he complied with the Court’s order”; and (4)
award SERCOits attorneyfeesincurredin bringing the motion. [Doc. 44 at 1.]
SERCOalso requestsan extensionof the discoveryperiod of 75 daysdue to

“ongoingdiscoverydisputes”’andPlaintiff's purportedfailure to complywith this
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Court’s August 29, 2016 Order compelling Plantiff to obtain and produce
medicalrecords.

On October7, 2016, the Court held a hearingon the pending motions.
Having consideredhe parties’briefsandargumenof counseland Mr. Morenoat
thehearingthe Court DENIES the motions.

l. Depositionlssie

SERCOQinitially took Moreno’sdepositionon April 14,2016. [Doc. 44-2.]
The depositionlastedapproximatelyfive anda half hours,excludingbre&ks. On
August26, 2016, SERCOnoticedMorenofor a seconddepositionof Morenoto
be conductedon Septembe®, 2016 [Doc.44-6.] SERCOdid not obtainleave
of Court to deposeMoreno asecondtime, nor did Moreno consentto the
deposition.

On SeptembeB, 2016,Moreno esmailed SERCO’scounselstatingthat he
believedthat he had compliedwith the requiredsevenhoursof depositiontime,
and asked“how much more depositiontime is requiredby your calculations.”
[Doc. 47 at 6, 19.] In an email dated September7, 2016, defensecounsel

respondedto Morenq intimating that he was obligated to re-appearat a




reconvenedleposition,andthat the only issuewasthe lengthof time. Counsel
wrote:

Rule 30 sets a presumptive durational limit for a
deposition of seven hours in one day, but the seven
hours does not include time spent during reasonable
breaks orotherwise on recess. Only the time during
which the deposition is underway is counted. Thus, we
have one and a half hours remaining on your deposition.

Rule 30 also permits the parties to extend the seven
hours by agreement, and the Rule advises paidies
generally agree to reasonable requests for additional
time. Considering Defendant anticipates receiving new
information and documents from you, Defendant will
require more time to ask you questions related to the
new information/documents. Thus we aeguesting
your consent to an additional four hours of deposition
time. Please advise as soon as possible whether you
will consent to this extension.

[Doc. 47 at 19.] On Septembe, 2016, Moreno respondedhat he could not
consento furtherdeposition [Doc. 44-7 at2.]

Morenorefusedto consento additionaldepositiontime." SERCOfiled its
motion, urging the Court to compel Moreno to attend a seconddeposition.

SERCOargueghatit is entitledto a seconddepositionbecausévorenofailed to

! Moreno apparently appeared at counsel’s office on September 21, 2016
comply with his required one hour and 15 minutes of deposition to complete
legal obligation.” [Doc. 47 at-8.] SERCO apparently did not arranfpe a
deposition to be taken because Moreno had declined to consent to fu
deposition time. If. at 22.]
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producedocumentsand information beforehis initial deposition. [Doc. 44-1 at
8.] SERCOcitesto Lev. Diligence, Inc., 312F.R.D.245(D. Mass.2015),asan
exampleof acasewherea partywasallowedto conducta seconddepositionafter
learningof new evidence. Specifically, SERCOcitesto its accesso medicaland
tax documentghatit did not haveat the time of the first depositionandMoreno
havinggreatlyincreasecis damagesequestasinformationthatwarrantsa new
deposition.

A depositionis limited, absentcontrarystipulationor court order,to “one
dayof 7 hours.” Fed.R. Civ. P. 30(d)(1). Wherethe partiesdo not stipulateto
the taking of a seconddeposition,a party “must obtain leave of court” if the
deponentasalreadybeendepsedin the case. Fed.R. Civ. P. 30(a)(2)(A)(ii).
The Courtmustgrantleaveto the extentconsistentvith Rule 26(b)(1)and(2). In
relevantpart, Rule 26 requiresthe Courtto limit discoverywhere,amongother
things, “the party seekingdiscoveryhas had ample opportunity to obtain the
informationby discoveryin theaction.” Fed.R. Civ. P. 26(b)(2)(C)(ii).

As aninitial matter,| rejectSERCO’spositionthatit wasentitledto depose
Moreno forsevenhours,over severaldays. Given the plain languageof Rule

30(d)(1), there is no colorable support for an argumentthat the sevenhour




depositioncantake place,without stipulationor order,over the courseof several
days. NeverthelessSERCOintimatedjust that to Moreno, telling him that he
wasrequiredto sit for anadditional90 minutesof depositiontime.

Under Rule 30, since SERCO had previously deposedMoreno, the
deposition could be reconvenedonly if Moreno consentedto being further
deposedor if the Court grantedleave. See Fed.R. Av. P. 37(d)(1). SERCO
insteadnoticeda seconddepositionwithout Moreno’sprior consenbr leavefrom
the Court. [Doc. 44-6.]. As aresultthenoticeof aseconddepositionwasinvalid
andunenforceable See In re Sulfuric Acid Antitrust Litig., 230F.R.D.527,531
(N.D. lll. 2005).

But evenif SERCOhadcompliedwith the proceduralequirement®f Rule
30, SERCOhas not showngood causefor re-deposingMoreno. This caseis
readily distinguishablefrom the situationin Le v. Diligence, Inc., the caseon
which SERCOprincipally relies. In that case,the defendantappearedo have
given completediscoveryresponsesat which point the plaintiff deposeda Rule
30(b)(6) representative. The plaintiff later learned of potential additional
informationthroughotherdiscoveryandrequestedgupplementaproductionfrom

the defendants. After that supplementaldiscovery, the Court found that




additionaldepositiontime waswarranted)argely becausef defendant'delayin
producing that information. Here, by contrast, SERCO went ahea with
Moreno’s deposition believing that Moreno’s discovery responseswere
materiallyincomplete. Specifically,on March 17, 2016, defensecounselwrote
Moreno amultipageletter detailing a litany of purporteddiscoverydeficiencies
including with respecto the apparentack of Moreno’smedicalrecords missing
tax records, and questionabledamagescalculations—the very subjects that
SERCOwantsto coverin areopenedleposition. SERCOgaveMorenolessthan
aweekto correctthosepurporteddeficiencies put whenMorenodid not do so, it
apparentlydid nothing elseto resolvethe deficienciesbeforethe deposition. In
fact, SERCOwaited over two months after Moreno’s depositionto raise the
discoveryissueswith the Court. Given SERCO’s voluntary decisionto take
Moreno’s deposition and its inexplicable lack of diligence in resolving its
discovery concerns beforehand,the Court concludesthat it would not be
appropriateo compelMorenoto appeaifor asecondleposition.

Accordingly, for thesereasonsthe Court DENIES Defendant’smotionto

compelMoreno’sattendancat a secondleposition.




I. Moreno’s Compliancewith the August 29 Order.

SERCOarguesthat Moreno has producedonly his medicalrecordsfrom
2015and 2016, but not from 2011 through2014. [Doc. 44-1 at 10.] SERCO
requeststhat Moreno be compelledto producethosedocumend andto sign a
medicalreleaseauthorizingSERCOto obtain medicalrecordsfrom 2011to the
present.[Id. at10-11; Doc.44-9.] SERCOalsorequeststhatthe Courtorderthe
productionof Moreno’srequesto his medicalproviders‘to provethat[Moreno]
compliedwith the Court’'s Qder’ of August29. [Doc. 44-1 at11.] SERCOadds
that it “reasonablysuspectsthat Moreno only requestedmore recent records.
[Id. at11n.4.]

Moreno respondghat he requestechis active duty medical recordsfrom
the U.S. Army and his postservicerecordsfrom the VA. [Doc. 47 at 2.] He
stateghat hereceivedhis medicalrecordsfrom the VA in Decaturon Septembe
8 and beganpreparingthem for Defendant. [Id.] He was unawarethat the
recordswereincomplete. [Id. at 3.] Moreno statesthat he hasbeencontacting
eachfacility wherehe receivedireatmento seeif they havemedicalrecordsthat
the custodianof recordsdid not have. [Id.] On Septembed 3, the VA notified

Moreno that it had no electronicrecordsin its system. [ld. at 4.] The VA




informedMorenothatthe U.S. Army did not processhis recordsto the VA, and
Moreno saysthat the Army confirmedreceipt of his requeston September3.

[Id. at5, 14.] It appearghatthe Army agency(the National PersonneRecords
Centerrespondedo Moreno,in aletteralsodatedSeptembef3, directedhim to

one of two other agenciesfrom which to obtain the recordsdependingon his
dischargedate. [Id. at 16.] Oneof thoseagencieshowever,wasthe VA, andit

seemghat Morenohadalreadycontactedhem.

Basedon the Court’sreview of the recordandwith the benefitof ahearing
on this issue,the Courtis satisfiedthat Morenois exercisingproperdiligenceto
complywith the Court’s August29 Order. Moreover,Morenorepresentedtb the
Court that he will consider signing medical releasespreparedby SERCOs
counselwhich may expeditethe productionof medial records. Accordingly,the
CourtDENIES Defendant'amotionto compelasit relatesto Moreno’spurported
noncompliancewith the August29 Order.

[ll. SERCO’s RequestFor Attorney Fees
In light of the Court’sdenialof the motionto compel, SERCQO’srequesfor

attorneyfeespursuanto Rule 37(a)(5)(A) areDENIED.




V. Conclusion

In light of theabove Defendant’ssecondnotionto compel,[Doc. 44], and
secondmotion for an extensionof time for discovery, [Doc. 45], are both
DENIED.

IT IS SOORDEREDthis 7th day of October 2016.
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HN K. LARKINS llI
nlted States Magistrate Judge
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