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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA
WESTERN DIVISION

NO. 5:15-CV-220-FL

THE GENERATION COMPANIES, LLC,
Plaintiff,

V. ORDER
HOLIDAY HOSPITALITY
FRANCHISING, LLC; and
INTERCONTINENTAL HOTELS
GROUP RESOURCES, INC.,

N N N N N N N N N N N N

Defendants.

This matter is before the court on defendamistion to dismiss for failure to state a claim,
pursuant to Federal Rule of Civil Procedure 12(b)Y{6)o transfer the case to the Northern District
of Georgia, Atlanta Division. (DE). The issues raised have been briefed fully, and in this posture
are ripe for ruling. For the following reasons, aefents’ motion to transfer is granted and their
motion to dismiss is denied without prejudice.

STATEMENT OF THE CASE

Plaintiff The Generation Companies, LLC (“Generation”) is a real estate development
company based in Raleigh, North Carolina, tvahs and operates hotels throughout the southeast
United States. Defendant Holiday Hospitality Frfaising, LLC (“HHF”) controls a hotel licensing
system for the hotel brand Staybridge Suites, and defendant InterContinental Hotels Group
Resources, Inc. (“IHGR”) controls a number diethotel brands, such as Holiday Inn and Crowne

Plaza. Defendants share a distant corporate parent, and both maintain their principal places of
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business in Atlanta, Georgia. The partiespdig involves alleged statements defendants made to
a third party, Hilton Worldwide Holdings Inc.Hilton”), concerning a licensing agreement for a
hotel located at Southside Boulevard and Touchton Road in Jacksonville, Florida (the “hotel”).

On April 20, 2015, plaintiff initiated this actian Wake County Superior Court, asserting
claims for tortious interference with contract, slandesgeand unfair and deceptive trade practices
under N.C. Gen. Stat. 8 75.1.1. These claims restplporiff's allegations that defendants falsely
informed Hilton that plaintiff wa unauthorized to terminate a ceria&censing agreement (the “2006
Licensing Agreement”), and that defendants’ communication harmed plaintiff's business
relationship with Hilton. Plaintiff seeks compensatory and punitive damages, treble damages
pursuant to N.C. Gen. Stat. § 75-16, and attorney fees pursuant to N.C. Gen. Stat. § 65-16.1.

On May 22, 2015, defendants removed the action to this court. Shortly thereafter, on May
29, 2015, defendants filed the instant motion to dismiss pursuant to Rule 12(b)(6) for failure to state
a claim, or to transfer the catgethe Northern District of Georgia pursuant to a mandatory forum-
selection clause. Defendants argue for disrh@séhe following bases: defendant IHGR was not
a party to any agreements with plaintiff, defendant HHF maintained a privileged contractual
relationship with plaintiff that precluded any claim for tortious interference with contract; and
defendant HHF’s alleged statements to Hilton weredefamatory on their face, were protected as
truthful, and did not support a related claim for unfair and deceptive trade practices. Defendants
contend transfer would be proper because fifeisbound by a mandatory forum-selection clause
incorporated by reference in the 2006 Licensing Agreement, and the scope of the clause
encompasses plaintiff's claims. In supportt@dir motion, defendants submitted: a declaration by

Jenny Tidwell, an employee of defendant HHF @E); the license agreement between plaintiff



and defendant HHF (“2006 License Agreement,” DE 8-3); plaintiff's guaranty of the license
agreement (“Guaranty,” DE 8-4); and three addenda to the license agreement (DE 8-5, 8-6, 8-7).

On June 19, 2015, plaintiff filed a respongBE 21). In addition to opposing dismissal of
its substantive claims, plaintiff opposed defendamistion to transfer on the bases that plaintiff's
choice of forum merited deference and promatedvenience due to the location of plaintiff's
corporate headquarters. To that end, plaistitimitted a declaration b{s manager, H. Mark
Daley, lll, describing the location of plaintiff €adquarters. (DE 21-1). Defendants filed a reply
on July 9, 2015, arguing that recent case law shaWweite of forum and private convenience were
not to be considered in determining whetheraogfer an action on thesa of a forum-selection
clause. (DE 22).

STATEMENT OF FACTS

Plaintiff and defendant HHF execute@ tR0O06 License Agreement on December 8, 2006.
(DE 8-3). The 2006 License Agreement granted plaintiff a license to use defendant HHF's
trademarks and brand to operate tiotel for a ten-year term._(Jd1§ 1, 3.A, 12.A). Among other
terms, the 2006 License Agreement included prowssfor termination, liquidated damages, choice
of law, transfer of obligationgnd change of ownership. (§l12, 12.E, 14.B, 10.B, 15.E). Italso
included a guaranty, which provided:

[T]he undersigned [plaintiff], . . . hereby unconditionally warrant to Licensor

[defendant HHF] . . . that all of License&’epresentations in the License and the

application submitted by the Licensee to obtain the License are true, and guarantee

that all of Licensee’s obligations under the License, including any amendments
thereto whenever made . . . will be punctually paid and performed.

(Id. at 33; Guaranty, DE 8-4, 1 1).



Over the next several years, three addenda modified the 2006 License Agreement. Each
addendum supplemented the 2006 License Agredgeeplacing the previous licensee with a new,
third party partially owned by plaintiff.(DE 8-5, 1 1; DE 8-6, 1 1; DE 8-7, 1 1). For example, the
most recent addendum (the “2013 Addendum”) replaced the previous licensee, Generations
Properties Ill, LLC (“GP3"), with GP4 Property Owner, LLC (*GP4”), the newest licensee:

This Third Addendum (the “Addendum”) sade and entered into as of this 22nd

day of October, 2013, by and between [defnt HHF] and [GP3] and [GP4]. This

Addendum supplements that certain License Agreement, dated December 8, 2006

(the “License”) between Licensor and License, relating to the license to operate the

[hotel]. . . . The License is hereby amended by deleting the Licensee name of [GP3]

wherever it appears . . . and replacing it with the following: [GP4].

(DE 8-7, 1 1). In addition, each addendumudeld a provision incorporating by reference the
Guaranty that plaintiff and defendant HHF executed in connection with the 2006 License
Agreement. (DE 8-5, 1 4; DE 8-6, 1 5; DE 8 4). For example, the 2013 Addendum provided:

Except as expressly stated in this Addendum, no further additions, modification or

deletions to the License are intended l®yghrties or made by this Addendum. All

other terms and conditions of the Licemsmain in full force and effect, including

the Guaranty.

(DE 8-7, 1 4).

In June 2014, plaintiff alleges that GP4uested and received from defendant HHF an
estimate of the liquidated damages GP4 would ow terminated the 2006 License Agreement.
(Compl., DE 1-3, 1 10). Sometime thereafter4@Rovided written notice to defendant HHF that

their agreement was terminated effective AprR015, and that GP4 was willing to pay the required

liguidated damages._(Idf 11).

! The addenda required plaintiff to maintain a cemaircent equity interest in each new licensee. (DE 8-5,
1 2; DE 8-6, 1 3; DE 8-7, 1 2). At the time the mesent addendum (the “2013 Addendum”) was executed, plaintiff
owned the largest single equity interest in GP4 with 14 percent. (DE 8-7,  2).
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On December 22, 2014, plaintiff executed a metel licensing agreement with a Hilton-
affiliated franchisor (the “Hilton Agreement’and began renovations converting the hotel to the
Hilton brand. (1d.1 12). Plaintiff allegethat on February 6, 2015, shortly after defendants learned
of plaintiff's Hilton Agreement, one of defendants’ employees communicated to Hilton that
defendant HHF had an in-force agreement with gfdiand that plaintiff was unable to terminate
the agreement. _(1d7 13-14). Thereatfter, on February 10, 2015, Hilton relayed defendants’
message to plaintiff, and Hilton advised ptdfnthat it would not poceed with the Hilton
Agreement until it received a full release of liability from defendants.

DISCUSSION
A. Standard of Review

Defendants move either to dismiss pursuaiute 12(b)(6) for failure to state a claim, or
to transfer on the basis of a forum-selection clauseset forth below, #hcourt finds transfer of
venue as an initial matter to be in the intewdsjustice in light ofthe forum-selection clause
favoring the Northern District of Georgiand choice-of-law provisions requiring application of
Georgia law. Therefore, the court transfensugewithout reaching defendants’ motion to dismiss.

As pertinent here, 28 U.S.C. § 1404(a) provides that “[flor the convenience of parties and
witnesses, in the interest of justice, a distrazirt may transfer any civéction to any other district
or division where it might have been brought cang district or division to which all parties have
consented.” “An order allowing transfer of a mattesnother districtis committed to the discretion

of the district court.” _In re Ralston Purina C@26 F.2d 1002, 1005 (4th Cir. 1984); s#80

Southern Ry. Co. v. MaddeA35 F.2d 198, 200-01 (4th Cir. 1956). The court may exercise its

discretion to transfer a case to a proper venueeagupon by the partiesich as when a forum-



selection clause governs the dispute. AéeMarine Const. Co., Inaz. U.S. Dist. Ct. for W. Dist.

of Texas 134 S. Ct. 568, 580-81 (2013). “The effedihaf [forum-selection] provision, of course,
is not to foreclose a consideration of the meritslaihtiff's case; on the contrary plaintiff will have

an appropriate forum for its claim.” ldt 1913 n.11. For example,_in Stewart Organization, Inc.

V. Ricoh Corp,.487 U.S. 22 (1988), the Court held thatrdistourts should treat parties’ arguments
based upon forum-selection clauses as motions to transfer under § 1404@t)28d.In that
instance, the Court declined to address a angtion to dismiss a case pursuant to 8 1406, which
permits courts to cure defects in venue through dismissalat(@d). Instead, the Court analyzed
the party’s motion to transfer under § 1404(a). atd28-31.

Courts have favored analysis pursuant 484 (a) in cases where parties relied on other

bases for dismissal or transfer as well. See, All. Marine, 134 S. Ct. at 575 (rejecting

enforcement of a forum-selection clause by orito dismiss under § 1406(a) and Rule 12(b)(3),

and instead favoring § 1404(a) transfealysis); Pawlik v. AmerilLife Group, LLQNo. 13-80172-

ClIV, 2014 WL 793080, at *10 ( S.D. Fla. Feb. 25, 20H#) light of the Court’'s recommendation
regarding transferring venue, there is no needltress those portions of Defendant’s Motion that

seek dismissal for failure to state a claim parguo Rule 12(b)(6).”)Dan Dill, Inc. v. Ashley

Furniture Indus., In¢.No. 5:07-CV-111, 2008 WL &¥255, at *1 (W.D.N.C. Aug. 7, 2008)

(transferring venue where the defendants remoweddke from state to federal court pursuant to
8 1441(a) before moving to transfer venue on thsgsha a forum-selection clause). Accordingly,
the court addresses as an initial matter defendardsbn to enforce the parties’ instant forum-

selection clause under § 1404(a). BdeMarine, 134 S. Ct. at 581-82.



B. Analysis

Forum-selection clauses implicate a fngmof litigable issues. See, eid.at 581 (detailing

“the adjustments required in a § 1404(a) anaklysisn the transfer motion is premised on a forum-
selection clause”); see generdl¥D Charles Alan Wright, etl., Federal Practice and Procedure
§ 3803.1 (4th ed. & &p. 2015). For example, the court must ascertain what law applies to
interpreting the underlying agreement. Then, the court must consider whether the scope of the
forum-selection clause encompasses the dispute at hand. If it does, the court must decide whether
the clause mandates or merely permits transfer, and whether it directs litigants to federal or state
court. Finally, if the agreement is enforceable, the court must consider the public interest factors
implicated by transfer of venue. The court addresses each of these issues in turn.

1. Choice of Law

Interpreting a forum-selection clause first reqaithe court to ascertain what law applies to
the contract, because the court must apply that law to decide the scope of the contract’s relevant

clauses. _Sedtl. Marine, 134 S. Ct. at 583—-84; Queen City Pastry, LLC v. Bakery Tech.

Enterprises, LLCNo. 5:14-CV-143, 2015 WL 3932722, atA&/.D.N.C. June 26, 2015) (quoting

Martinez v. Bloomberg, LP740 F.3d 211, 217 (2d Cir. 2014)) (“[T]he body of law selected in an

otherwise valid choice-of-law clause’ governs thterpretation of a forum-selection clause.”).

Here, the Guaranty and the 2006 License Agreement provide that the parties’ obligations
“shall be governed and construed” in accordance thghlaws and decisions . . . of the State of
Georgia.” (DE 8-3, 1 14.B; DB-4, 1 5). Plaintiff argues, however, that the terms of the 2006
License Agreement, including the provisions regarding choice of law, do not apply to it because

plaintiff is not a party to the 28 Addendum. (Pl.’s Resp. in Opp’n to Defs.” Mot., DE 21 at 3).



Plaintiff's argument is unavailing where, asfegth below, the 2013 Addendum supplemented the
2006 License Agreement’s terms and incorporateditiaranty’s terms. Accordingly Georgia law
governs the interpretation of the forum-selection clauses contained in the 2006 License Agreement
(DE 8-3, 1 14.B) and the Guaranty (DE 8-4, 1 6).

If a litigant is party to a contract in whichette is a valid choice-of-law provision then that
provision generally is binding, even if the caur was executed in a different state. Sebo

Const. Equip. N. Am., Inc. v. CLM Equip. Co., In886 F.3d 581, 601 (4th Cir. 2004). As a matter

of contract interpretation, choice-of-law provisidinsust be determined by the law of the state

chosen by the parties in the contract.” Bunker Holdings, Ltd. v. Green Pa@4&/Eed. App’x

969, 973-74 (4th Cir. 2009). “Absent a contrary public policy, . . . court[s] will normally enforce
a contractual choice of law clause.” Carr v. Kupg50 Ga. 106, 107 (1982).

Contract provisions, such as choice-of-lelauses and forum-selection clauses, may be
incorporated into an agreement by specific reference to other documents “so that such documents
are treated as if a part of the document makiregreference. As a matter of contract law,
incorporation by reference is geally effective . . . where the provision[s] to which reference is

made [have] a reasonably clear and ascert@mabaning.”_Bowman v. Walnut Mountain Prop.

Owners Ass’n, Ing251 Ga. App. 91, 95 (2001); s€H. Consulting, LLC v. MendenhaNo. 1:04-

CV-3459-JOF, 2007 WL 902374, at *6 (N.D. Ga. Mat, 2007). Clauses may be incorporated

even if the relevant incorporation language does not specifically refer to them. World Rentals &

Sales, LLC v. Volvo Const. Equip. Rents, Ing17 F.3d 1240, 1245 (11th Cir. 2008).

The Eleventh Circuit Court of Appeals appingly cited J.S. & H. Construction Co. v.

Richmond County Hospital Authority73 F.2d 212 (5th Cir. 1973), as one such example of broad




incorporation by rierence. _Seé&Vorld Rentals & Sales, LLC517 F.3d at 1245._ J.S. & H.

Constructiorinvolved two contracts: a primary contraetween the contractor and the owner, and

a subcontract between the contractor andogentractor. 473 F.2d at 214 n.3. The subcontract
broadly incorporated by reference provisionghim the primary contract, stating that the
subcontractor “agrees to be bound to the Cordrdmt all of the terms of the agreement between

the Contractor and the Ownendaby the Contract Documents atad assume . . . all of the
obligations and the responsibilities that the Contractor by those instruments assumes toward the
Owner.” Id. The Eleventh Circuit pointed to that language as sufficient to bind the subcontractor
to multiple terms incorporated by reference, sastan arbitration clause, “because arbitration is
surely one of the ‘obligations’ that the contractor assumed toward the owner in the prim[ary]

contract.” World Rentals & Sales, LL617 F.3d at 1249 n.6.

Georgia courts have applied the same rule@édd incorporation by reference to guaranties.

See, e.gJTL Consulting, LLC2007 WL 902374, at * 6—7. Where “[tlhe addendum signed by [the

guarantor] plainly incorporated by reference the personal guaranty, which has a clear and

ascertainable meaning. . . . [the guarantsrpound by his signature.”__Charles S. Martin

Distributing Company v. Bernhardt Furniture Compa®¥3 Ga. App. 481, 482—-83 (1994). In

Charles S. Martin Distributing Comparye court relied on the facts that “[tlhe papers . . . make

reference to each other; the addendum signechbygiiarantor] refers to the personal guarantee .
.. and the guarantee cites the attached addendumat 482.

Here, both plaintiff and defendeBHHF were signatories to the 2006 License Agreement and
the Guaranty. (DE 8-3 at 32, 34; DE 8-4 at Blaintiff also bound itself to the terms of the 2006

License Agreement through its execution of the Guaranty, which stated: “As an inducement to



[defendant HHF] (‘Licensor’) to execute the License Agreement . . . [plaintiff and its successors]
... guarantee that all of Licensee’s obligationder the License, including any amendments thereto
whenever made . . . will be punctually paid and performed.”, {ldl). The 2006 License
Agreement correspondingly incorporated the Guaranty table of contetis and included it within

the body of the agreement. (DE 8-3 at 4, 33-34). Some years later, the 2013 Addendum
supplemented the 2006 License Agreement, without otherwise modifying its terms, and similarly
incorporated the Guaranty. (DE 8-7, 1 4) (“Alhet terms and conditions of the License remain in

full force and effect, including the Guaranty.This chain of mutual incorporation linking the 2006
License Agreement, the Guaranty, and the 20d8eAdum, operate to bind plaintiff to the terms

of the 2006 License Agreement.

Furthermore, plaintiffs Guaranty resembles the guaranty found binding in J.S. & H.
Constructionwhere the guarantor executed an agreeteagsume “all of the obligations and the
responsibilities that the Contractor . . . assumeaid the Owner.” 473 F.2d at 214 n.3. Inits own
Guaranty, plaintiff pledged to “guarantee thabéllicensee’s obligations under the License . . . will
be punctually paid and performed.” (DE 8-4, {dyst as the decision to arbitrate was “one of the

‘obligations’ that the contractor assumed toward the owner” in J.S. & H Construstbidao is

submission to Georgia law plaintiff's “obligatioa% guarantor of the 2006 License Agreement. See
473 F.2d at 214 n.3. Therefore, the mutual incorporation of obligations among the Guaranty, the
2006 License Agreement, and the 2013 Addendhing plaintiff to the Georgia choice-of-law

provision contained in the 2006 License Agreement and the Guaranty.
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2. Scope

Next, the court must evaluate whether the forum-selection clause in the 2006 License
Agreement and incorporated by the Guaranty encesgsaplaintiff's claims for tortious interference
with contract, slander pese and unfair and deceptive trade preesi. Plaintiff argues that, even if
it is bound by the 2006 License Agreement, that agreement’s forum-selection clause does not
encompass plaintiff's non-contract claims. Ferfibllowing reasons, the court finds that the clause
does encompass these claims.

Courts interpret the scope of contract provisions according to the relevant state law, and the
starting point for analyzing the scopiea forum-selection clausetlse language of the clause itself.

For example, in Slater v. Energy Services Group Intern, threeEleventh Circuit Court of Appeals

found the following forum-selection clause encasged a plaintiff’'s non-contract claims: “The
parties agree that all claims or causes of actiatimg to or arising from this Agreement shall be
brought in a court in the City of Richmond,rfiinia.” 634 F.3d at 1328-29. The agreement also
“included a choice of law provision designating Virginia law as controlling.”atd.239. The
plaintiff, Slater, alleged unlawful termination of her employment and argued that the forum-selection
clause in her employment agreement shoulethd fto encompass only breach-of-contract claims
relating to the employment agreement.” dt1330. The court disagreet$ analysis began with

“the plain meaning of the contract’s languagand it “look[ed] at the comct as a whole, the
parties, and the purpose of the agreement to best determine the intent of the parties in interpreting
the agreement.”_IdFollowing its_denovoreview, the court concluded that Slater’s non-contract

claims fell within the scope of the forum-selection clause.atdl331. As a result, the court

11



affirmed dismissal of Slater’s claims due tgioper venue in violation of the applicable forum-
selection clause. lct 1333.
A number of other cases within the Eleventh Circuit support the same proposition that a

forum-selection clause’s scope may encompass tort claims related to a breach of contract. In

Telecom lItalia, SpA v. Wholesale Telecom Cp848 F.3d 1109 (11th Cir. 2001), the court found

that a forum-selection clause applied to claims “where the tort could not have occurred but for a

breach of contract.” It 1114. Similarly, in Cooper v. Meridian YacH35 F.3d 1151 (11th Cir.

2009), the court analyzed a forum-selection clause that stated “all disputes arising out of or in
connection with the agreement shall be constineccordance with arghall be governed by the
Dutch law.” Id.at 1162. The court held that “[s]uclpBovision purports to govern ‘all disputes’

having a connection to the agreement moijust the agreement itself.”_Idn Int'l Underwriters

AG v. Triple I: Int'l Investments, In¢533 F.3d 1342 (11th Cir. 2008), the Eleventh Circuit Court

of Appeals explained that forum-selection clauselude claims related to “dispute[s] [which]
occur[] as a fairly direct result of the performance of contractual dutiesdt 1848—49.

Here, the 2006 License Agreement “permits,dnés not require, that all suits concerning

this Licenseshall be filed in the State of Geordi@DE 8-3, § 14.B) (emphasis added), and the
Guaranty states that “[i]t shall be deemed nmed#® entered into in the&e of Georgia,” and that

defendant HHF may elect to litigate “all matters of construction, validity, enforceability and

performance . . [in the] venue of any courts (fedesuperior or state) situated in the County of
DeKalb, State of Georgia.” (DE 8-4, 1 5-6) (engihadded). Although plaintiff accurately labels
its allegations as stating claims in tort, thiar@cterization does not remove those claims from the

scope of these forum-selection clauses.
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Plaintiff's first claim, tortious interference wittontract, falls within the scope of the forum-
selection clause because it “concern[s]” the 2086nse Agreement, (DE 8-3, 1 5), and requires
“construction” of the Guaranty. (DE 8-4, 1 6)ndér both Georgia and North Carolina law, to state
a claim for tortious interferenaeith contract, a plaintiff must satisfy several elements, including

that the defendant acted without justificatiorpawvilege. Choice Hotels Int'l, Inc. v. Ocmulgee

Fields, Inc, 222 Ga. App. 185, 188 (1996); United Labs, Inc. v. Kuyken8aRk N.C. 643, 661

(1988). In evaluating plaintiff'slaim, a court must determine whether defendant HHF's statements
to Hilton regarding the 2006 License Agreement weséfied or privileged within the context of

defendant HHF's contractual rétanship with plaintiff._Se€hoice Hotels Int'l, InG.222 Ga. App

at 188;_United Labs, Inc322 N.C. at 661. The justification or privilege of defendant HHF's

statements necessarily depends upon constriia¢ &006 License Agreement and its effect upon
their contractual relationship; thereforeisita “suit[] concerning th[e] License.”_(S&& 8-3,
14.B). Accordingly, plaintiff's ciim for tortious interference wittontract falls within the scope
of the forum-selection clause. (Seéempl., DE 1-3, 1 21) (“ThBefendants intentionally induced
Hilton not to perform its contract with [plaintiffand did so without justification . . . [including]
falsely informing Hilton that [plaintiff] had adense agreement with [defendant] HHF[.]").
Plaintiff's second claim, slander pege also is one “concerning” the 2006 License
Agreement. (SeBE 8-3,  14.B). Under Georgia and North Carolina law, a plaintiff may show
slander_pesewhere the defendant wrongfully impeachkd plaintiff in his trade or profession.

SeeGa. Code Ann. 8 51-5-4(a)(Raymond U v. Duke Uniy91 N.C. App. 171, 182 (1988). In

support of its claim here, plaintiff alleges tlafendants impeached plaintiff by communicating to

Hilton that plaintiff was acting without authtyr under the 2006 License Agreement. (Compl., DE

13



1-3, 1 21, 27-28) (“[Defendants’] statements oetlirabove[, in paragraph twenty-one of the

preceding claim for tortious interference with contract,] . . . are false and impeach and reflect

unfavorably on Plaintiff in its trade. . . . [Anlgfendants] knowingly published the false statements

to Hilton.”). Defendants respond that defendant HHF’'s communications were true descriptions of

the contractual relationship according to the 20@6nse Agreement, the Guaranty, and the 2013
Addendum. Plaintiff's claim and defendantiéfense necessarily implicate the 2006 License
Agreement and require construal of its termBherefore, plaintiffs claim of slander pese
“concern[s] th[e] License,” and accordingly is govexiiby that agreement’s forum-selection clause.
(SeeDE 8-3, 1 14.B).

Plaintiff's third claim, unfair and deceptiteade practices, relies upon plaintiff's slander
claim. (Pl.’s Resp. in Opp’'n to Defs.” MoDE 21 at 13—-14) (“As fraudnd false advertising can
constitute unfair and deceptive trade practicespsaéan libelous or slanderous statements. . . .
[Defendants’] statement was unfair or deceptive b&edwonveyed an untrue message that Plaintiff
was taking unauthorized action.”). Thus, because the slq®@iee claim concerns the 2006

License Agreement and Guaranty, plaintiff's clafunfair and deceptive trade practices also falls

within the scope of the parties’ forum-selection clauses in the 2006 License Agreement and the

Guaranty.

In summary, plaintiff's Guaranty of tH#006 License Agreement, as amended by the 2013

Addendum, binds plaintiff to those documents’ terms. Both the 2006 License Agreement and the

Guaranty include binding choice-of-law provisions and forum-seleciauses. Plaintiff’s claims

for tortious interference with contract, slander erand unfair and deceptive trade practices, all

14



fall within the scope of the parties’ contract psawns. Therefore, the court holds that plaintiff's
claims fall within the scope of the forum-selection clauses.

3. Character

Forum-selection clauses frequently are abhterized as mandatory or permissive. “A
permissive clause authorizes jurisdiction in a designated forum but does not prohibit litigation
elsewhere. A mandatory clause, in contrast, ‘dictates an exclusive forum for litigation under the

contract.” _Global Satellite Comumication Co. v. Starmill U.K. Ltd378 F.3d 1269, 1272 (11th

Cir. 2004) (quoting_Snappef71 F.3d at 1262 n.24). However, some contracts contain an
intermediate category of forum-selection clausg #dmpowers one party to select a forum that then

becomes binding upon the other party. Ocwen Orlando Holdings Corp. v. Harvard Prop. Trust,

LLC, 526 F.3d 1379, 1381 (11th Cir. 2008).

The Eleventh Circuit Court of Appeals construed one such clause in Ocwen Orlando

Holdings Corp. “The first portion . . . is permissiveA party need not sue in Orange County,

Florida, but if a suit is initiated there, tlieefendant’'s consent to sue in Orange County is
contractually provided. The second portion, howevenegthe parties’ rights to ‘transfer’ the suit,

when filed, to ‘any other court.” 526 F.3d 8881. In_Eisaman v. @éma Grill Sys., In¢.87 F.

Supp. 2d 446 (D. Md. 1999), a federal district caplying Georgia law found that “discretion
under the contract to decide whether it will reqlitrgation in the Georgia courts does not alter the
mandatory nature of the clause. Accordingly, ttholds that the forum-selection clause. . . . is
mandatory.” _Idat 449-50.

The forum-selection clauses in the partk806 License Agreement and Guaranty fall within

the intermediate category. The Guaranty’s forum-selection clause requires that plaintiff “consent
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and submit, at Licensor’s election” to venue iro@ga. (DE 8-4, § 6)The clause is analogous to

those clauses construed_in Snapgred Ocwen OrlandoSeeSnapper171 F.3d at 126Q; Ocwen

Orlandqg 526 F.3d at 1381. The first part of the slayermits defendants to “elect[]” venue in
Georgia, and the second part of the clammmndates that plaintiff “consent and submit” to
defendant’s choice of forum. (C#4, § 6). Therefore, the foruselection clause is “permissive”
in that it allows defendants to select federahues in the Northern District of Georgia, and
mandatory as to plaintiff “because it requires an absolute submission by them to the jurisdiction of
whichever of these fora that [the electing party] chooses.” SnapflefF.3d at 1262 n.24.

4, Federal Jurisdiction in De Kalb County, Georgia

The court must next determine whether venue is proper in a federal district court where the
forum-selection clause points to a particulanmty, but where no federal district court physically
is located in that county. In Slatéor example, the court found thatlause providing that “[a]ll
claims or causes of action relating to or arising from this Agreement shall be brought in a court in
the City of Richmond, Virginia’ llowed suit to be brought in [eithiea federal or state court within

the City of Richmond.” 2009 WIL010951, at *2. In Ferri Contriag Co. v. Town of Masontown

No. 3-1303, 2003 WL 22244905 (4th Cir. 2003), the thweld that a forum-selection clause
mandating litigation “in a court [ ] within the séafof West Virginia]” did not preclude venue in

federal district court. |ldat *2; seeMatch Factors, Inc2011 WL 1101363, at *9. The court found

that the clause permitted federal venue, in part because the clause read “in West Virginia,” not “of

West Virginia.” Ferri Contracting Cp2003 WL 22244905, at *A.

2 In evaluating the same issue, this court also gave some weight to the intent of the parties as demonstrated
through other terms in their contract. Match Factors, B8d1 WL 1101363, at *10 (construing “another provision in
the Subcontract which provides that disputes about payment for labor, supplies, and material may be resolved through
an ‘action for damages . . . in any Coofrtlackson County, North Carolina.”). Forum-selection clauses containing
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Defendants elected venue in the Northern @istri Georgia pursuant to the parties’ forum-
selection clause, which specified that venue lay in “any courts (federal, superior or state) situated
in the County of DeKalb, State of Georgia(DE 8-4,  6). Although no federal district court
physically sits in De Kalb Countfpe Kalb lies within the federal district court jurisdiction of the
Northern District of Georgia, Atlanta Division. _S28 U.S.C. § 90(a)(2). The clause at issue
specifically articulated venue in federal coargd plaintiff does not coest defendants’ argument
on this point.

The forum-selection clause in this instance perogefendants to elect federal district court
venue in the Northern District of Georgia, Atta Division. The languag# the clause, and other
provisions of the agreements, indicate that the parties contemplated federal jurisdiction. Most
importantly, the clause specifically refers to vemugederal courts. In addition, the clause refers
to courts “in” De Kalb County, not state coufts” De Kalb County. (DE 8-4, 1 6). De Kalb
County is in the Atlanta Divisim and the Atlanta Division federal district court’s jurisdiction
extends into De Kalb. 28 U.S.C. § 90(a)(2). Furthermore, the 2006 License Agreement, which
incorporated by reference plaintiff's Guamgntpermits, but does not require, that all suits
concerning this License shall be filed in the State of Georgia.” (DE 8-3,  14.B). This language

mirrors the clause in Ferri Contracting Qwehich the court construed to allow federal jurisdiction

where it was clear that a distradurt’s jurisdiction encompassedaktbpecified geographic unit._Id.

geographic restrictions may permit venmé‘all courts having jurisdiction ouwethat area,’ not only courts physically
located within the specified boundary.” &t.*9 (quoting Nahigan v. Juno-Loudoun, L1651 F. Supp. 2d 563, 568
(E.D. Va. 2009)); see, e,eventeen S., LLC v. D.R. Horton, Indo. 4:13-CV-03119-BHH, 2015 WL 337639, at *6
(D.S.C. Jan. 26, 2015) (“[V]enue in Horry County faiigludes venue in the federal division encompassing Horry
County.”).
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at *2. Therefore, the forum-selection clausehi@ Guaranty permits defendants to elect federal
district court venué.

5. Public Interest

“The presence of a valid forum-selection clarespiires district courts to adjust their usual
8 1404(a) analysis in three ways.” Atl. Marii&4 S. Ct. at 581. First, “the plaintiff's choice of
forum merits no weight.”_Id.Second, “private-interest factdr$ weigh entirely in favor of the
preselected forum. . .. [A] drstt court may consider argumetisout public-interest factors only,”
which include “the interest in having the trial adi@ersity case in a forum that is at home with the
law.” Id. at 582, 583 n.6. Third, “a § 1404(a) transfeverue will not carry with it the original
venue’s choice-of-law rules.” lat 582. “Although it is ‘conceivabla a particular case’ that the
district court ‘would refuse toansfer a case notwithstanding the counterweight of a forum-selection

clause,” such cases will not be common.” (lguoting_Stewart487 U.S. at 30-31). Ultimately,

“[t]he question of transfer [is] a matter restinghe sound discretion of the rict Judge.”_S. Ry.

Co. v. Madden235 F.2d 198, 201 (4th Cir. 1956); deee Ralston Purina Co/26 F.2d at 1005.

3 Neither party disputes the forum-selection clausafsrceability. “[F]ederal law, specifically 28 U.S.C. §
1404(a), governs the . . . decision whether to give effect to the parties’ forum-selection clause and transfer this case.
Stewart Organization, Inc487 U.S. at 32. The Fourth and Eleventh Circuit Courts of Appeal employ this approach to
evaluating forum-selection clauses. Albemarle Corp. v. AstraZeneca UK6RI®I.F.3d 643, 650 (4th Cir. 2010)
(“Following the majority rule, we thus conclude that a federal court interpreting a forum selection clause must apply
federal law in doing s0.”); P & S Business Machines, Inc. v. Canon USA,38t.F.3d 804, 807 (11th Cir. 2003)
(“Consideration of whether to enforce a forum selectians# in diversity suits is governed by federal law.”).

Under federal law, “the common und&nsding is that these [forum-selext] provisions are prima facie valid
and should be enforced unless unreasonable timeleircumstances.” Wright et al., suprBhe Fourth and Eleventh
Circuit Courts of Appeal share this understagdi Pee Dee Health Care, P.A. v. Sanfé@P F.3d 204, 213-14 (4th
Cir. 2007) (“A forum-selection clause is prima facie validcitations omitted); Slater v. Energy Services Group Intern.,
Inc., 634 F.3d 1326, 1331 (11th Cir. 2011) (“Mandatory fomstection clauses are presumptively valid and
enforceable.”) (citationemitted). Federal district courts in both circuits apply the same rule. Se&uwegn City
Pastry , LLG 2015 WL 3932722, at *5; Digital Envay, Inc. v. Google, Jr819 F. Supp. 2d 1377, 1379 (N.D. Ga.
2004).
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In this case, plaintiff fails to carry its “bundef establishing that transfer to the forum for
which the parties bargained is unwarranted.” Atl. Marit®1 S. Ct. at 581Plaintiff’'s choice of
forum in the Eastern District of North Carolina is accorded no weight, and the court may not
consider the parties’ private interests wheréaas, the parties already have bargained for them in
a forum-selection clause. Seéeat 581-82. Therefore, the court considers only the public interest
in determining whether transfer pursuant to § 1404(a) is proper.

Here, “the interest in having the trial of a dis#y case in a forum that is at home with the
law,” favors transfer to the Northern District of Georgia. Beat 583 n.6. For the reasons stated
previously, the 2006 License Agreement, the Guaranty, and the 2013 Addendum, all are to be
interpreted according to Georgia contract law; tleesfit is appropriate for this diversity case to
be tried in the state that is most familiar withtthody of law. In addition, the rule that “a § 1404(a)
transfer of venue will not carry with it the original venue’s choice-of-law rules” also supports
transfer because Georgia’s choice-of-law rules will apply, making it more appropriate for the case
to be sited in the Northern District of Georgia. dt582.

In sum, the public interest favors transfer @ ttase to federal district court in the Northern
District of Georgia. While this court recognizbe practical consequenagirequiring plaintiff to
litigate this matter in the Northern District of @gia, in light of all the above circumstances,
transfer of venue is “in the t@rest of justice,” and proceeds according to the parties’ mandatory
forum-selection clause, “to which all partiesddnsented.” 28 U.S.C. § 1404(a). Therefore, the

court grants defendants’ motion to transfer pursuant to § 1404(a).
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C. Remaining Motion to Dismiss

Where the court has allowed the transfer of vanube Northern District of Georgia, the
court leaves to that court resolution of defenglambtion to dismiss under Rule 12(b)(6), provided
it remains applicable upon transfer. S&& Marine, 134 S. Ct. at 575 (deferring challenges
pursuant to 8§ 1406(a) and Rule 12(b)(3jawor of transfer under § 1404(a)); Pawl#014 WL
793080, at *10 (“In light of the @Qurt's recommendation regardinguisferring venue, there is no
need to address those portions of Defendant’'s Motion that seek dismissal for failure to state a
claim.”). Accordingly, the court deniestivout prejudice defendants’ motion to dismiss.

CONCLUSION

Based on the foregoing, defendants’ mottontransfer (DE 7) is GRANTED, and
defendants’ motion to dismiss for failure state a claim (DE 7) is DENIED WITHOUT
PREJUDICE. ltis therefore ORDERED thaisthction is hereby TRANSFERRED to the United
States District Court for the Northern Distriof Georgia, Atlanta Division. The clerk is
DIRECTED to send a certified copy thfis order together with thease file to the Clerk of Court
for the Northern District of Georgia, Atlanta Division.

SO ORDERED, this the 19th day of November, 2015.

LOUISE W. FLANAGAN
United States District Judge
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