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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

PHILLIP MCADOQOO,
Plaintiff,
V. 1:16-cv-734-WSD

THE MARTA/ATU LOCAL 732
EMPLOYEESRETIREMENT
PLAN and THE MARTA/ATU
LOCAL 732EMPLOYEES
RETIREMENT PLAN
ALLOWANCE COMMITTEE,

Defendants.

OPINION AND ORDER

This matter is before the Court on §lstrate Judge John K. Larkins IlI's
Final Report and Recommendation [§R}&R”). The R&R recommends the
Court dismiss this action without prejudice.

l. BACKGROUND

On January 25, 2017, the Magistratelge granted Plaintiff Phillip
McAdoo’s (“Plaintiff”) counsel’s motion to withdraw from the case. ([31]
(“January 25th Order”)). T&Magistrate Judge informed Plaintiff that he had 21
days in which to advise the Court of tygpointment of a new attorney or whether

Plaintiff intends to proceepro se. The January 25th Order required Plaintiff to
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provide the new attorney’s otact information or Plaintiff’'s contact information if
he intends to proceqmo se. (Id. at 2). The Magistratdudge advised Plaintiff

that failure to comply with these requirements will “constitute a default” on his
part. (Id). The Magistrate Judge directee ttlerk and counsel to serve the order
on Plaintiff.

On February 2, 2017, Plaintiff filed$fNotice of Address” [32], in which
he lists two addresses, a temporatgirass in Griffin, GA, and a permanent
address in San Francisco. The Noticergitstate whether Plaintiff intends to
proceedoro se.

On March 10, 2017, the Magistrate Judggied his R&R.The Magistrate
Judge noted that more than 21 days passe@ he issued his January 25th Order,
and that Plaintiff did not comply with éhJanuary 25th Ordeccordingly, the
Magistrate Judge recommends the Court disrthis action without prejudice.

On March 10, 2017, Platiff filed his “Reply Notice of Deposition,” in
which he lists an address in San FraoeisOn March 17, 201 'he filed another
document listing an address in San Frawidut also listing a “Best Contact @
temporary address” in Griffin, Georgi&laintiff also filed multiple “objections” to
documents and to the Court’s granO&fendant MARTA'’s Motion to Dismiss.

([39], [41], [43]). He also filed a “Mtion for Extension of Time to Answer



Motion Not to Dismiss,” [44] despitéhat the Court has ruled on MARTA'’s
Motion to Dismiss.

1. DISCUSSION

A. Legal Standard

After conducting a careful and colafe review of the findings and
recommendations, a district judge mageut, reject, or modify a magistrate
judge’s report and recommendatia®8 U.S.C. § 636(b)(1); Williams

v. Wainwright 681 F.2d 732, 732 (11th Cir. 1982) (per curiam). A district judge

“shall make a de novo deterraiiion of those portions of the report or specified
proposed findings or recommendationsvauch objection is made.” 28 U.S.C.
8 636(b)(1). Where no party has objectedhe report and recommendation, the

Court conducts only a plain error revieithe record._United States v. Slay

714 F.2d 1093, 1095 (11th Cir. 1983) (peariam). Though Plaintiff does not
specifically object to the R&R, theddrt, in its discretion, conducts s novo

review.

B. Analysis
Local Rule 83.1(E)(4) provides:

Whenever an attorney withdrawsdies or is removed or suspended
or for any other reason ceases toaacattorney of record, the party
whom the attorney was representingstnwithin twenty-one (21) days
or before any further proceedinge had in the action before the



court notify the clerk of the appointment of another attorney or of the
party's decision to appepiro se. The party must also provide the
clerk with the current telephomeimber and address of the newly-
appointed attorney or of the party, if proceeding se. Failure to
comply with this rule shallanstitute a default by the party.
L.R. 83.1(E)(4).
Here, Plaintiff did not inform th€ourt whether he intends to procq®d se
in this matter. Dismissal under Local R@&.1 is thus warranted. However, that

Plaintiff provided his addss and then made multigbeo se filings in this action

supports that he does, in fact, intend to progeede. SeeErickson v. Pardys

551 U.S. 89, 94 (2007) (“A document filpdo se is to be liberally

construed . . .."”). Th€ourt, in its discretion, will allow Plaintiff a final
opportunity to inform the Court whether he intends to propeede. The Court
also notes that Plaintiff has provide tGourt two separate addresses, and it is
unclear to which address the clerk’s offishould send documents filed in this
action. Accordingly, Plaintiff shall, oor before May 12, 2017, provide the Court
the following: (1) a statement inditag whether he intends to procead se in

this matter and (2) a single address tachlihe clerk’s officewill send filings in
this matter. If Plaintiff subsequentitphanges the address to which he wants
mailings sent, he must file a noticeatfange of addres®ven calendar days

before he wants the changeaafdress to go into effect. Plaintiff is cautioned that a



failure to provide this address andadige notice which digys or otherwise
adversely affects the managementhis case shall constitute grounds for
dismissal of this action without prejudick.R. 41.2(B). Plaintiff is also cautioned
that failure to comply with this Ordevill result in dismissal of this action for
failure to comply with a lawful ater of the Court. L.R. 41.3(A)(2).

[11. CONCLUSION

For the foregoing reasons,

IT ISHEREBY ORDERED that Magistrate Judge John K. Larkins IlI's
Final Report and Recommendation [35N@T ADOPTED.

IT ISFURTHER ORDERED that Plaintiff's Objection [43] to the
Magistrate Judge’s R&R on MARTA'’s Mion to Dismiss and his “Motion for
Enlargement of Time to Answ@totion Not to Dismiss” [44] ar®ENIED AS
MOOT.

IT ISFURTHER ORDERED that Plaintiff shall, on or before
May 12, 2017, provide the Court the followgt (1) a statement indicating whether

he intends to proceamto se in this matter and (2) single address to which the

! Because the Court has alreadgdion MARTA’s Motion to Dismiss,

Plaintiff's Objection [43] to the Magtrate Judge’s R&R on MARTA’s Motion to
Dismiss and his “Motion for Enlargement of Time to Answer Motion Not to
Dismiss” [44] are denied as moot.



clerk’s office will send filings in this madt. If Plaintiff subsequently changes the
address to which he wants ifivays sent, he must file @otice of change of address
seven calendar days befdre wants the change aldress to go into effect.

Plaintiff is cautioned that a failure toguide this address and change notice which
delays or otherwise adversely affects rtinagement of this case shall constitute
grounds for dismissal of this actianthout prejudice. L.R. 41.2(B).

IT ISFURTHER ORDERED that failure to comply with this Order will
result in dismissal of this action for failui@ comply with a lawful order of the
Court. L.R. 41.3(A)(2).

The Clerk of Court iPIRECTED to send this Order to Plaintiff at the
following addresses: (1) 1388 Haidhtt #213, San Francisco, CA 94117; and

(2) 225 Ella CircleGriffin, GA 30223.

SO ORDERED this 26th day of April, 2017.

WM% L. Ll‘h“_l
WILLIAM S. DUFFEY. JR.
UNITED STATES DISTRICT JUDGE




