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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

THE BEST JEWELRY
MANUFACTURING COMPANY,
INC.,

Plaintiff,

V. CIVIL ACTION FILE
NO. 1:16-CV-1761-TWT

REED ELSEVIER INC.
also known as
Relx Inc., et al.,

Defendants.

OPINION AND ORDER

This is an action challenging the ctihgionality of certain Georgia Supreme
Court administrative orders and rules regagdhe State Court and Superior Court of
Fulton County, Georgia’s e-filing system. It is before the Court on the Defendants
Reed Elsevier Inc., a.k.a. Relx Inc., anld B Servexpress, LLC’s Motion to Dismiss
[Doc. 15]. For the reasons set forth beltivg Defendants’ Motion to Dismiss [Doc.

15] is GRANTED. The Plaintiff's Motion foOral Argument [Doc. 25] is DENIED.
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|. Background

Around September 1999, the State Court of Fulton County, Georgia began
operating an e-filing system for certain civil actidrighe Defendant Reed Elsevier
Inc., a.k.a. Relx Inc. (hereinafter refertedas “LexisNexis”), is a foreign business
that operated the e-filing systénin 2005, the State Cdwf Fulton County adopted
local e-filing rules, which the Supreme Court of Georgia apprévidte e-filing
system “ordered that all litigants shall {ike Defendant’s] e-filing system for certain
civil cases and ordered litigants to palggtDefendant’s] fees in addition to fees
authorized by O.C.G.A. § 15-6-77 Around May 2000, the Superior Court of Fulton
County, Georgia implemented a similar e-filing system, with the Defendant
LexisNexis operating the system.

The Plaintiff, The Best Jewelry Maradturing Co., Inc., is a Georgia

corporation that paid the Defendant’s e-filing fé&n January 6, 2010, the Plaintiff,

1

SeeCompl., Ex. 8., at 2.

2

Id. T 1. In 2012, the Defendant Lexisis purportedly sold the e-filing

d
system to the Defendaniié& Servexpress, LLC. Idf 11.

3 2: see alsal., Ex. 3.

Id. |
’ Id. 7 2.
5 ld,Ex. 8 at3.
° Id. 1 3.
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individually and on behalf of all othessmilarly situated, brought suit against the
Defendant LexisNexis and Fulton Coyrih Fulton County Superior CoutiThe
Plaintiff argued that because there wastadutory approval for the e-filing system,
its rules and, most importantly, its fees should be declared il@gadcifically, the
Plaintiff alleged that the e-filing systenolated three Georgstatutes, the Georgia
Constitution, and Uniform Superior Court Rule 1.2byhe Plaintiff sought
declaratory and injunctive relief, competss damages, punitive damages, pre- and
post-judgment interest, and attorneys’ f€es.

The allegations raised in the 2010 complavere originally filed by a different
set of plaintiffs in 2007 in federal codftThere, the district court granted the
defendants’ motion to dismiss to the federal claimend dismissed the state law
claims without prejudice for lack of subject matter jurisdicfofollowing the

dismissal of their federal claims, the plaintiffs filed suit in Fulton County Superior

! Id. 1 1; see als@l., Ex. 8, at 4.
° Id. T 2.

9 Id., Ex. 8, at 5.

10 Id., Ex. 8, at 4.

11 Id., Ex. 8, at 4; see alddcCurdy v. HarperNo. 1:08-CV-2145-WSD
(N.D. Ga. June 27, 2008) [Doc. 85].

12 Compl., Ex. 8, at 4-5.
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Court in May 20092 It was at this point that the Plaintiff Best Jewelry was added as
a named plaintiff for the first timé.Eventually, the plaintiffs voluntarily dismissed
that complaint® In January 2010, the plaintiffs filed suit for a fourth tith@he
plaintiffs also filed a motion to recuse all Fulton County judges from the'take.
motion was assigned to DeKalb Countyp8rior Court Judge Robert Castell&hi.
Judge Castellani granted thetina, and he was then agsed to adjudicate the merits

of the casé? The Defendant LexisNexis filed a motion to dismiss, which Judge
Castellani denied. Eventually, the case was reagsid to DeKalb County Superior

Court Judge Clarence Seeligér.

13 Id., Ex. 8, at 5: see alddcCurdy v. Fulton Cnty., GaNo. 2009-CV-
169154 (Fulton Cnty. Sup. Ct. May 14, 20009).

14 Id., Ex. 8, at 5.
15 Id., Ex. 8, at 5.

16 Id., Ex. 8, at 5; see alddcCurdy v. Fulton Cnty., GaNo. 2010-CV-
179757 (Fulton Cnty. Sup. Ct. Jan. 6, 2010).

7 Compl. 7.

18 Id.
19 ﬁ ﬂ 9
20 Id. 1 10.

b d.
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On September 21, 2011, Fulton County filed a motion for judgment on the
pleadings, asserting sovereign immunity and the plaintiffs’ failure to comply with ante
litem notice?* On November 10, 2011, the Deéiant LexisNexis filed a renewed
motion to dismiss, asserting shared soggré@nmunity and the plaintiffs’ lack of a
private right of actiord® Prior to the court’s ruling on the motions, the named plaintiff
Kenneth Clowdus withdrew as class représive, leaving the Plaintiff Best Jewelry
as the only remaining named plaintiffOn June 29, 2012, ¢htrial court granted
Fulton County’s motion, ruling that FultoroGnty had sovereign immunity as to the
Plaintiff's damages claims, and that altleé Plaintiff's claims against Fulton County
should be dismiss for failure to followelstatutory ante litem notice requiremefits.
Then, on December 18, 2012, the trial ¢aynanted the Defendant LexisNexis’s
renewed motion to dismiss based upon the theory of shared imrffuiky Plaintiff

filed a direct appeal, but the Georgia GafrAppeals denied it as premature because

22 Id., Ex. 8, at 6.
23 Id., Ex. 8, at 6.
24 Id., Ex. 8, at 6.
2 Id., Ex. 8, at 6.
26 Id., Ex. 8, at 7.
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the Plaintiff's claims for injunctive lef remained pending in the trial codftThe
case then returned to the trial court for disco@ry.

During merit discovery, Fulton County aded the Plaintiff that the Defendant
LexisNexis did not have agied agreement with the Courdtyn addition, the Fulton
County State Court Chief Clerk and an employee for the Defendant LexisNexis
admitted to having communications with Georgia Supreme Court Justice Harold
Melton regarding the e-filing system at issSti#he Defendant also specified that it
had contact with the Clerk of the Gg@ Supreme Court regarding the e-filing
systent! After the Plaintiff amended its compiato add File & Servexpress as a
Defendant, the Defendants filed a motion to disrifiShe trial court granted the
motion for three reasons: (1) shared soggranmunity; (2) failure to state a claim;
and (3) lack of a private right of action undlee Superior and State Courts’ rules and

statutes which the Plaintiff clamied the e-filing system violatéd.The Plaintiff

27 |d., Ex. 8, at 7.

*®1d. 111

* 1d. 1 11; see alsil., Ex. 6.
©d. 112

T 1d
2 |d., Ex. 8, at7.
3 |d. 1 13;.id, Ex.8.
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appealed, but the Georgia CourtAfdpeals affirmed the trial coutt.The Plaintiff
then filed a petition for writ of certiorari from the Supreme Court of Georgia and a
motion to recuse Justices Hugh ThompdoniHarris HinesRobert Benham, Carol
Hunstein, and Harold Meltofi.The Plaintiff sought the resal of these five justices
because they administratively apprdiee e-filing system and its rul&Prior to the
Georgia Supreme Court’s ruling, Ge@eginacted two statutes — O0.C.G.A. 88 15-6-11
and 15-7-5 — which authorize a superioud and state court to provide e-filing
services by court ordéf.Ultimately, on May 9, 2016, the Georgia Supreme Court
denied both the petition and the motién.

Based on the Georgia Supreme Court’s denials, the Plaintiff brought this action.
It contends that it was denied due psxbecause of “the Georgia Supreme Court’s

non-judicial orders and rules that dstshed the Defendants’ e-filing systefiThe

3 Compl. 1 14,_see alsbhe Best Jewelry Mfg. Co., Inc. v. LexisNexis

Elsevier Inc, 334 Ga. App. 826, 836 (2015).

% Compl. 1 15,id.Exs. 9, 10.
36 Id. § 15.
37 Id. 7 19.

38 Id. The Plaintiff also filed motions foeconsideration of the denials. Id.

1 17. The Georgia Supreme Court denied both motion$§.24.
¥ 1d. 1 22.
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Plaintiff seeks a declaram that the Georgia Supreme Court’'s administrative orders
and rules “are non-judicial ordethat are unlawful, invalidjtravires, void ab initio,
unconstitutional, or otherwise illegad® The Plaintiff also seeka declaration that it
was denied due process when the Geojiipreme Court denied its motion for
recusal. The Defendants now move to dismiss.

Il. Legal Standard

A. Federal Ruleof Civil Procedure 12(b)(1)

A complaint should be dismissed under Rule 12(b)(1) only where the court
lacks jurisdiction over the subject matter of the disptfdtacks on subject matter
jurisdiction come in two forms: "faal attacks" and "factual attack®.Facial attacks
“require|[ ] the court merely to look and séghe] plaintiff has sufficiently alleged

a basis of subject matter jadiction, and the allegationshis complaint are taken as

40 Id.
“ FeED.R.Civ.P.12(b)(2).

42 Garcia v. CopenhaveBell & Assocs., M.D.'s104 F.3d 1256, 1261
(11th Cir. 1997); Lawrence v. Dunh&19 F.2d 1525, 1528-29 (11th Cir. 1990).
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true for the purposes of the motidi.On a facial attack, grefore, a plaintiff is
afforded safeguards similar to thosevided in opposing a Rule 12(b)(6) motitn.
"Factual attacks,' on the other hacithllenge 'the existee of subject matter

jurisdiction in fact, irrespective of thegadings, and matters outside the pleadings,
such as testimony and affidavits, are considefedlie presumption of truthfulness
does not attach to the plaintiff's allegatidhdzurther, "the existence of disputed
material facts will not preclude the triadurt from evaluating for itself the merits of
jurisdictional claims.*

B. Federal Rule of Civil Procedure 12(b)(6)

A complaint should be dismissed under Rule 12(b)(6) only where itappears that
the facts alleged fail to stage‘plausible” claim for relief? A complaint may survive
a motion to dismiss for failure to state aiol, however, even ifitis “improbable” that

a plaintiff would be able to prove thos&cts; even if the possibility of recovery is

% Lawrence 919 F.2d at 1529 (quoting Menchaca v. Chrysler Crétig
F.2d 507, 511 (5th Cir. 1980)).

“  Williamson v. Tucker645 F.2d 404, 412 (5th Cir. 1981).

% Lawrence 919 F.2d at 1529 (quoting Mencha6a3 F.2d at 511).
46 Id.

47 Scarfo v. Ginsbergl 75 F.3d 957, 960-61 (11th Cir. 1999).

% Ashcroft v. Igba) 129 S.Ct. 1937, 1949 (2009)oFR. Gv. P. 12(b)(6).
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extremely “remote and unlikely?In ruling on a motion talismiss, the court must
accept the facts pleaded in t@mplaint as true and consérthem in the light most
favorable to the plaintiff® Generally, notice pleading iff that is required for a valid
complaint! Under notice pleading, the plaifitneed only give the defendant fair
notice of the plaintiff's claim and the grounds upon which it résts.
[11. Discussion
A. Subject-matter Jurisdiction
The Defendants contend that the Cdacks subject matter jurisdiction under

the Rooker-Feldmadoctrine. The Rooker-Feldmaoctrine applies to cases that are

“brought by state-court losers complaining of injuries caused by state-court judgments

rendered before the district court procegdicommenced and inviting district court

49 Bell Atlantic v. Twombly 550 U.S. 544, 556 (2007).

50

See Quality Foods de Centro Amea, S.A. v. Latin American
Agribusiness Dev. CorpS.A, 711 F.2d 989, 994-95 (11th Cir. 1983); s#80
Sanjuan v. American Bd. of Psychiatry and Neurology, W@.F.3d 247, 251 (7th
Cir. 1994) (noting that at the pleadin@@e, the plaintiff “receives the benefit of
imagination”).

>L  SeelLombard’s, Incyv. Prince Mfg., Inc.753 F.2d 974, 975 (11th Cir.
1985).

> SeeErickson v. Pardy$51 U.S. 89, 93 (2007).
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review and rejection of those judgments:The doctrine applies both to federal
claims raised in the stateurt and to those ‘inextricabipntertwined’ with the state
court’s judgment.>“A claim is inextricably intemwined if it would effectively nullify
the state court judgment . . . or if it succeedly to the extent that the state court

wrongly decided the issue¥.’However, the Rooker Feldmaloctrine only applies

“when a plaintiff complains of injuryrom the state court judgment itsetf. The

Rooker-Feldmarmloctrine does not apply to non-jadil acts or where the plaintiff's

claim is a general challengeth® constitutionality of a state laitln determining the

applicability of the_Rooker-Feldmaatoctrine, a court “cannot simply compare the

issues involved in the state-court proceeding to those raised in the federal-court
plaintiff's complaint,” but rather “must geclose attention to the relief sought by the

federal-court plaintiff.?®

> Nicholson v. Shafe558 F.3d 1266, 1273 (11th Cir. 2009) (quoting
Exxon Mobil Corp. v. Saudi Basic Industries Coip4 U.S. 280, 284 (2005)).

> Casale v. Tillman558 F.3d 1258, 1260 (11th Cir. 2009) (per curiam).
> Id.

*  Colesv. Granville448 F.3d 853, 858 (6th Cir. 2006).
>”  SeeD.C. Court of Appeals v. Feldma#60 U.S. 462, 486 (1983).

> Bianchi v. Rylaarsdam334 F.3d 895, 900 (9th Cir. 2003) (quoting
Kenmen Eng’g v. City of Union314 F.3d 468, 476 (10th Cir. 2002)).
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Here, the Plaintiff seeks a declaratory judgment based on two alleged
constitutional violations. First, the Plaiffitargues that the Georgia Supreme Court’s
denial of its motion for recusal violated its due process rijltewever, it is clear
that the Plaintiff's injury stems from the dahof the motion for recusal itself. In the
motion for recusal, the Plaintiff arguedatti[n]o Justice administratively approving
this system can make a fair and impartedidion with regard to the merits when the
consequences may result in whether hsher could be named as a party-defendant
in this action or similar actiorf® Thus, inherent in the Georgia Supreme Court’s
denial of the motion for recusal is thatauhd the justices could lb&ir and impatrtial
to adjudicate the motion. “Becaysiee Plaintiff] did raiseifs] claim in the state court,
allowing a new challenge inderal district court wouldetessarily require review of

afinal state court judgment”Accordingly, the Court fids that the Rooker-Feldman

>9 The Plaintiff also contends thdt was denied due process because

“Georgia Law does not provide a proceglfor an appeal from a Georgia Supreme
Court order denying a Motion to Recuse Justices.” Compl. I 21. This claim fails
because the Plaintiff does have an optiochallenge the denial. The Plaintiff could
have filed a writ of mandamus inag¢ court against the justices. S&gencer v.
Johnson No. 3:14-CV-38-J-20JRK, 2014 WL11428180, at *2 (M.D. Fla. Feb. 4,
2014) (“This Court does not have jurisdiction to issue a writ of mandamus to direct
the state Circuit Court or any of its judges to recuse themises from the case.”).
And, of course, the Plairfiticould have filed a petition fowrit of certiorari from the

U.S. Supreme Court.

®  Compl., Ex. 10, T 6.
®. Howell v. Supreme Court of Tex885 F.2d 308, 312 (5th Cir. 1989).
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doctrine deprives it of jurisdiction over tRé&intiff's due process claim regarding the
motion for recusaf

Next, the Plaintiff seeks a declaratitvat the Georgia Supreme Court’s “non-
judicial orders and rules that estabbésl the Defendants-fding system” are in
violation of due proces8.The Plaintiff, therefore, iasserting a general challenge of
the Georgia Supreme Court’s rules and ordestead of a challenge to the rules’ and

orders’ application to its particulatate court case. The Rooker-Feldndaatrine

does not deprive a federal court of jurisdiction of this general chalfénge.

Although the_Rooker-Feldmadoctrine does not bar the claim, the Court

nevertheless lacks subject-matter juriditover it. The Declaratory Judgment Act

— 28 U.S.C. § 2201 - “is inappropridateadjudicate past conduét. The Plaintiff's

%2 SeeBianchi 334 F.3d at 901-02 (holdinbat, under Rooker-Feldman
the federal court did ndiave jurisdiction to overturnstiate court of appeals’ decision
to deny a motion for recusal); HoweBi85 F.2d at 313 (holding that, under Rooker-
Feldmanthe federal court did nbave jurisdiction to overturn a state supreme court’s
decision to deny a motion for recusal).

®  Compl. 1 22.

% SeeAbbott v. Michigan474 F.3d 324, 328 (6th Cir. 2007) (holding that
the plaintiff alleged a general challenggasling whether a state law violated the
Employee Retirement Income Securitgt and the Supremacy Clause).

% American Ins. Cov. Evercare Cp699 F. Supp. 2d 1355, 1358 (N.D. Ga.
2010); see alsMalowney v. FedetaCollection Deposit Grp.193 F.3d 1342, 1348
(11th Cir. 1999) (“Injury in the past . does not support a finding of an Article I
case or controversy when the only relief sought is a declaratory judgment.”).
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Complaint is completely devoid of arallegations relating to ongoing or future
conduct. As a matter of fact, the state obfgga has now enacted statutes authorizing
e-filing systems for superior and state coffrt§hus, the Court cannot issue the
Plaintiff's requested declaratory relief.

B. Failureto Statea Claim

The Plaintiff has also failed to state@nstitutional claim. First, the Plaintiff
does not allege that eithBefendants committed the duepess violations at issue.
The Plaintiff is asserting that the Geor§igpreme Court’s ruleand orders regarding
the e-filing system violated its due prgseaights. But as the Defendants correctly
point out in their Reply Brief, the “Plaiff provides no authority that it can somehow
bring such a claim againstyate companies. . . that ve2hemselves complying with
the same court orders Plaintiff attackSThe only authority the Plaintiff cites are two
cases brought against the actual courtsisisaed the challenged orders, not against

a private company or individuélIn addition, in order to bring a constitutional due

06 SeeO.C.G.A. 88 15-6-11, 15-7-5.
"  Defs.’ Reply Br., at 7.

% SeeMcCorkle v. Judges of Super Court of Chatham Cnty260 Ga.
315 (1990); Angell v. Eighth Judicial Dist. Cout08 Nev. 923 (1992).
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process claim, the Plaintiff mudteye that state action was involvV&d he Plaintiff
has not sued the government or a governroéfitial. Both of the Defendants are
business entities, and the Plaintiff does atége in the Complaint that either
Defendant is a state actor. Accordingly flaintiff's due process claim based on the
Georgia Supreme Court’s orders antksumust fail against these Defendants.

Finally, the Plaintiff’'s claim is alsbarred by res judicatdWhen evaluating
the effect of a state court judgment, [the\lE&nth Circuit] appl[ies] the preclusion law
of the rendering staté” In Georgia, “[tjhe doctrine of res judicata prevents re-
litigation of matters that were or couldMeebeen litigated in a previously-adjudicated
action.” “In order for res judicata to bar a selgsient action, it mat be established
that an identity of parties and subjecttiaaexist between the two actions, and that
a court of competent jurisdiction entd@n adjudication in the earlier actioi.Here,

the parties in the 2010 state court actionideatical to those ithe instant actio”?’

% Seelugarv. Edmondson Qil Co., Iné57 U.S. 922,930 (1982) (“[T]he
Due Process Clause protects individualy tndm governmental and not from private
action....”).

° Arthur v. JP Morgan Chase Bank, N369 F. App'x 669, 676 (11th Cir.
2014).

L Labovitz v. Hopkinson271 Ga. 330, 332 (1999).
7 Id.

73

SeeCompl., Ex. 8.
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The subject matter is also the same. “H]Ease arises out of the same nucleus of
operative fact, or is based on the same fagilicate, as a formaction, [then] the
two cases are really the same ‘claim’ ‘oause of action’ for purposes of res
judicata.™ The causes of action in both caseseamist of the same factual predicate,
namely the alleged illegality of Fulton County’s e-filing systérithe Plaintiff,
therefore, had the opportunity to litigatee tissue of whether the Georgia Supreme
Court’s orders and rules violate due g@ss in the 2010 state court action. Finally,
neither party disputes that the Supe@aurt of Fulton Countyad jurisdiction over
the 2010 action. Thus, the requirements of res judicata have been met.

In response, the Plaintiff argues thatid not know of thdederal due process
claim until 2014 because of the Defendaatiged deception as to the existence of
a public contract® However, in the Fulton Coun§uperior Court’s 2014 order, the

Superior Court discussed the PlaintiffBsgument that there was no enforceable

“ InrePiper Aircraft Corp244 F.3d 1289, 1297 (11th Cir. 2001) (quoting
Ragsdale v. Rubbermaid, In&¢93 F.3d 1235, 1239 (11th Cir. 1999)); see hlsely
v. City of Riverdale 298 Ga. App. 884, 887 (2009) (“The doctrine [of res judicata]
applies even if some new faet allegations have been degor] some new relief has
been requested. It is only where theritlsewere not and could not have been
determined under a proper peagation and management of the case that res judicata
is not a viable defense.”).

> SeeCompl. 1 22.id.Ex. 8, at 5.
6 SeePl.’s Resp. Br., at 22.
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contract between FultoBounty and the DefendantsThus, it is clear that both the
Plaintiff and the Superior Court were awam 2014 of the alleged deception as to the
existence of a public contradthe Plaintiff then argues that it “properly reserved and

or not litigated his [sic] federal rights urrdéngland v. Louisiana State Bd. of Med.

Examiners’’® The U.S. Supreme Court in Englarstognized that a litigant with a
constitutional claim under § 1983 should notfbeced via the federal abstention
doctrines to pursue a federal claim in state c@ufhe Plaintiff is not bringing a
constitutional claim under 8 1988loreover, under England plaintiff is required to

first file in federal court and then must inform the state court that it may pursue any
federal constitutional claims federal court following the conclusion of the state
court actiorf’ The Plaintiff does not asgehat it followed_England requirements.
Accordingly, the Plaintiff cannot claim its protections.

V. Conclusion

7 SeeCompl., Ex. 8, at 12.
®  Pl.’s Resp. Br., at 22 (citation omitted).

[ SeeEngland v. Louisiana State Bd. of Med. Examin8i&s U.S. 411,
415-22 (1964).

80 SeeFields v. Sarasota Manatee Airport Au®b63 F.2d 1299, 1304-05
(11th Cir. 1992) (citing Englan®75 U.S. at 417-22).
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For these reasons, the Court GRANTS2ké&ndants Reed Elsevier Inc., a.k.a.
Relx Inc., and File & Serwpress, LLC’s Motion to Dismiss [Doc. 15]. The Plaintiff's
Motion for Oral Argument [Doc. 25] is DENIED.

SO ORDERED, this 24 day of March, 2017.

/s/IThomas W. Thrash
THOMAS W. THRASH, JR.
United States District Judge
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