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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

PROJECT VOTE, INC.,
Plaintiff,
V. 1:16-cv-2445-W SD

BRIAN KEMP, in his official
capacity as Secretary of State and
Chief Election Official for the State
of Georgia,

Defendant.

OPINION AND ORDER

This matter is before the Court onfBedant Brian Kemp’s (“Defendant”)
Motion to Dismiss [20]. Also before th@ourt is Plaintiff Project Vote, Inc.’s

(“Plaintiff”) Motion for Preliminary Injunction [12].

l. BACKGROUND
A. Summary

Plaintiff seeks the disclosure, purstitmthe National Voter Registration
Act of 1993 (“NVRA"), 52 U.S.C. § 20501, skq, of certain records relating to
the reasons Defendant rejected, caaatebr otherwise did not add voter
registration applicants to Georgia’s votell. Plaintiff requests these records be

produced prior to Georgia’'s Octolkt, 2016, voter regisdtion deadline.
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Defendant contends the records Plaintiff seeks are not subject to disclosure under
the NVRA.

B. Background of the NVRA

The NVRA became effective on Jampd, 1995. In its first section,
Congress made explicit the findings gndposes underlying the act. 52 U.S.C.
§ 20501. Congress found “(1) the right @gizens of the United States to vote is a
fundamental right; (2) it is the duty of tkederal, State, and local governments to
promote the exercise of that right; &) discriminatory and unfair registration
laws and procedures can have a diredt@amaging effect on voter participation
in elections for Federal office and dispostionately harm voter participation by
various groups, including racial minorities.” 8l120501(a)(1)-(3). The purposes
of the NVRA are: “(1) teestablish procedures that will increase the number of
eligible citizens who register to vote ireetions for Federal office; (2) to make it
possible for Federal, Stat@nd local governments to implement this chapter in a
manner that enhances the participationligitde citizens as voters in elections for
Federal office; (3) to protect the integritytbe electoral process; and (4) to ensure
that accurate and current voter stgation rolls are maintained.” Id.
§ 201501(b)(1)-(4). The NVRA's “primammphasis” is to “simplify the methods

for registering to vote in federal elemtis and maximize such opportunities for a



state’s every citizen.”_United States v. Louisiara— F. Supp. 3d —, 2016 WL

4055648, at *7 (M.D. La. July 26, 201@iting Colon-Marrero v. VeleZ813 F.3d
1,9 n.13 (1st Cir. 2016)). It also seeks to “protect the integrity of the electoral

process.” _Id.(quoting Nearman v. RosenbluBi71 P.3d 1186 (Or. 2016)).

The NVRA requires, in addition @ny other method of voter registration
provided under State law, that eacht8tshall establish the following three
procedures to register to vote in Fedetaktions: (1) pursuant to Section 5, “by
application made simultaneously with an application for a motor vehicle driver’'s
license . . .;” (2) pursuant to Sectiortlby mail application . .;” and (3) pursuant
to Section 7, “by application in persoat a voter registration agency (“VRA").

52 U.S.C. § 20503(a)(1)-(3).

Section 7 defines VRAand includes the requirement that States designate
as VRAs “all offices in the State thatgwide public assistance” and “all offices in
the State that provide State-funded programs primarily engaged in providing
services to persons with disabilities.” Bl20506(a)(2).

Section 8 of the NVRA, titled “Requimn@nts with respect to administration
of voter registration,” addresses the Stadesninistration of the voter registration
lists to “ensure that any eligible voterregistered to vote in an election.” Id.

§ 20507(a)(1). It provides a registratideadline for the three registration methods



detailed in Sections 5-7. 18.20507(a)(1)(A)-(C}. To ensure accurate voter
registration lists, the State is requiregtovide notice to applicants regarding the
disposition of their applicain and “provide that the nanoé a registrant may not
be removed from the official list of eligdvoters” except “at the request of the

"«

registrant[,]” “as provided by state lawghd by “a general pgram that makes a
reasonable effort to remove the names eligible voters from the official lists of
eligible voters” because of death of a stigint or a change in the registrant’s
residence._1d§ 20507(a)(3)-(45.

Section 8 further provides that “[a]isyate program or activity to protect the
integrity of the electoral process by ensuring the maintenarene afcurate and

current voter registration roll” “shall be uniform, nondiscriminatory, and in
compliance with the Voting Rights Act @B65[,]” and shall notemove “the name
of any person . . . by reason oétherson’s failure to vote . . 2.1d. § 20507 (b).

Subsections (c), (d), (e) and (f) prova@eomprehensive process for considering

! A state may make a reasonable effotemove the names of eligible voters

from the rolls under Section 8(a)(4). These reasonableness requirements include
using Postal Service requirements tehtify registrants whose addresses may

have changed” if the Postal Service ligte used in accoatice with the process

set out in Section 8(c)(1)(B).

2 The NVRA provides for variousotification requirements and other

ancillary requirements such as protecting against the disclosure to the public of the
identity of voter registration agencies.

3 This is subject to other limitationsmder Section 8(c)(1)(B)(2), (d) and (e).



removal based on change of address andeveegistrant shall cast their vote.
The process for removal of a voter mustbenpleted “not later than 90 days prior
to the date of a primary or generadion for Federal office . . . .” Id.
8 20507(c)(2)(A). Subsection (g) of $iea 8 details the process for advising
election officials ofFederal conviction$.

The final substantive provision of Siem 8 is subsection (i), entitled “Public
disclosure of voter registrationtagties.” Subsection (i) provides:

(1) Each State shall maintain forlatst 2 years and shall make
available for public inspean and, where available,
photocopying at a reasonable cost, all records concerning the
implementation of programsd activities conducted for the
purpose of ensuring the accuracy and currency of official lists
of eligible voters, except to thetext that such records relate to
a declination to register to w@br to the identity of a voter
registration agency through which any particular voter is
registered.

(2) The records maintained pursuémparagraph (1) shall include
lists of the names and addresses of all persons to whom notices
described in subsection (d)@)e sent, and information
concerning whether or not eashich person has responded to
the notice as of the date thaspection of the records is made.

1d. § 20507(i)>

4 Federal convictions may be udeyla state to determine a person’s
eligibility to vote.

Section 9 provides the Elemti Assistance Commission authority to
promulgate regulations ttevelop a mail voter registran application form for



Section 8(d) provides that States nmay remove a registrant from the voter
roll on the ground that he changed his adsinenless (1) the registrant confirms in
writing that he has moved outside the regiss jurisdiction or (2) the registrant
(i) fails to respond to a specific nod&i about voting anddaress changes, and
(i) has not voted, or appeared to vote, during a defined time period. Id.

§ 20507(d)(2)-(2).

In Section 11, titled “Civil Enforcemeiand Private Right of Action,” the
NVRA provides two coequal enfcement methods. Louisian2016 WL
4055648, at *8. First, Section 11 providkat the United States Attorney General
“may bring a civil action in an appropriatiéstrict court for such declaratory or
injunctive relief as is necessary to caoyt this chapter.” 52 U.S.C. § 20510(a).
Second, Section 11 creates a private right of action:

(1) A person who is aggrieved bByviolation of this chapter may

provide written notice of the @lation to the chief election
official of the State involved.

(2) If the violation is not correctadithin 90 days after receipt of a
notice under paragraph (1) . the aggrieved person may bring

elections for federal office, and providide requirements for the contents of the
federal mail voter registration form. 18.20508. Section 10gaires that “[e]ach
State shall designate a State officer opkayee as the chief State election official
to be responsible for coordination ob&t responsibilities” under the NVRA. Id.
§ 205009.



a civil action in an appropriate district court for declaratory or
injunctive relief with respect to the violation.

1d. § 20510(b)(1)-(25.

C. Facts

1. Parties

Plaintiff is a “national, non-partisan, non-profit organization” with a stated
mission to “build an electorate that acdefa represents the diversity of America’s
citizenry and to ensure that every eligilitizen can register, vote, and cast a
ballot that counts.” ([12] at 2; Compl. [1] 20). Defendant is the Georgia
Secretary of State, the chairpersorh&f Georgia State Election Board, and the
State’s chief election official. ([12.1] 4). He is responsible for maintaining
Georgia’s voter registration list, which, since 2013, has been stored on an
interactive, computerized databds®wn as ENET GVRSlfe “Database”).
(Compl. 1 21; [18] at 3 & R). Georgia uses the Dataleao meet its obligation,
under Section 303(a) of the Help Americat&@ct of 2002, tonaintain “a single,
uniform, official, centralized, interactiveomputerized statewide voter registration

list....” 52 U.S.C. § 21083(a)(1)(A).

® Section 12 provides criminal penadtir knowingly or willfully engaging

in voter intimidation or submitting a fassoter registration application. Id.
§ 20511.



2. Georgia’s Voter Reqistration Procedure

Voter registration in Georgiis conducted at the county level. ([18] at 3).
Voter registration applications are senttmunty registrars. Registrars access the
Database to update registration resdia their respective counties. (l&econd
Decl. of S. Merritt Beavel8.2] (“Second Beaver Det) 1 5). Defendant does
not register voters or maintain copiesvoter registration applications. (Second
Beaver Decl. 1 3; August 19, 2016, DepS. Merritt Beaver [34.1] (“Beaver
Dep.”) at 56:7-12).

When county registrars receive a paper voter registration application, they
enter the applicant’s information into tbatabase. ([1.2] at; Beaver Dep.
at 34:15-17, 36:20-22). Ehapplicant’s informatiors then electronically
“batched” overnight and electronically séotthe Department of Driver Services
(“DDS”) for verification. (Beaver Dep. a&7:25-48:3, 72:12-16). If the applicant
provides a Georgia driver’'s license numl2DS uses its records to verify the
applicant’s first name, last name, datdwth, and driver’s license number. See
52 U.S.C. § 21083(a)(5)(B); (Beaver Dep7@t14-18). If the applicant supplies
the last four (4) digits of his Social Seity Number (“SSN”), but not his driver’s
license number, DDS uses Social Sagukdministration (“SSA”) records to

verify the applicant’s first name, last nametedaf birth, and last four (4) digits of



his or her SSN. (Beaver Dep. at 77782, 97:17-21). Applying its “matching
algorithm,” DDS considers an applicant'gormation verified where it exactly
matches DDS or SSA records. (#.78:3-79:1; 98:3-9).DDS also uses its
records to verify whether an applicasita United States citizen. (See, gid). at
66:4-5, 70:11-23, 76:14-21, 98:23-99:4, 102:3-5).

Where voter registration applicatioase submitted online or through the
Department of Driver Services (“DDS'they are screened by the DDS or others
and, if verified, enter the Databasda@uatically. (Beaver Dep. at 37:1-5,
125:25-126:20). These applications areinoluded in the overnight batches sent
to the DDS for verification. _(Sad. at 125:14-126:4). Approximately sixty (60)
percent of applications asubmitted through DDS. (ldt 126:6-8). Online
applications are permitted to be submitted by individuals aviBeorgia driver’s
license or Georgia identification card.e®nd Beaver Decl. | 7; Beaver Dep. at
59:10-17).

The results of the DDS verification pexs are available in the Database the

day after the application is batched andt$e DDS for review. (Beaver Dep. at

! On August 23, 2010, the United States Department of Justice approved this

exact match registration requirement.ré@aGould Sheinin, Justice Department
Approves Georgia Voter Registration Systéhng. 23, 2010),
http://www.ajc.com/news/news/local-govt-politics/justice-department-approves-
georgia-voter-verifica/nQjcy/




72:12-17). After the verification proceisscomplete, the county registrar reviews
the application to determine if other actiis necessary or whether the applicant
can be registered as an active voter. (8eat 73:18-22, 75:4-13).1f DDS
cannot verify the applicant’s informati, the country registrar notifies the
applicant in writing of the unverified information. (Seéeat 106:6-11); O.C.G.A.
§ 21-2-220(d). If the applicant does mespond to the notification within
forty (40) days, the application is canaklgBeaver Dep. d06:15-22); O.C.G.A.
§ 21-2-220(dJ. If the applicant timely responds to the notification by providing
the missing information, the registrar entéérs new information into the Database
and the updated application is processed through the verificaboags: ([1.2] at
10).

Each voter registration applicanttime Database is assigned one of the

following status designations: active, itige, pending, rejected, or canceled.

8 That an applicant’s information verified by the DDS does not guarantee

registration as an active voter. County sé@irs determine whether, and when, to
register an applicant. (Beaver Dep43:3-18, 73:18-22, 75:9-11; but 3de

at 34:24-25 (contemplating a situationev@ “the system put [an applicant]
active”)). For example, the registraay decline to register a DDS-verified
applicant because his application is not signed. afld3:14-18).

’ This cancellation mayocgur mechanically or maniya County registrars
may add an input to the Database thraticludes the application from being
canceled automatically after forty (40) dayBeaver Dep. a07:24-108:11). Itis
unclear whether there is a system ircpléo confirm that registrars timely and
accurately update informian on the Database.

10



(Second Beaver Decl. { 10). An applicatiofirejected” only if it states that the
applicant is younger than sexeen and a half years afie or not a United States
citizen. (Beaver Dep. d101:7-102:2, 102:24-103:8). An application is

“pending” where the applicant’s informati is awaiting verification, including the
receipt of information the applicant is requested to provide, and, absent unusual
circumstances, a pending applicant willdssigned an active or canceled status
within approximately forty (40) dayqSecond Beaver Decl. | 21; [1.14] at 5;
[1.15] at 7). Applicants removed fromr, those whose applications are not
verified and not added to, the list ofjistered voters are assigned a status of
“canceled.* (SeeSecond Beaver Decl. | 11).

3. Georgia’s Voter Registration Database

In 2013, PCC Technology, Inc. (GT"), a third-party vendor based in
Connecticut, developed tiiatabase under a contraath Defendant. (Beaver
Dep. at 21:1-10, 22:6-23:1, 108:12-14)he Database stores voter registration

information about all applicants andrsists of multiple linked tables. (ldt

10 Rejected applicatiorere nonetheless entered ithe Database. (Beaver

Dep. at 103:10-11).

1 Neither the Complaint nor the recari@arly defines, or distinguishes
between, “active” and “inactive” voterd hese statuses are not material here
because Plaintiff seeks information omllyout canceled, rejected, or pending
applicants.

11



35:25-36:8). The base table holds statformation such as the applicant’'s name
and voter registration number. (k. 36:1-6). Other tables are dynamic and the
information in them, such as the rea$onthe applicant’s registration status,
changes as the data abowd #pplicant changes. (ldt 36:7-15). The base table
links to and draws information from the othables, to create a consolidated report
of an applicant’s voter registration record. @t37:11-21).

Audit tables are one of the dynamic &bthat link to the base table. These
tables record all “transactions” associatgth an applicant’'secord, including the
date and type of the transaction. @t55:20-56:2, 79:23-283:14-15, 89:8-12).
Transactions include changes, whethenuah or mechanicatp an applicant’s
address, voter registration statuspfgl status, or other information. (lak
89:17-90:6). The audit tables are “baitich time” they are aessed, and can only
be viewed in the Database ongistration record at a time. (ldt 83:16-23; see
alsoid. at 65:23-25, 84:9-13, 130:13-13)1.:3The Database, as it currently
functions, cannot meaningfully aggedg audit information about multiple
applicants. (ldat 83:16-84:8, 90:7-8). Because thudit tables record historical,
as well as the most recent, transactions in each data field, Database users can

“build a story of what happened” to eaapplication after it was entered into the

Database. _(ldat 55:20-56:2; see also. at 37:22-24, 89:24-90:5, 110:21-111:20).

12



Defendant contracts with PCC, whichr@ntly manages theatabase, to run
customized reports or programs not already built into the systemat @d:5-19).

4. Procedural History and Plaintiff's Request for Records under
the NVRA

In early 2014, Plaintiff received repottsat officials were asking Georgia
voters for documentary proof of United S&mcitizenship. (Compl. § 38). To
investigate these reports, on May 2814, Plaintiff requested Defendant to
produce “records related to voter registration applicants not added to the official
list of eligible voters, or flagged asquiring additional docuants before voting
with a regular ballot, because the apgfithad not submitted satisfactory proof of
citizenship . . ..” (Compl. { 395. Plaintiff also requested materials describing
any data codes used in the recorasl any policies, manuals, or other guidance
related to citizenship verdation. (Compl. 1 39). Plaintiff made these requests

pursuant to Section 8(i) of the NVRA. (Sde3] at 3).

12 Plaintiff specifically requested tHellowing information for each applicant:

(1) name, (2) contact informat, (3) date of birth, (4) race, (5) voter identification
number, (6) date the applidasigned his application, Jdate the application was
received by election officials, and (8) “flajecords relating to the processing of the
application such as” (i) date the agpliion was processed or entered into the
Database, (ii) current reggration status, (iii) date and history of any status
changes, (iv) type, date and statusrof ketters sent to thapplicant, and any
response received. ([1.3] at 2-3).

13



In September 2014, Plaintiff becan@ncerned that “large numbers” of
gualified voter registration applicants were not being added to the voter roll.
(Compl. 1 44). As aresult, on Septen 24, 2014, Plaintiff broadened its
May 13, 2014, information request tacinde information about applicants not
added to the voter roll for any reason, including reasons unrelated to citizenship.
(Compl. 7 45)2 Plaintiff told Defendant it waet to review the records, and
resolve any related issues, before #0914 United States midterm elections.
(Compl. 1 43).

On October 6, 2014, voter registaatifor the Georgia midterm elections
ended. (Compl. § 48). On October 2014, Defendant provided Plaintiff with a
list of approximately 14,000 applicants who were not added to the voter rolls
because their information did not match records in the DDS or SSA databases.
(Compl. § 52). Defendant also provided Ridi with training materials related to
citizenship verification. (Se€ompl. § 54; [1.10]). O®ctober 15, 2015, Plaintiff

informed Defendant that the October 2814, production was not, in its opinion,

13 Plaintiff requested the same infation about these applicants that was

requested on May 13, 2014. ([1.11] at Plaintiff repeated its requests for
“definitions for any codes used in the rets, in particular te code for rejection
reasonsl,]” and a list of applicantseejed because of thaiitizenship. (Id.
Plaintiff also requested a statewide b$tegistered voters, which Defendant
promptly provided. (1d.[1.13] at 5).

14



complete. (Compl. 1 53; [1.10]). Piff stated the production included only a
subset of applicants not added to the voter roll, did not identify applicants rejected
because of citizenship, and did not define data codes used in the production.
(Compl. 1 53).
On October 30, 2014, Plaintiff mademore specific request for the
information it wanted Defendant to proeid It asked for the following records:
(1) Alist of all rejected voters arall canceled voters in the last
two years (from October 1, 2012 to present), along with the
reasons for the rejection or candma of each person. . . . [and]
whether those individuals usadSocial Security number or

Driver’s License number on their applications.

(2) The complete database fuederlying the above lists, also
including any voters that are not either of the above lists. . . .

(3) A key to all codes, fields andblareviations used in the database
and lists, so that Project Vote can understand the stated reasons
for rejection or cancelation of individual voters.

(4) All manuals and other guidae documents regarding the
processing of voter registration applications and use of the
Georgia Voter Registratioystem (GVRS). . . .

(5) Instructions provided to prograners or other staff on how to

construct the DDS and SSN mia¢s with GVRS as currently
used, including the algorithosed to conduct the match.

15



([1.12] at 4-5)**
On April 3, 2015, Defendant provid&daintiff with a report that purported

to include all applicants, since Octobe012, who were rejeetl or canceled as
of March 8, 2015. (Compf] 60). Defendant created this custom report with
support from PCC, because the repoild not be generated using existing
Database software. (First Decl. of S. Merritt Beaver [18.1] (“First Beaver Decl.”)
1 11)!° Defendant also provided Plaiffitivith brief descriptions of the
cancellation codes used in the report to show the reason for cancellation. (Id.
q 16)°

On July 6, 2015, Plaintiff formalized its dispute by sending Defendant

written notice, under Section 11(b) obtNVRA, that Defendant had violated

1 On November 4, 2014, Georgiddthe 2014 United States midterm
elections.

15 This report contained the follomg information for approximately 568,000
unique voter registration numbers cdtexfrom October 1, 2012, through
March 8, 2015: (1) county code, (2) r&gation number, (3) registration status,
(4) canceled date, (5) canceled reasontg@istration date, and@) the applicant’s
name, address, birth year, race and genfl@8] at 5 & n.5; First Beaver Decl.
11 12, 15).

16 Defendant’s April 3, 2015, production listed one of fifteen (15) codes in
each applicant’'s “Canceld®eason” data field. With one exception, the code
descriptions were betweeme (1) and three (3) words long. ([18.1] 1 16). For
example, Defendant defidéHER” as “Hearing,” NVF” and “REJ” as “Not
Verified,” and “ERR” as “Error.” (dly 13, 2016 Declaration of Brian Mellor
[12.2] (“Mellor Decl.”) 1 27).

16



Section 8(i) of the NVRA. ([1.13] IVRA Notice”)). Plaintiff's NVRA Notice
described the records requested otoB®er 30, 2014, and explained why it
contended that Defendant’s productions failed to sat&fge requests. Plaintiff
stated that Defendant did not provide &ldomplete list of jected or canceled
applicants, (2) records for applicants adtled to the voter roll for reasons other
than cancelation or rejection, (3) matesialequately explaining Defendant’s data
codes or the specific reason an applicvess canceled, rejected or otherwise not
added to the voter roll, (4) a copy oetbatabase, and (&) written policies,
manuals or other guidance regardihg processing of voter registration
applications. (Idat 2-6). Plaintiff also statedahit suspected “a large number of
properly completed voter registrationpdipations submitted by qualified and
eligible citizens of Georgia have be@md may continue to be) incorrectly
rejected, canceled, stalled, or otherwiseatuted to the Georgia voter rolls.” (Id.
at 2).

On August 25, 2015, Defendant responded to Plaintiff's NVRA Notice,
including by providing Plaintiff with training materials not previously produced.
(Compl. 1 67). In his response, Defendalsb stated that (1) he previously
provided all requested information aboyeoted or canceled applicants, (2) he

would provide Plaintiff with a list of “pnding” applicants, the only other category

17



of applicants not added to the votelt,rand (3) he would discuss Plaintiff's
request for additional information abouta@&odes and the reasons for applicants’
cancelation or rejection. ([1.14]). Defendant also advised that, because of
security and cost concerns, he wonidd provide a copy ahe Database to

Plaintiff. (Id. at 4).

On September 30, 2015, Plaintiff sent Defendant a summary of the
following “outstanding records requestq1) a copy of the Database, (2) records
regarding pending applicants, (3) additiomdébrmation about th data codes used
by Defendant, including because Plaintdtight to understand the reason for each
applicants’ voter registration status, (8iting materials for programmers or data
vendors, and (5) any algorithms used tsi@s Database codesttoe applicants.
([1.15] at 7-8).

On October 30, 2015, Defenuaeiterated that heould not provide a copy
of the Database due to security andta@mncerns, but would try to create a

customized report containing any spexififormation sought by Plaintiff,

including “whether [non-verified] applicémfailed DDS or SSA verification.”_(Id.

" For example, Defendant statiat, although the Database did not

differentiate between applicants whosrmmation failed to match records in the
DDS or SSA databases, Defendant wounkkestigate whether that information was
available. ([1.14] at 4).

18



at 5-6). Defendant also stated that heeex@d to be able to provide Plaintiff with
a list of pending applicants, that had provided Plaintiff with all existing
documents defining Defendantiata codes, but wouldstiuss the codes for which
Plaintiff sought additional explanation, that he had mtediPlaintiff with all of
Defendant’s policies and maals, and that Defendant did not use algorithms to
assign codes to applicarfs(ld. at 6).

On November 12, 2015, Plaintiff and Defendant’s IT staff held a
teleconference to discuss Plaintiff'ststanding requests and how, if at all,
Defendant could satisfy then{Compl. § 72). Defendareiterated that he could
not provide Plaintiff with a copy dhe Database. (Compl.  72). On
November 16, 2016, Plaintiff requested, asblernative, annventory of the data
fields and tables used in the Database a schematic dedoing any relationship
between the fields and tables. (Compi2§[1.16] at 4). On December 18, 2015,

Defendant produced this information t@ikiff. (Compl. I 74). The production

18 Defendant stated that “[v]oter cadare assigned manually by local election

officials.” ([1.15] at 6). Defendant has since qualified this statement by advising
that “[t]he status reason code can be rutdy the county registrars or it can be a
system generated code.” (Second Beavqr. B .3). It also appears that the
system can cancel an digant automatically. (SeBeaver Dep. at 66:9-13,
107:11-16 (describing situations where “Bystem will cancelan applicant)).

19



included 340 pages of tables and datalfehnd a schematic purporting to explain
their relationship. (Compl.  74).

On March 4, 2016, after reviewirigefendant’s production, Plaintiff
requested a variety of specific infornmatiabout applicants who were rejected,
canceled or pending. ([1.16]345). Plaintiff identified the data fields and tables
potentially responsive to its requests. )(dlwo months lger, on May 5, 2016,
Defendant responded by accusing Plaimtif€onducting a “fishing expedition”
and of not approaching discusss “in a good faith manner.”_(ldt 1). Later that
day, Plaintiff told Defendant it would itrate legal proceedings unless Defendant
offered, on or before May 10, 2016, a proposal to meet Plaintiff's reques)s. (ld.
Plaintiff claims that Defendantdlinot respond. (Compl. § 78).

Two months later, on July 6, 2016, P filed its Complaint, alleging that
Defendant refuses, in vidlan of Section 8(i)(1) of the NVRA, to disclose the
following voter registration records requested by Plaintiff.

A.  Allrecords relating to voter regrstion applications that Defendant
rejected, canceled, or otherwisd diot add to the voter roll (e.g.,
applicants who are pending verification) since July 6, 2013, including
all records relating to the specific reason an applicant was rejected,

canceled, or otherwise not added to the voter roll.

B. Defendant’s disclosure must includmit should not be limited to, the
following:

20



I Records reflecting whether a voter registration applicant was
rejected, canceled, or othereisot added to the voter roll
because of a nonmatch with information in the [DDS] database
or a non-match with information the [SSA] database, and if
so, which data field(9kesulted in the non-match.

. Records sufficiently explaining ¢hspecific reason an applicant
was rejected, canceled, or othesgvnot added to the voter roll,
including records sufficientlgxplaining the meaning of any
abbreviations or codes usedrépresent such reasons in
Defendant’s didosure; and

iii. Records reflecting the algorithm or criteria by which
information in a voter registration application is determined to

match or not match information in the Georgia DDS or SSA
databases.

(Compl. 1 7). Plaintiff seeks declarat@myd injunctive relief, and attorneys’ fees
and expenses. (Compl. 1 202, Prayer for Relief).

On July 13, 2016, Plaintiff filed its Preliminary Injunction Motion, seeking
an order requiring Defendant to discldle records requested in Plaintiff's
Complaint. In view of Georgia’s Qalber 11, 2016, voter registration deadline for
the 2016 general election, Plaintiff adkbe Court to treat its Motion for
Preliminary Injunction as an emergemogtion under Local Rule 7.2(B). On
July 20, 2016, Defendant filed his Respons Opposition to Plaintiff's Motion for
Emergency Status Regarding Preliminbajynction Motion [15], and, the same
day, produced to Plaintiff a digital file containing information about voter

registration applications, asserting this production rendered Plaintiff's Motion for
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Preliminary Injunction moot. Defendantsly 20, 2016, production included, for
all applicants since July 6, 2013, records of applicants with: (1) a rejected or
pending status as of July 18, 2016, anda(2anceled status as of July 18, 2016,
and which of the eleven specific cancellation reasons applied for each
cancellation’? ([15.2]; Second Beaver Decl. 1 14-16)The report also included
a brief description of (1) the codes usedndicate the reasorier each applicant’s
registration status, (2) “information about the specific data that did not verify with
either the DDS or SSA database,” 4B)“information on whether the mismatch
was with the DDS or SSA ddtase.” ([15.2] at 4-5; Second Beaver Decl. | 25).
Defendant retained PCC ¢generate this report usifigustom computer code.”
(First Beaver Decl. 11 5, 8). In view of Defendant’s production, the next day
Plaintiff withdrew its request for emergency treatment of its Motion for

Preliminary Injunction. ([17]).

19 Defendant inadvertently omitted “trefew” canceled applicants with a

status reason other than the eleven ¢ftipns in the Database drop-down menu.
([18.2] 111 14-16).
2 Defendant’s production includelle following information for 646,332
unique voter registration numbers: (1) registration number, (2) registration status,
(3) status reason, (4) reason code, (5@ dacancellation, (6) action, (7) which
data was verified and not verifiéy the DDS or SSA, (8) county name, and
(9) the applicant’'s name, year of birth, askl, race and genddf18.1] 1 5, 7).

PCC worked on the project for sixtyur (64) hours ad charged Defendant
$5,120 for its work. ([18.1] 1 1Beaver Dep. at 124:25-125:7).
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On August 3, 2016, Defendant filecshviotion to Dismiss [20] and his
Motion to Stay All Discovery Related Auities [21] until Defendant’s Motion to
Dismiss is decided.

On August 9, 2016, Plaintiff filed itslotion for Expedited Discovery [24],
requesting to conduct a degam, under Federal Rule &ivil Procedure 30(b)(6)
(“Rule 30(b)(6)"), “to tesDefendant’s assertions regarding the sufficiency and
completeness of his July 18, 2016 [cdduction and the meaning of materials
produced at that time.” ([24] at 2).Plaintiff sought to depose Defendant (i) on
the meaning of undefined codes in Defant’s July 2016 production, (ii) on why
Defendant has not produceertain requested recortfsand (iii) “to test
Defendant’s claim that records he haspmatduced are wholly unavailable” and to
ask whether other available records consaime or all of the same information.

([24] at 6-9).

2 Defendant represented that thedarction, delivered to Plaintiff on

July 20, 2016, was current asqfly 18, 2016. ([15] at 6).

2 For example, Plaintiff sought tmderstand why Defendant did not produce

the following information for applicants not added to the voter roll: (1) the date

the applicant signed his application, {&¢ date the application was received by
election officials, (3) the applicant’s teleone number, and (4) records relating to

the processing of the application, including (i) the date it was processed or entered
into the Database; (ii) the history of any change in the applicant’s registration
status, and (iii) the type, date and statuanyf letters mailed tthe applicant. ([24]

at 7).
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On August 10, 2016, the Court ordef@8] Plaintiff to identify (i) the
specific undefined codes for which Plaintiffught an explanation, (ii) the specific
category or categories of records tR&intiff requested but which Plaintiff
claimed were not produced, and (iii) the requested records that, according to
Plaintiff, Defendant claingwere unavailable. Onuyust 11, 2016, Plaintiff filed
its Response to Order to Produce Infatiora[26], providing the information
requested by the Court. The next dag, @ourt granted [29] Plaintiff’s Motion for
Expedited Discovery, temporarily relieved the parties of their obligation to comply
with certain Local Rules processirgguirements, and denied, as moot,
Defendant’s Motion to Stay All DiscoveRelated Activities.The Court permitted
Plaintiff to conduct a Rule 30(b)(6) dejtom, on or beforéAugust 22, 2016, on
the narrowly defined categories that Pléimequested. The Court also permitted
Plaintiff to file, on or before August 22016, a supplement to its Reply in Support
of its Motion for Preliminary Injunction [28].

On August 19, 2016, Plaintiff depos8dMerritt Beaver, Defendant’s Chief
Information Officer, on theategories identified in the Court’s August 12, 2016,
Order. (Beaver Dep. at 16:8-10pn August 29, 2016, Plaintiff filed its
Supplemental Reply in Support of its Motifor Preliminary Injunction [33]. Init,

Plaintiff identifies, for canceled, rejectear pending applicantshree categories of
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records it contends Defendant is requitaat, has thus far failed, to produce. The

first category of requested records includssords in the Database that Defendant

has not produced because doing so would be burdensome. Plaintiff includes in this

category records reflecting:

(1)

(2)
3)
(4)
(5)

(6)

(7)

The date voter registratiopplications were signed by an
applicant.

The date applications weeatered into the Database.
Each change in an applidanvoter registration status.
The creation date of Database-geated letters to applicants.

Whether an election official nmaially, instead of mechanically,
changed the status of one or more applicants.

Reasons other than the mastent reason why an applicant
was rejected, canceled, or othesgvnot added to the voter roll.

The specific reason why applidanassigned a status reason of
“Error,” “Hearing,” or “Reject,” were canceled.

([33] at 6-7).

The second category of requested resandludes records maintained in the

Database that Defendant hast produced. Plaintiff lists the following records in

this category:

(1)

Records reflecting applicant&€lephone numbers, if listed on
their applications.

25



(2) Records for canceled applicantdghwa status reason other than
one of the eleven options in the drop-down menu in the
Database.

(3) Copies of Database-generatetiers sent to applicants.
([33] at 9).
The third category of requested recoads those not stored in the Database,
but which Plaintiff maintains Defendaistnevertheless required to produce.
Plaintiff lists the following ecords in this category:

(1) Records reflecting the date a voter registration application was
received by election officials.

(2) The date and disposition of, aady response to, all letters sent
to applicants.

(3) Copies of letters, not generatieyl the Database, that were sent
to applicants.

([33] at 9-10). Togethethese three (3) categories of records, pertaining to
canceled, rejected, or pending applisaare defined as the “Requested

Records.”
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Il.  SECTION 8()

The parties rely on Section 8(i) oetitNVRA as the basis for their respective
motions. Defendant seeks to dismisslmgrounds that Section 8(i) does not
require the disclosure of the Requested Recdrddaintiff seeks, under Section
8(i), to require Defendant to disclose the Requested RecdhasCourt begins its
analysis by considering whether the infotima Plaintiff claims is required to be
disclosed is subject to disclosure under Section 8(i).

A. Principles of Statutory Construction

“The first step of statutory construati is to determine whether the language

of the statute, when considered in context, is plain.” Wachovia Bank, N.A.

v. United StatesA55 F.3d 1261, 1267 (11th Cir. 206iing Bautista v. Star

Cruises 396 F.3d 1289, 1295 (11th Cir. 2005)). In the absence of a statutory
definition, a court must look to the monon and ordinary meaning of a word.

See Animal Legal Def.dnhd v. U.S. Dep’t of Agric.789 F.3d 1206, 1216 (11th

Cir. 2015);_Consol. Bank, N.AHialeah, Fla. v. U.S. [ of Treasury, Office of

Comptroller of Currencyl18 F.3d 1461, 1463 (11th Cir. 1997)) (“As a basic rule

24 Defendant’'s arguments center on vieetthe Database, which contains the

majority of the Requested Records, is itself a record. Plaintiff's Requested
Records do not seek the Database, antthet@xtent Plaintiff previously sought the
Database, that issue is mmw before the Court._(S¢&3] at 6-10).
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of statutory interpretation, we read statute using the normal meanings of its
words.”). “[T]to determine the plain mesngy of the statute’ we must consider
both ‘the particular statutory languagasstue’ and ‘the language and design of the
statute as a whole.” _Wachovid55 F.3d at 1267-68 (internal quotation marks

omitted) (quoting Tello v. Dean Witter Reynolds, |10 F.3d 1275, 1278 (11th

Cir. 2005));_see alsBobinson v. Shell Oil Cp519 U.S. 337, 341 (1997) (the

plain meaning of a statutory provisiort‘determined by referee to the language
itself, the specific context in which thiainguage is used, arige broader context

of the statute as a whole™): Bison v. McDonald’s Corp.455 F.3d 1242, 1247

(11th Cir. 2006) (“[S]tatutes should be remdonsistent whole[)}. The Eleventh
Circuit has emphasized that, in statutooyistruction, “context is king,” and that
“[c]ourts should avoid slicing a single word from a sentence, mounting it on a
definitional slide, and puttgnit under a microscope in an attempt to discern the
meaning of an entire stabry provision.” _Wachoviag455 F.3d at 1267.

“If the meaning of the statutory langy&in context is plain, we go no

further.” 1d. (citing United States v. Steele47 F.3d 1316, 1318 (11th Cir. 1998)).

“Statutory language is ambiguous if itsgsceptible to more than one reasonable

interpretation.”_Med. Transpgmt. Corp. v.Comm’r of I.R.S, 506 F.3d 1364,

1368 (11th Cir. 2007)*Only when a statute’meaning is ‘inescapably
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ambiguous,’ will this Court turn to legiglae history to aid in interpretation.”

United States v. Williams790 F.3d 1240, 1245 (11th Cir. 2015) (quotihgted

States v. Veall53 F.3d 1233, 1245 (11th Cir. 1998brogated on other grounds

by Fowler v. United State$63 U.S. 668 (2011))).

B. Analysis

The challenge in this cageinterpreting, as a mattef first impression in
our Circuit, the scope of the Section 8(i) disclosure provision. To resolve whether
the NVRA requires Defendant to discldbe Requested Recadhe Court must
determine: (1) whether the Requesteddrds are “records” within the meaning
of Section 8(i); (2) whether the RequesiRecords “concern[] the implementation
of programs and activities conducted floe purpose of ensuring the accuracy and
currency of official lists of eligible voters,” 52 U.S.C. § 20507(i)(1), and
(3) whether each item of tiRequested Records is requir® be disclosed. The
analysis begins with the meaningspecific terms in Section 8(i).

1. “Records”

Subsection 8(i)(1) requires a Stataraintain and “make available for
public inspection . . . allecordsconcerning the implementation of programs and
activities conducted for the purpose of emsyithe accuracy and currency of

official lists of eligible voters.”52 U.S.C. § 20507(i)(1(lemphasis added).
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Defendant implicitly argues that the Regtezl Records maintained in electronic
format on the Database are not “recordsgluding because that term is limited to
physical documents. (SE8] at 19; [20.1] at 11) Plaintiff argues the plain
language of the statute does not exclude oei@tained in an electronic database.
([28] at 3-10).

The statute does not define the térecords,” and the Court thus begins

with the common and ordinargeaning of the term. Sésimal Legal Def. Fund

789 F.3d at 1216. Dictionaries define “record” as:

e “something that serves to recorgyich as “a piece of writing that
recounts or attests to something¥ebster’'s Third New International
Dictionary 1898 (2002);

e “an account in writing or the like preserving the memory or knowledge of
facts or events.” Webster's Encgpedic Unabridged Dictionary of the
English Languagé612 (2001);

e “[a]nything preserving information and constituting a piece of evidence
about past events.” @¢td English Dictionaryavailable at
http://www.oed.com;

e information “stored in an electranor other medium.” Black's Law
Dictionary 1465 (10th ed. 2014).

The Court concludes the Requested Rexaré plainly “records” for the purposes
of Section 8(i), including information ialectronic form. Defendant’'s implicit
argument that “records” are limited to ploadi materials is inconsistent with the

common definitions of records, and spexfly is contradicted by the Black’s Law
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Dictionary definition> The Court also disagrees with Defendant’s
characterization of Plaintiff's RequestRécords residing on the Database as a
request for “data formattad a manner of Plaintiff €hoosing,” which Defendant
maintains falls outside the filgtion of a record. ([18hat 19). Plaintiff, however,
does not seek the Requested Recordsy particular format. (Sd483] at 13-14).
That Defendant may, due to the manner in which the Requested Records are
stored, experience technical burdenmiking the records available, does not
change that the Requested Recordgegserved accounts of information or
evidence of past events.

The context of Section 8(i) alsaports the conclusion that “records”
include the electronic RequestRécords. For instancee&ion 8(i) uses the word
“all” as a modifier to the word “reeds,” suggesting an “expansive meaning

because ‘all’ is a term @freat breadth.” Projedtote/Voting for Am., Inc.

v. Long 682 F.3d 331, 336 (4th Cir. 2012yt@rnal quotation marks omitted)

(quoting_Nat'l Coal. for Studentsitl Disabilities Educ. & Legal Def.

25 If Congress wanted to exclude gfeaic materials from the disclosure

requirements of Section 8(i), it could had@ne so. The Court is not permitted to
insert limiting language, such as “physicaf’“non-electronic,” into the statute.
SeeMamani v. Berzain825 F.3d 1304, 1310 (11th Cir. 2016) (“[W]e are not
allowed to add or subtract words frastatute.” (Qquoting Houston v. Marod
Supermarkets, Inc733 F.3d 1323, 1334 (11th Cir. 2013)).
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Fund v. Allen 152 F.3d 283, 290 (4th Cir. 1998)nterpreting “records” to

exclude information contained within etemnic databases also would allow States
to circumvent their NVRA disclosure obligations simply by choosing to store
information in a particular manneGiven the ubiquity and ease of electronic

storage, this would effectively render Section 8(i) a nullity. \Geited States

v. Irey, 612 F.3d 1160, 1221 n.42 (11th GA010) (en banc) (“[W]e will not

interpret the statute in a way that etigely renders it a nullity[.]”); see also

Griffin v. Oceanic Contractors, Ina158 U.S. 564, 575 (1982])I]nterpretations

of a statute which would pdoice absurd results arelde avoided if alternative
interpretations consistent with the legisla purpose are available.”). The fact is
that, in today’s age, past events anddtreservation of past facts are more often
stored electronically ratherdh in hard copy documents. s especially true of
large collections of information.

Defendant’s narrow interpretation ‘wecords”—which would reduce the
scope of information available to the pubhalso is inconsistent with the statutory
purposes of the NVRA, which include “peat[ing] the integri of the electoral
process” and “ensur[ing] that accurated current voter registration rolls are

maintained.” 52 U.S.C. 8§ 20501(b); 9ddjkovic v. Shafritz & Dinkin, P.A,

791 F.3d 1291, 1303 (11th Cir. 2015) (“A sitet should be interpreted so as to
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effect its purpose.” (internal quotati marks omitted) (quoting Isbrandtsen Co.

v. Johnson343 U.S. 779, 783 (1952))). Pubdiccess to a broad scope of
information that shows how a State makewetigibility deternmations furthers
these goals. The Court finds the Requested Records are “records” under Section
8(i).26, 27

2. “Implementation of Programs and Activities”

Section 8(i) requires disclosure of only those records that “concern[] the

implementation of progranmand activities” to ensure the accurate and current

26 Defendant also argues that electronic materials are not records because

Section 8(i) requires records to be “mtain[ed] for at least 2 years,” which
Defendant appears to interpte mean that recordseaphysical “documents that
can be destroyed after two years.” ([&8]L9; [20.1] at 16). The NVRA, however,
does not address the destruction of documeamds even if it did, electronic data
can be deleted and discarded just as paper documents can be shredded. Defendant
argues that “records” has a limited memnbecause Section 8(i) requires records
to be made available for “photocopyingThis misreads the statute, which requires
public inspection of all records but regs photocopying only “where available,”
again suggesting that “records” are notited to physical documents that can be
photocopied.

°” Defendant, at times, agars to broaden his definiti@f “records” to include
“documents or files capable of being aaghi or a digital file capable of printing

and copying.” ([20.1] at 16). Setting asidlhether this definition is supported by
the text of the statute—and the@t finds it does not—Defendant’s own

definition appears to includbe Requested Records contd within the Database.
Defendant’s Rule 30(b)(6) depent, S. Merritt Beaver, tifsed that a user of the
Database could take screbaots of each individual record stored on the Database.
(SeeBeaver Dep. at 130:19-131:3). Thesreenshots functionally serve as
“digital file[s] capable ofprinting and copying” undddefendant’s definition of
records. ([20.1] at 16).

33



official lists of eligible voters. 52 U.S.C. § 20507(i)(1). There is a significant
dispute between the parties over the meaafrtgis requirement. That meaning is
the principal interpretation issue in tltiase. Although the parties frame their
arguments differently, the Court finds tbentral question is whether Section 8(i)
requires disclosure of records pertaining to individual appli¢dnts.

a) Common and Ordinary Meaning of Terms

The Court begins with the commondaordinary meaning of the terms
“concern,” “implementation,” “programsdnd “activities.” The word “concern” is

a broad term meaning:

e “to relate or refer to,” to “be abotitor “to have an influence on.”
Webster’s Third New liernational Dictionary70 (2002);

e “to relate to; be connected with; beioferest or important to; affect.”
Webster's Encyclopedic Unabridged Dictiond23 (2001).

e “to refer or relate to; to bebaut.” Oxford English Dictionaryavailable
at http://www.oed.com.

To “implement” means:

28 During the period before this amti was filed, Defendant voluntarily

produced records to Plaintiff while the pas were in less adversal postures. To
the extent, if any, that applicant-specifitdrmation was disclosed, this fact is not
controlling on the Court’s terpretation or the legalgairements of Section 8(i),
although the disclosure may be considereglvaluating what remedy, if any, to
provide.
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e to “carry out,” “esp[ecially] to givepractical effect to and ensure of
actual fulfilment by concrete mea®s.” Webster's Third New
International Dictionaryl 134 (2002);

e “to fulfill; perform; carry out,” or “toput into effect according to or by
means of a definite plan orquedure.”_Webster's Encyclopedic
Unabridged Dictionarg61 (2001);

e to “complete, perform, carry intdfect.” Oxford English Dictionary
available at http://www.oed.com.

A “program” is:

e “a schedule or system under whichiac may be taken towards a desired

goal.” Webster’s Third New International Dictionak§12 (2002);

e “aplan of action to accomplish a sfexd end” or “a plan or schedule of
activities, procedures, etc., to fedlowed.” Webster's Encyclopedic
Unabridged Dictionary 546 (2001);

e “aplan or scheme of any intesdi proceedings.” Oxford English
Dictionary, available at http://www.oed.com.

An “activity” is:

e a “natural or normal function aperation.” _Webster’'s Third New
International Dictionary?2 (2002);

e “a specific deed, action, functioar sphere or action.” Webster's
Encyclopedic Unabridged Dictionary of the English Langu2@¢2001);

e “[a] project, task, or exerse” Oxford English Dictionaryavailable at
http://www.oed.com.

Records under Section 8(i) thus must retattulfilling, performing, carrying out,

or putting into effect by means of a defe plan or procedure (1) systems or
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(2) specific actions to ensure that the State’s official list of individuals entitled to
vote is current and accurate.

The Requested Records generatincern the State’s evaluation and
processing of voter registration apptioas to determine whether applicants
should be added to the voter rolls. The process of reviewing and determining the
eligibility of voter registration appiations is a “program” because it is
systematically carried out in serviceagpecified end—maintenance of the voter
rolls—and it is an “activity” because it ésspecific action or function undertaken
by the county registrars. Skeng, 682 F.3d at 335 (“[T]he process of reviewing
voter registration applications is a ‘program’ and ‘activity.”).

The specific question is what purpose thord “implementation” has in the
Section 8(i) phrase “implementation mfograms and actitves.” Depending on
the interpretation of “implement,” tHRequested Records may or may not fall
under the common and ordinary meaning @fti®n 8(i). Under one interpretation,
the records required to be disclosed undmtiSn 8(i) are those that relate to the
“procedures” a State “put into effect” émsure the accuracy and currency of

official lists of eligible voters. _Seé/ebster’'s Encyclopedic Unabridged

Dictionary 961 (2001). In other words, the reds must relate to the processes a

State has in place, rather than how itgessed any particul&oter application.
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Under another interptation, disclosure of records that concern the “carrying out”
or “performance” of any process oregjific act to ensure the accuracy and

currency of official lists of eligible voters is required. S¥ebster’s Third

International Dictionaryl 134 (2002). This interpretation encompasses records

pertaining to specific voter applicant®cause the processing of an individual
application is an act carried out to detarenvoter eligibility. To determine which
of these meanings applies, the Court reexisiders the language in the context of
the NVRA as a whole.

b) Interpretation Context

Congress passed the NVRA after fimglithat “discriminatory and unfair
registration laws androceduresan have a direct and damaging effect on voter
participation . . ..” 52 U.&. § 20501(a)(3) (emphasidded). Courts interpreting
the NVRA have found that its “primary emphasis” is to “simplify thethodgor
registering to vote in federal electioasd maximize sucbpportunities for a
state’s every citizen.”_Louisiand016 WL 4055648, at *7 (emphasis added)

(citing Colon-Marrerp813 F.3d at 9 n.13). If Congress intended a broad

disclosure requirement encompassing rimfation more granular than process
information, it is unclear why it chose tacinde the word “implementation” at all.

SeelLowery v. Ala. Power Cp483 F.3d 1184, 1204 (11@ir. 2007) (“[W]e must
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construe [a] statute to give effect, if pddsi to every word and clause.”). Without
the word, the provision would be broadequiring disclosure simply of “all

records relating to programs and activities.” . It is thus reasonable to interpret
“implementation” as restricting the scopetloé records required to be disclosed.
Interpreting Section 8(i) to require disclosure of records relating to the processes a
State implements to fulfilts NVRA obligations is irharmony with this statutory
context.

Other context, however, can be read to support that Section 8(i) requires
disclosure of individual applicant infimation. Paragraph 2 of Section 8(i)
specifies that “[t|he recordwaintained pursuant to parraph (1) shall include lists
of the names and addresses of alkpas to whom notices described in
subsection (d)(2) are seand information concerning whether or not each such
person has responded to the notice as odldibe that inspection of the records is
made.” 52 U.S.C. § 20507(@). By its terms, tis paragraph includes a
compilation of information along with information specific to the individuals
included in the compiled list. The wofhclude” itself means “to place, list, or
rate as a part or component of a wholefaa larger group, cks, or aggregate.”

Webster’s Third New liernational Dictionaryl 143 (2002). Paragraph 2

specifically notes the “records m#gamed pursuant to paragraph ¢hpall includé
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certain names and addressegporting that the records required to be disclosed in
paragraph (1) encompass information rdgay individual voter applicants. See

P.C. Pfeiffer Co., Inc. v. Ford44 U.S. 69, 77 n.7 (1979) (“We understand the

word ‘including’ to indicate that ‘longshimrg operations’ are a part of the larger
group of activities that make umaritime employment.”); Long682 F.3d at 337
(“Courts have repeatedly indicated thdtd#l include’ is not equivalent to ‘limited

to.” (citing Nat'l Fed’'n of the Blind v. FTC420 F.3d 331, 338 (4th Cir. 2005))).

If Congress intended paragraph {@ be read exclusively ttzer than inclusively, it
seems Congress would haveluded different words such as “in addition to” or
“also.”

The exceptions to the broad “adloords” disclosure requirement in
Section 8(i) also support that Sectin) requires disclosure of individual
applicant information. Section 8(i) prioes that disclosure is not required for
records that relate to: (1) “a declinatiorrégister to vote” or (2) “the identity of a
voter registration agency through whiahygarticular voter is registered.”

52 U.S.C. § 20507(i)(1). The second excepisostraightforward: a disclosure of
where a particular applicasubmitted a voter registration form—for instance,
whether the form was submitted to a 8tatffice providing assistance to the poor

or at a DMV—might disclose informatiobaut an applicant that is stigmatizing or
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might otherwise adversely reflect upon a particular appliatitthus can be
argued that if Section 8(i) does not require disclosure of individual applicant
records, the NVRA would not prevent &stfrom disclosing records that may
reveal the identity of the VRAs and thgistration applicants they may serve.
This interpretation presupposes thattieec8(i) requires the disclosure of
individual applicant information.

The first exception similarly presupposes that Section 8(i) requires
disclosure of individual applicant inforrii@an. The first exception bars disclosure
of records relating to a “declination to registewnote.” It is reasonable to read this
provision as barring information regardiag individual’'s personal decision not to
register to vote, including because other provisions of the NVRA relate to
processes and requirements with resfeean individual’s choice whether to

register._See, e.gb2 U.S.C. 8§ 20506(a)(6)(A)(iifa)(6)(B)(ii), (a)(7). For

example, Section 7(a)(6)(@yovides that, if a VRA is an office that provides
service or assistance iddition to conducting voter gistration, such as to

disabled persons, the VRA must “providestich applicantvho does not decline

29 Section 7 of the NVRA specificalljefines a VRA, desdres the duties of

each VRA, and requires states to desigaat&’RAs “all offices in the State that
provide public assistance” and “all officesthe State that provide State-funded
programs primarily engaged providing services to persons with disabilities.”

52 U.S.C. 8§ 20506(a)(2).
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to register to vote the same degreasdistance [in completing the registration
form] as is provided by the office with regard to the completion of its own
forms . ...” 1d.§8 20506(a)(6)(C) (emphasis adde®ection 7(a)(7) provides that
“[nJo information relating taa declination to registéo vote in connection witan
applicationmade at an office describedparagraph (6) may be used for any
purpose other than voter registration.” $20506(a)(7) (emphasis added). Itis
clear that Section 7(a)(7) intends to metinformation relating to any particular
individual’s declination to register to vote from being used for improper
purposes’ The same “declination to registervote” language is found in the first
exception to Section 8(i), and shouldread, consistent with the Section 7
provisions, to refer to information regamdiindividual applicants’ declinations to

vote. Sedurlison 455 F.3d at 1247 (repetition ofard “suggests that Congress

intended that the word mean only one thing”).
The exceptions to Section 8(i) puppose that records required to be

disclosed include records regamgl individual voter applicants.

30 Disclosure that a particular applicalgcided not to register might cause that

person to be targeted bggistration advocacy groups.

3 The disclosure of applicant-specifidanrmation raises the separate issue of
the extent to which personal infornm@tiabout applicants is required to be
disclosed. The Coudddresses this persomalvacy issue later.
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c)  Statutory Purposes

Congress enacted the NVRA to “increase the number of eligible citizens
who register to vote” in Federal electipfisnhance(] the participation of eligible

citizens as voters,” “protethe integrity of the electorarocess,” and “ensure that
accurate and current voter regiswatrolls are maintained.” 52 U.S.C.
8§ 20501(b). These provisions show that lVRA was “designed to ensure that

eligible applicants in facre registered and that ineligible registrants are removed

from the States’ official vatr lists.” True the Vote4d3 F. Supp. 3d at 721.

Limiting the disclosure requirement &oset of general pcess implementation
records without the production of recordsstmw the results of the processes and
activities put into place would hinder the puldiability to “protect the integrity of
the electoral process” and to ensuréngregulation progmas and activities are
implemented in a way that accomplishies purposes of the statute and are not
executed in a manner that is “clisninatory and unfair.”_Se®&2 U.S.C. § 20501.

d) Leqislative History

Where there is an ambiguity regarding theaning of a statute, the statute’s
legislative history may be consultedaddress the ambiguity. While there is no
ambiguity here, even if thewas, the scant legislatiistory relevant to Section

8(i) that the parties identify, and thaet@ourt has been able to locate, supports
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that specific application information falls within the Section 8(i) disclosure

requirement. Senate Report No. 103-6estatvith respect to Section 8(i):
Provisions of this Act pertaining to voter registration programs require
that information regarding person’s declination to registeiot be
used for any purpose other than stgition. There was also concern
that information not be made public asatbat voters registered at a
particularly agencysuch as a welfare anemployment office.
Therefore, these records may nohtain any information relating to a
declination to register or the idetly of a voter registration agency

through which any particular voter is registereda list of those
persons registered through a particular agency

S. Rep. No. 103-6, at 35 (1993) (emphasided). That Congress, in drafting the
exceptions to the disclosure requirementSection 8(i), expressed some concern
that information about “a person’s declination to register” and “what voters
registered at a particular agency” notrbade public supports the Court’s reading
of the exceptions, and supports thatekeeptions anticipated that Section 8(i)
requires the disclosure of informatiabout individual voter applicants.

The Court concludes that, in addrtito requiring records regarding the
processes a state implements to ensweeccuracy and currency of voter rolls,
considering the NVRA as a consistevtiole, individual applicant records are

encompassed by the Section 8(i) disclosure requirerffents.

32 Defendant argues that Section 8lpes not require disclosure of the

Requested Records because the provisidimited to information about, as
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3. Applying the Requirements of Section 8(i) to the Requested
Records

The Court next applies this interpreda of Section 8(i) to Plaintiff's
Requested Records. TRequested Records are:

(1) The date voter registratiompplications were signed by an
applicant.

(2) The date applications weeatered into the Database.
(3) Each change in an applidavoter registration status.
(4) The creation date of Database-geated letters to applicants.

(5) Whether an election official maally, instead of mechanically,
changed the status of one or more applicants.

(6) Reasons other than the mastent reason why an applicant
was rejected, canceled, or othesgvnot added to the voter roll.

Defendant characterizes ‘iist maintenance presses” for current or
previously-registered voters. (Sd&] at 17-19 (“[T]he disclosure provision was
intended to provide transparencytive removal of voters from registration

lists . ..."); [20.1] at 14-15, 18-21)[he plain language of the statute does not
limit the disclosure requirement in theanner Defendant suggests. The Court’s
analysis of the common and ordinaryanag of the provisions of the NVRA
supports that Section 8(i) requirdisclosure of records concerning both
unregistered applicants and registered voters.L8eg 682 F.3d at 335-36
(rejecting argument that Section 8fges not encompass rejected voter
applications); Long752 F. Supp. 2d at 705-706 (same); seeBige the Vote

43 F. Supp. 3d at 723 (finding Mississippi’s Voter Roll, which includes
information regarding active, inactive,mBng, purged, and rejected voters, is a
record required to be disclosed under Section 8(i)).
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(7) The specific reason why applidanassigned a status reason of
“Error,” “Hearing,” or “Reject,” were canceled.

(8) Records reflecting applicant&€lephone numbers, if listed on
their applications.

(9) Records for canceled applicantdghwa status reason other than
one of the eleven options in the drop-down menu in the
Database.

(10) Copies of Database-generatetiers sent to applicants.

(11) Records reflecting the date a voter registration application was
received by election officials.

(12) The date and disposition of, aady response to, all letters sent
to applicants.

(13) Copies of letters, not generatieylthe Database, that were sent
to applicants.

Plaintiff contends each of these categeiof records “relate to Defendant’s
process of determining whether voter sgtion applicants are eligible to be
added to the voter roll, and in particuthe reasons such voters are not added or
removed from the voter roll.” ([33] at 2)There are, howevgecertain categories
of Requested Records that Plaintiff has not shown are related to the
implementation of programs and activitmmnducted for the purpose of ensuring
the accuracy and currency of voter rollBhis showing has not been made for
these categories even though Plaimiéfs allowed to condti@ Rule 30(b)(6)

deposition of the person kntedgeable about the Databas®l information in it.
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The list also includes records the disclosure of which would violate the privacy
interests of applicants. Against this backdrop, the Court considers the Requested
Records categories.

With respect to categories (1) throu@h, Mr. Beaver testified these records
are stored in one or more oktbatabase’s audit tables. (Swaver Dep. at
79:25-80:6; 81:25-82:4,; 89:23-90:5; 92:23; 95:1-96:1; 89:18-22; 123:25-124:5;
26:2-12, 89:23-90:5; 56:13-57%. Plaintiff contends these categories “concern
the processing of voter registration Apgnts and are central to Defendant’s
maintenance of an accueadnd updated voter roll.([33] at 8). Regarding
Category (1), Mr. Beaver testified that signature date on voter registration
applications is relevant to the procesgsof applications because an individual
“could send multiple paper aligations in . . . [so t]he date that’s signed on an
application is recorded.”_(Sd&eaver Dep. at 79:21-80:1Mr. Beaver testified
that Category (2), the date the applicatiomese entered into the Database, is “part
of the audit history” of the DatabaséBeaver Dep. at 81:17-21). These two

Categories of records thus conc#ra processing of applications.

3 Mr. Beaver did not specify the exdotation in the Database of the

“comment box” that could potentially canh specific reasons for cancelation of
voters or applicants assigned to a stafu$Canceled” and a status reason of
“Error,” “Hearing,” or “Reject.”
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With respect to Category (4), th@@t finds that the creation date of
Database-generated letters to applicarts @ader Section 8(i) only if those letters
concern the status or completeness ahdividual’s application or otherwise
relate to the evaluation of an individual’s eligibility to vdte.

With respect to Categories (5) and (7), those records, on their face, concern
the State’s processing of voter registratmplicants to the extent the records are
maintained on the Databas€ategories (3) and (6)sal fall under Section 8(i).

With respect to categories (8ydligh (10), Mr. Beaver testified these
records also are stored on the Database. B8aeer Dep. at 81:12-15; 67:7-68:4;
69:11-17; 93:24-94:1). Category (8) seeks records reflecting applicants’ and
voters’ telephone numbers, if provided on their applications. There currently is
nothing in the record to show that aniefhone number information is relevant or
necessary to consideration of voter elilififpi The Court finds there is insufficient
information at this time to find tha¢lephone numbers fall under the disclosure
requirement of Section 8(i). Category (O the other hand, seeks records that, on
their face, are relevant to activities cadiout to determine voter eligibility.

Category (10), similar to Category (4)ll$aunder Section 8(i) only to the extent

34 For instance, a letter sent to adividual indicating his or her proper voting

location is not an action carried out tesare the accuracy or currency of voter
rolls.
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the letters concern the status or cortgsless of an individual’s application or
otherwise relate to the evaluation of an individual’s eligibility to vote.

Plaintiff contends, with respect @ategories (11) through (13), that
“Defendant has not confirmed whether #aescords are stored in another location
and could be madavailable, even though Fedkelav mandates that they be
maintained for at least two years.” ([38]10). Plaintiff's argument presupposes
that the “records” requested in Category (11) ever existed in the first place—that
Is, that information regarding the datedaer registration appation was received
by election officials was ever preservedaimritten account. Mr. Beaver testified
that such information is not recorded. (Beaver Dep. at 80:7-15). Plaintiff
implicitly argues, without any legal supp@r reasoning, that Section 8(i)
mandates that Defendant mastatesuch a record by documenting the
information® Even if such a record ever ebdd, it is not clear at this point
whether information pertaining to thetda voter registration application was

received has anything to do with the processing of a voter application to determine

3 Whether a record is required to beimi@ned is different from a claim that a

maintained record is required to bedosed. The quest whether Defendant
failed to maintain one anore records is not presently before the Court.
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voter eligibility>® As to Categories (12) andl3), letters sent to applicants,
whether Database-generated or otherwakeyunder Section 8(i) to the extent the
letters concern the status or complegsnaf an individual’s application or
otherwise relate to the evaluation of adiundual’s eligibility to vote. The Court
notes that Plaintiff's Category (12) regti¢or records reflecting the “disposition”
of letters or notices sent to applicants is ambiguous. Without more information,
the Court is unable to determine whethes tdisposition” information is required
to be disclosed under Section 8(i).

The Court finds that Categories (8)1), and the Category (12) request for
records reflecting the “disposition” of letseor notices sent to applicants do not
appear, at this time, to fall under the distige requirements of Section 8(i). The
remainder of the Categoriess modified above, fallnder Section 8(i), and the
Court refers to these records, which eeguired to be disclosed, as the “Section
8(i) Records.”

Having determined that the Sectiom &ecords are subject to disclosure,
the Court considers the scope of the ldsare required and specifically whether

personal information may be redactedoreserve applicant privacy.

3 It is possible the date an applicatiwas received is retant to determining

whether the application was timely file@he record does not show whether this is
the case.
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4. Redactions to Applicant Information

Though the Section 8(i) Records do not explicitly seek sensitive private
information about an applicant, such as 8b8ecurity numbers or birth dates, it is
certain that such information is containe the records sought. Section 8(i)
requires the disclosure of individual gotregistration records, but it does not
require the disclosure of sensitive infation that implicas special privacy

concerns._Seé€rue the Vote43 F. Supp. 3d at 733-38dting distinction between

making a record available and redagtdiscrete confiential information

contained within a given record, and cluating that the “NVRA does not require
disclosure of unredacted documents”).isTéonclusion is supported by the text
and purposes of the NVRA, and privacy adesations found in Federal and State
laws.

Paragraph 2 of Section 8(i) specifieattt{tlhe records maintained pursuant
to paragraph (1) shall include lists oéthames and address#sll persons to
whom notices described in subsectionZ§igre sent, and information concerning
whether or not each such person hapaeded to the notice as of the date that
inspection of the records is madeb2 U.S.C. § 20507(i)(2). That Congress

specifically required disclosure only of thames and addresses of this category of
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applicants suggests other types of information may be protected from Section 8(i)’s
disclosure requirement.
Other Federal statutes generally recagrihe confidentiality of certain voter

information. As the True the Votmurt observed, the Civil Rights Act of 1960,

42 U.S.C. § 1974, requires State electioffi€ers to preserve “all records and
papers which come into [their] psession relating to any application,

registration . . . or other act requisitevtating in such election.” 43 F. Supp. 3d at
734 (emphasis omitted) (quoting 42 U.S.C. § £§74‘Congress authorized only
the Attorney General to inspect these doents, but even he may not disclose any
record except to Congress, other governnageicies, or in a court proceeding or
when otherwise ordered to do so by a court.”atd/34-35 (citing 42 U.S.C.

§8§ 1974b, 19748). If redaction of certain seitise information is not permitted,
Section 8(i) would effectively provide any individual unfettkezcess to sensitive
information the Civil Rights Act of 1960 @vents even the Attorney General from
disclosing. Allowing disclosure of unredadtvoter applications is inconsistent

also with Congress’s concern for individymivacy evidenced in Federal statutes,

37 On September 1, 2014, 42 U.S§1974 was recodified as 52 U.S.C.

8 20701.

% On September 1, 2014, 42 U.S.C.18§4b and 1974c were recodified as
52 U.S.C. 88 20703 arD704, respectively.
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including statutes such as the \rgfiRights Act of 1965, 42 U.S.C. § 1973eq,
the Freedom of Information Act, 5 U.S.C. § 552ed, and the Privacy Act of
1974, 5 U.S.C. § 552a séq.

Despite the general presumption thalicial records are public documents,

seeNixon v. Warner Commc’ns, Inc435 U.S. 589, 597 (1978); Chicago Tribune

Co. v. Bridgestone/Fireston263 F.3d 1304, 1311 (11@ir. 2001), the Federal

Rules of Civil Procedure also express afprence for the privacy of personal
information about individuals by allowing redaction of social security numbers, an
individual’s birth year, a minor’s funame, and finanal account and
taxpayer-identification numberssed. R. Civ. P. 5.2(&.

Similar privacy principles are embedi in Georgia law, which exempts
from disclosure “[rlecords that reveah individual’s social security number,
mother’s birth name, . . . unlisted telepkarumber if so designated in a public
record, personal e-mail address or cetltddephone number, fa] day and month
of birth .. ..” O.C.GA. 8§ 50-18-72(20)(A); accor@al. Gov't Code § 6254.4;
5 lll. Comp. Stat. 140/7(1)(c); Tex. Gov't Code § 552.102(a). Disclosure of

sensitive information such as Social S&guumbers also is contrary to the

39 These types of redactions protpetsonal information and also protect

against personal violations such as identity theft.
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purpose of the NVRA to “increase the nuenlof eligible citizens who register to
vote,” 52 U.S.C. § 20501(b), becauseiragividual could be deterred from
registering if his confidential informatn were subject to public disclosure.

The Court concludes that it is illogicthlat in enactinghe NVRA, Congress
intended to erode Federal atate law protecting against the disclosure of private,

personal information. Seélkue the Vote43 F. Supp. 3d at 735. That Congress

intended to limit certain confidentialformation from disclosure has been
recognized by every court that has considered Section_8(i)Ldpee682 F.3d at

339 (Social Security numbers constitttaiquely sensitive” information required

to be redacted); Long@52 F. Supp. 2d at 711-12 (same); see Bitse the Vote
43 F. Supp. 3d at 734 (telephone numbars Social Security numbers must be
redacted).

The Court determines that the Sect#f) Records required to be disclosed
must have redacted from thehe following personal information:

¢ All but the final four digits ofan applicant’s telephone number;

e All but the final four digits of ampplicant’s Social Security number;
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¢ All characters preceding the @ symbohn applicant’s email address;
and

e An applicant’s birth daté’
With the exception of applicants’ telephone numbers, Plaintiff does not seek these
categories of information. The informatialso is not relevant to the purposes for
which Plaintiff seeks the Section 8Records—to determine whether the State
improperly removed or did not add individsido the voter roll. As explained
above, the Court is unaware of any mmh@tion in the record reflecting that
telephone numbers fall under the dischestequirement of Section 8. Even if
it were, all but the last four digits aftelephone number walibe required to be

redacted.

40 Though a birth date may be relevant to whether a particular applicant is

eligible to vote, the history of this aan and Plaintiff's requests of Defendant do
not reveal that Plaintiff seeks recotdsevaluate whether Defendant rejected
applications on the basis of age. Plaintiff's requests do not seek this specific
information. The Court also finds birthtda are uniquely sensitive, particularly in
combination with a full name and address. Hee the Vote43 F. Supp. 3d at
736-37 (noting that birthdates, in combination with other data, can reveal Social
Security numbers and other highly sensitive information).

“ The Court does not need to determmthis Order whether applicant names
and addresses are required to be redadtecause Defendardluntarily provided
this information to Plaintiff previously. (S¢#&8] at 8). Thedisclosure of names
and addresses of applicants rais@sgy issues and issues concerning the
appropriate use of records required to be disclosed under the NVRA, including the
use of personal information about applicaotengage in partisan efforts to target
applicants for registration.
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The Court next turns to the remainirsgues raised in Defendant’s Motion to
Dismiss and Plaintiff's Preliminary Injunction Motion.

1. MOTIONTO DISMISS

A. Legal Standard

On a motion to dismiss pursuant tol&@2(b)(6) of thd-ederal Rules of
Civil Procedure, the Court must “assuthat the factual allegations in the
complaint are true and give the plaifi] the benefit of reasonable factual

inferences.”_Wooten v. Quicken Loans, |26 F.3d 1187, 1196 (11th Cir.

2010). Although reasonable inferene@e made in the plaintiff's favor,

“unwarranted deductions of fact’ are notaitted as true.” Adana v. Del Monte

Fresh Produce, N.A416 F.3d 1242, 1248 (11th C2005) (quoting S. Fla. Water

Mgmt. Dist. v. Montalvo 84 F.3d 402, 408 n.10 (11th Cir. 1996)). Similarly, the

Court is not required to accept conclusdiggations and legal conclusions as true.

SeeAm. Dental Ass’n v. Cignha Corp605 F.3d 1283, 1290 (11th Cir. 2010)

(construing Ashcroft v. Igbab56 U.S. 662 (2009); Bell Atl. Corp. v. Twombly

550 U.S. 544 (2007)).
“To survive a motion to dismiss, a colamt must contain sufficient factual
matter, accepted as true, to ‘state a ckaimelief that is plausible on its face.”

Igbal, 556 U.S. at 678 (quoting Twombl§50 U.S. at 570). Mere “labels and
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conclusions” are insufficient. TwomhI$50 U.S. at 555. “Alaim has facial
plausibility when the plaintiff pleads factusontent that allows the court to draw
the reasonable inference that the defentdalble for the misconduct alleged.”
Igbal, 556 U.S. at 678 (citing TwomhIl$50 U.S. at 556). This requires more than
the “mere possibility omisconduct.”_Am. Dentalb05 F.3d at 1290 (quoting
Igbal, 556 U.S. at 679). The well-pled allégas must “nudge[] their claims
across the line from concebvia to plausible.”_ldat 1289 (quoting Twombly
550 U.S. at 570). The Court applies thtiandard to consider Defendant’s
arguments to dismiss.

B.  Analysis

In addition to his arguments based on the terms of the NVRA, that are
discussed above, and which the Court fladsnot grounds to dismiss Plaintiff's
claims, Defendant also argues thatltedp America Vote Act of 2002 (“HAVA”),
52 U.S.C. § 21083 ekeq, precludes disclosure of records that are resident on the
Database, and that Plaintiff failedgoovide the required statutory notice to
Defendant for certain of its requests.

1.  Whether the HAVA Implidly Repealed Section 8(i)

Defendant argues that the HAVA prohihilisclosure of records resident on

the Database, because the statute regjatede election officials to prevent
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unauthorized access to state voter regisinadiatabases. Because the Section 8(i)
Records within the Database are melsosubject to disclosure, to accept
Defendant’s argument, the Court wotlave to find that the HAVA impliedly
repealed a portion of Section 8(implicit repeal requires “a positive

repugnancy . . . that cannot tezonciled.” _Tug AllieB, Inc. v. United States

273 F.3d 936, 941 (11th Cir. 2001). “If amgerpretation permits both statutes to
stand, the court must adopt that ipretation, ‘absent a clearly expressed

congressional intention to the contraryMiccosukee Tribe of Indians of

Fla. v. U.S. Army Corps of Engy$19 F.3d 1289, 1299 (11th Cir. 2010) (quoting

Garfield v. NDC Health Corp466 F.3d 1255, 1266 (11th Cir. 2006)).

Defendant bases his implied repagjument on Section 303 of the HAVA,
which provides that States “shall proviggequate technologicaécurity measures
to prevent the unauthorized access tocttraputerized list” of voters required to
be maintained under the NA. 52 U.S.C. § 21083(a)(3). This provision can be
read in harmony with the NVRA: whithe HAVA requires States to implement
technological security measures to preverduthorizedaccess to the Database—
through, for example, hacking or online attacks—the N\&i#horizeghe State to
disclose relevant Databaecords in response to a 8en 8(i) request. In other

words, NVRA disclosure is not “unauthped” access because it is specifically
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required. Indeed, this interpretatimrequired because the HAVA expressly
provides that “nothing in this [Act] may lm®nstrued to . . . supersede, restrict, or

limit the application of [the NVRA].”"52 U.S.C. § 21145(a)(4); see alsung,

682 F.3d at 338 (“[B]y its own termBIAVA cannot restrict or limit the
application of the NVRA'’s public disclosei requirement.”).The HAVA does not
prohibit disclosure of information contachén the Database vene that disclosure
is required under the NVRA.

2. NVRA Notice Requirement

Defendant next argues Plaintiff's @plaint should be dismissed because
Plaintiff failed to provide the required statutory notice to Defendant for certain of
its requests. The NVRA provides that“aggrieved” person “may provide written
notice of the violation to the chief etean official of the State involved.”

52 U.S.C. § 20510(b)(1). “Although noticefiamed . . . as permissive rather than
mandatory, other NVRA provisions irddite that notice is mandatory.”

Scott v. Schedlef771 F.3d 831, 835 (5th Cir. 2014). For instance, the NVRA

provides that, “[i]f the violation is not corrected within 90 days after receipt of
[the] notice . . . the aggrieved person rbawyg a civil action....” 52 U.S.C.
8§ 20510(b)(2). “No standing is therefarenferred if no proper notice is given,

since the 90-day period never runs.” Scoftl F.3d at 835 (quoting Ga. State
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Conference of NAACP v. Kem841 F. Supp. 2d 1320, 1335 (N.D. Ga. 2012)).

“The apparent purpose of the notice provision is to allow those violating the
NVRA the opportunity to attempt comptiee with its mandates before facing

litigation.” Kemp 841 F. Supp. 2d at 1335 (citing Ass’'n of Cmty. Orgs. for

Reform Now v. Miller 129 F.3d 833, 838 (6th Cir. 1997)).

Defendant argues that “Plaintiff iaonsistently sought access to
Defendant’s [D]atabase . . .However, to the extetthat Plaintiff suggests that
what it really seeks in this litigation t®pies of documents maintained by election
officials, Plaintiff has not provided Defematawith statutory notice . . ..” ([20.1]
at 21-22). Defendant also argues thathe extent Plaintiff now requests
individual voter records, it failed to prowadstatutory notice. ([37] at 14). The
contents of Plaintiff's July 6, 2015, NVRNotice, sent to Defendant nearly a year
before this action was filednake it clear that Plaintiff sought a wide variety of
records. The NVRA Notice descritbéhe records Plaintiff requested on
October 30, 2014, and sought to explahy Defendant’s productions failed to
satisfy those requests. Plaintiff statbdt Defendant did not provide (1) a
complete list of rejected or cancelgapécants, (2) records for applicants not
added to the voter roll for reasons other tbancelation or rejection, (3) materials

adequately explaining Defendant’'s datales or the specific reason an applicant
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was canceled, rejected or otherwise not dddehe voter roll, (4) a copy of the
Databasé’ and (5) all written polies, manuals or other guidance regarding the
processing of voter registration applicets. ([1.13] at 3-7). The NVRA Notice
stated that Plaintiff seeks “any recoraplaining or reflecting the reasons for [an
applicant’s or voter’s] rejection, cancelatiam,not being added” to the voter roll.
(Id. at 2).

The Court finds Plaintiff's NVRA Notie, which clearly articulated its
concerns and stated it sought “any resbikrtaining to its concerns, met the
notice requirement of 52 U.S.C. § 20510(h)(Defendant does not provide any
support for its position that Plaintiff wasquired to detail in its written notice the
format of the documents it sought, oe tspecific type of documents that would
satisfy its request. Indeed, courts hawenid that an NVRA notice is sufficient if it
“sets forth the reasons for [the] conclusitimat a defendant failed to comply with
the NVRA, and, when “read aswhole, [it] makes it cleahat [the plaintiff] is
asserting a violation of the NVRA and p&ato initiate litigation if its concerns are

not addressed in a timely mannedtdicial Watch, Inc. v. King®93 F. Supp. 2d

919, 922 (S.D. Ind. 2012). This interpretatisrtonsistent with the purpose of the

42

The Requested Recordsylike the NVRA Demand, do not seek a copy of
the Database.
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notice provision, which “is to allow thesviolating the NVRA the opportunity to
attempt compliance with its mandateefore facing litigation.” Kemp

841 F. Supp. 2d at 1335. PlaintiffRB/RA Notice met the requirements of

52 U.S.C. § 20510(b)(1). For the reasomsest in this Order, Defendant’'s Motion
to Dismiss is denie®

V. PRELIMINARY INJUNCTION MOTION

Plaintiff seeks a preliminary injunction requiring Defendant to disclose the
Requested Records. Becatise Court has determined certain of the Requested
Records are not, at this time, subject to disclosnder Section 8(i), the Court
considers the Preliminary Injunction Motti as seeking disclosure only of the
Section 8(i) Records.

A. Legal Standard

A plaintiff seeking a preliminary injution must establish: (1) that it is

likely to succeed on the merits, (2) that itikely to suffer irreparable harm in the

43 In its August 29, 2016, reply briaf support of its Preliminary Injunction

Motion [33], Plaintiff asserts that theti@s dispute whether the burden of making
the Requested Records available is a va@atson to excussompliance with the
NVRA. ([33] at 10). To the extent Dafdant seeks to argue that the burden of
compliance is a ground to dismiss the Complaint, Defendastrmieoresent legal
support for his argumentnd the Court does not find any support for it in the text
of the NVRA. The Court will consider thmirden of compliance in its analysis of
Plaintiff's Preliminary Injunction Motion.
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absence of preliminary relief, (3) thattbalance of equities tips in its favor, and

(4) that an injunction is in the public imést. Winter v. NatRes. Def. Councill,
Inc., 555 U.S. 7, 20 (2008). “The prelimiyanjunction is an extraordinary and
drastic remedy not to be granted unlessrttovant clearly carries the burden of
persuasion as to the four prerequisit€be burden of persuasion in all of the four

requirements is at all times upon the pldiritiNe. Fla. Chapter of Ass’n of Gen.

Contractors of Am. v. City of Jacksonville, 1896 F.2d 1283, 1285 (11th Cir.

1990) (internal quotation mies omitted) (quoting Unitk States v. Jefferson

County 720 F.2d 1511, 1519 (11th Cir. 1983)); Ss#ko Kabushiki

Kaisha v. Swiss Watch Int'l, Inc188 F. Supp. 2d 1350357 (S.D. Fla. 2002)

(“Courts in this Circuit will not issua preliminary injunction where the moving

party fails to meet its burden of pifoan each of the four factors.”).

B. Analysis

1. Likelihood of Success on the Merits

A likelihood of success on the merigsgenerally considered the most
important factor when considering whether to grant a preliminary injunction

motion. See&chiavo v. Schiavd57 F. Supp. 2d 1378, 1383 (M.D. Fla. 2005),

aff'd, 403 F.3d 1223 (11th Cir. 2005). Theutt has determined the Section 8(i)

Records are required to be disclosed under the NVRA. Defendant admits that he
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did not disclose the Seon 8(i) Records. (S€@3] at 6-10 (citing Beaver Dep.)).
Defendant argues, however, that he sulbstiiyncomplied with Plaintiff’'s original
request for records, and “therefore Pldfigtimotion for injunctive relief is moot.”
([18] at 12). Mootness bars a lawsuith@n it is impossible for a court to grant

any effectual relief whatever to the pagling party.” Knox v. Serv. Emps. Int'l

Union, Local 1000132 S. Ct. 2277, 2287 (2012)he party asserting mootness

bears the “formidable burden of showingtlit is absolutely clear the allegedly

wrongful behavior could not reasonably be expected to recur.” Doe v. Wooten

747 F.3d 1317, 1322 (11th Cir. 2014) (tjng Friends of the Earth, Inc.

v. Laidlaw Envtl. Servs. (TOC), Inc528 U.S. 167, 190 (200 Defendant’s

substantial compliance with &htiff's records requests does not moot this action,
because it is possible for the Court to grahef to Plaintiff—that is, to order

Defendant to make the Section 8(i) Records availableNCfR.B. v. Allied Med.

Transp., InG.805 F.3d 1000, 1006-1007 (11th A015) (substantial compliance
with National Labor Relations Board ord#id not render the cause moot); Fla.

Democratic Party v. Hogd842 F. Supp. 2d 1073,8D & n.10 (N.D. Fla. 2004)

(Florida’s steps to remedy previous votingitis violations did not moot plaintiff's

claims).
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Defendant admits that he did noscbse the Section 8(i) Records to
Plaintiff. (Seg33] at 6-10 (citing Beaver Dep.)Pefendant appears to argue that
the burden of making available certaiinthe Requested Records excuses his
compliance with the disclosure requiremteof the NVRA. Defendant does not
present any legal support for his argumant] the Court does not find any support
for it in the text of the NVRA. The bden of making the records available is
relevant, if at all, to whether Plaifitmeets its burden to show the balance of
equities supports granting a preliminary injtio. It is not relevant to whether
Plaintiff has established its likelihood sxiccess on the merits. Because Defendant
admits he has not fully madee Section 8(i) Records available to Plaintiff, the
Court finds Plaintiff has met its burdendlow it is likely to succeed on the merits
of establishing a violation of 66dNVRA disclosure requirements.

2. Irreparable Harm

Plaintiff contends that Defendantafusal to disclose records will cause
Plaintiff irreparable harm. “An injury iSrreparable’ only if it cannot be undone

through monetary remedies.” Cles H. Wesley Educ. Found., In824 F. Supp.

2d 1358, 1368 (N.D. Ga. 2004uoting_Cunningham v. Adam808 F.2d 815,

821 (11th Cir. 1987)).
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Plaintiff argues that inspectiaf the records before Georgia’s
October 11, 2016, voter registration deadlsessential for Plaintiff to “exercise
the oversight functions envisioned by thi¢RA and to ensure all of Georgia’s
voters may exercise their right to votee upcoming election.” ([12.1] at 24).
Defendant argues that, although Plaintif§ lnad Defendant’s list of canceled voter
applications since April, 2015, Plaintiff has yet to identify a single voter who was
improperly removed or not added to the vatdls. ([18] at 23-24). Defendant’s
argument overlooks that Plaintiff seeks tlecords to determine whether a voter
was or was not improperly removedrat added to the voter rolls.

This Court has recognized that condihett limits an organization’s ability
to conduct voter registration activitiegrstitutes an irreparable injury. S&ss’n

of Cmty. Orgs. for Reform Now v. CoiNo. 1:06-CV-1891-JTC, 2006 WL

6866680, at *7 (N.D. Ga. Se[@8, 2006); Charles H. Wesle$24 F. Supp. 2d at

1368 (“[N]Jo monetary remedy can correce thact that the applications submitted
on June 12 were improperly rejected nai a monetary remedy prevent the state
from rejecting similar applid¢geons in the future.”).

The reasoning of Coand_Charles H. Weslegpplies here. The purpose of

the NVRA's disclosure provision i® allow the public to oversee voter

registration processes to “protect the initiygof the electoral process” and “ensure
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that accurate and current voter regigon rolls are maintained.” 52 U.S.C.

8§ 20501(b). The Section 8(i) Records contain information about the State’s
evaluation and processing of voter regishraapplications to determine whether
applicants should be added to the voter roll. Plaintiff seeks the records in
furtherance of its mission “to ensure thater registration applicants are properly
added and voters are not unlawfully remebwem the list of eligible voters.”
(Decl. of Brian W. Mellor [12.2] 1 4) There is no monetary remedy that can
correct the public’s lack of access to imf@tion enabling it to ensure the integrity

of Georgia’s voter registration process. &dmarles H. Wesley324 F. Supp. 2d at

1368. The Court finds Plaintiff meets farden to show it W suffer irreparable
injury if a preliminary injunction is not granted.

3. Balancing of the Harms or Equities

The third preliminary injunction factaeequires the Court to consider the
extent to which the injunction will harthe non-movant. Plaintiff argues the
balance of the equities favors grantinglpninary relief, because Defendant’s
refusal to make records available “undenes the NVRA's core purpose of
enabling oversight of election officiadsd protecting the voting rights of the
public.” ([12.1] at 22). It argues tlo®st of disclosure under the NVRA “is a

burden that Congress assigned to statgmdf the NVRA's statutory scheme.”

66



(Id. at 23). Defendant, in his briefing and through his Rule 30(b)(6) withess
S. Merritt Beaver, maintains he would suféer undue burden if he were forced to
make available the Section 8(i) Recofds.

The Court finds that the threatened mgjto Plaintiff outweighs the harm to
Defendant. The NVRA requisehat Defendant maintain voter registration records
and make the records accessible for pubbpéttion. Defendant chose to contract
a third party to create the @dase, and now claims thats unduly burdensome to
fulfill his NVRA obligations to make ailable certain Section 8(i) Records that
are resident on the Databasks Defendant admits, like other Federal statutes,
“the NVRA has no expredanguage permitting a state agency to charge the
requestor the costs of producing whatevésrimation is requested ([37] at 11).

The absence of a cost prenn in the public inspection provision of the NVRA—
and its inclusion in other record digsure laws—suggests Congress intended
States to shoulder the burden abwebich Defendant now complains.

As Plaintiff notes, Mr. Beaver tified that Defendant can provide the

Section 8(i) Records in several differéotmats. For istance, Mr. Beaver

testified the records could Ipeovided in a dataase format, similtato the Database

44 Though Defendant does not explicithgae this point with respect to the

Preliminary Injunction Motion, th Court considers it here.
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in which the records are now storedyasl as on an individual, as opposed to
aggregated, basis. (Beaver Dep. al9@1:9, 130:20-131:16). While Defendant
maintains that providing the recordsdatabase format would be prohibitively
expensive and may comprasgi Database securityPefendant does not appear to
provide any reason why he could not pr@vttie records on an individual basis,
arguing only that Plaintiff failed to provide statutory notice of its request for
individual voter records._(S¢87] at 14). The Couttas rejected Defendant’s
statutory notice argument. The Coiimds the balance of equities tips in
Plaintiff's favor where, as here, the dgsiof the record system was selected by
Defendant.

4. Public Interest

Finally, the Court finds an injunctiomould not be contrary to the public
interest. “The public has an interessieing that the State of Georgia complies
with federal law, especially in the impantaarea of voter registration. Ordering

the state to comply with a valid fedessihtute is most assuredly in the public

= Mr. Beaver testified that to provideetihecords in the database format they

are in currently would require the creatiof an entirely new database, which is
“usually [a] multi-million dollar exercidg¢” (Beaver Depat 90:19-91:9).

Mr. Beaver did not explain why an entyelew database walibe required.
Defendant also argues, without any evide to support, that copying the state
election Database would compromisesggurity by making it more vulnerable to
malicious intrusion. ([37] at 13-14).
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interest.” _Charles H. Wesle$824 F. Supp. 2d at 1369; see dlsemg, 682 F.3d at

339 (“It is self-evident that disclosuref jeoter registration records] will assist the
identification of both error and fraud ihe preparation and maintenance of voter
rolls.”); Cox, 2006 WL 6866680, at *7 (“The publginterest is advanced by
registering as many eligible voters as polesi). Preliminary relief that allows
Plaintiff, before the October 11, 20XB¢eorgia voter registration deadline, to
examine the Section 8(i) Records is in plublic interest. Because Plaintiff meets
its burden to show it is entitled to preliminary injunctive relief, Plaintiff's
Preliminary Injunction Motion is granted witlespect to the Section 8(i) Records.
The motion is denied with respecttte remainder of the Requested Recdfds.

V. CONCLUSION

For the foregoing reasons,

IT ISHEREBY ORDERED that Defendant Brian Kemp’s Motion to
Dismiss [20] isDENIED.

IT ISFURTHER ORDERED that Plaintiff Project Vote, Inc.’s
Motion for Preliminary Injunction [12] iISRANTED IN PART and

DENIED IN PART. Plaintiff's Motion iISGRANTED, and Defendant

40 The interpretation of Section 8(i) this Order is a matter of first impression

in our Circuit. In view of the importae of the disclosure requirement, the Court
would be willing to entertain a motido certify this matter for appeal.
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shall, on or before October 7, 20Hisclose to Plaintiff the following
records with respect to cancelegjected, or pending applicants:

(1) The date voter registratiompplications were signed by an
applicant.

(2) The date applications weeatered into the Database.
(3) Each change in an applidanvoter registration status.

(4) The creation date of Database-geated letters to applicants,
only to the extent the letters concern the status or completeness
of an individual’'s applicationr otherwise relate to the
evaluation of an individual’s eligibility to vote.

(5) Whether an election official maally, instead of mechanically,
changed the status of one or more applicants, only to the extent
these records are stored on the Database.

(6) Reasons other than the mastent reason why an applicant
was rejected, canceled, or othesgvnot added to the voter roll.

(7) The specific reason why applidanassigned a status reason of
“Error,” “Hearing,” or “Reject,”were canceled, only to the
extent these records aswred on the Database.

(8) Records for canceled applicantdghwa status reason other than
one of the eleven options in the drop-down menu in the
Database.

(9) Copies of Database-generated Isttgent to applicants, only to
the extent the letters concerme thtatus or completeness of an

47 Defendant should make reasonable efftwtproduce the records as they are

processed. If there is any problem imgueting the production of the Section 8(i)
Records by October 7, 2016, the Gahrould be advised immediately.
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individual’s application or othense relate to the evaluation of
an individual’s eligibility to vote.

(10) The date of, and any responsedib]etters sent to applicants,
only to the extent the letters concern the status or completeness
of an individual’'s applicationr otherwise relate to the
evaluation of an individual’s eligibility to vote.

(11) Copies of letters, not generatieylthe Database, that were sent
to applicants, only to the extettie letters concern the status or
completeness of an individual'gglication or otherwise relate
to the evaluation of an indidual’s eligibility to vote.

The records disclosed must haveaeteéd from them the following personal
information:

e All but the final four digits ofan applicant’s telephone number;

e All but the final four digits of ampplicant’s Social Security number;

e All characters preceding the @ symbohn applicant’s email address;
and

e An applicant’s birth date.

Plaintiff’'s Motion for Preliminary Injunction iDENIED with respect to the

remainder of the Requested Records.
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SO ORDERED this 19th day of September, 2016.

Wior R . Mpry

WILLIAM S. DUFFEY, JR. |
UNITED STATES DISTRICT JUDGE
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