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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

DONOVAN E. CRAWFORD,
Plaintiff,
V. 1:16-cv-2463-W SD

HARVARD PUBLISHING
COMPANY, HARVARD BUSINESS
REVIEW, HARVARD
UNIVERSITY,

Defendants.

OPINION AND ORDER

This matter is before the Cou Defendants Harvard Business School
Publishing Corporation (“HBSP”) and Presml@nd Fellows of Harvard College’s
(“Harvard”) (collectively, “Defendantg”Motion to Dismiss [3], and Plaintiff

Donovan E. Crawford’s (“Plaintif§’ Motion for Default Judgment [6].

! Plaintiff's Complaint [1.1] misames HBSP as Harvard Publishing

Company, and misnames Harvard as Hah\miversity. ([3.1] at 1). Named
defendant Harvard Business Revieva igublication of HBSP, not a person or
entity. ([1] 1 12). In view of Plaintiff'gro se status, the Court construes
Plaintiff's allegations against HarvaBlisiness Review as allegations against
HBSP.
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l. BACK GROUND?

Plaintiff, a Georgia resident, is a “G@adian trainer Banker” who previously
worked as chairman and chief exeea officer at Century National Bank
(“CNB”), a Jamaican financianstitution. (Compl. 11 46, 10). HBPS, a Harvard
subsidiary, is a non-profit corporationganized under the laws of Massachusetts,
with its principal place of business in BEachusetts. (Allan A. Ryan Decl. [3.2]
(“Ryan Decl.”) 1 3). HBPS maintains anliore database of educational materials,
including case studies that are usediéaching business schamésses. (Ryan
Decl. 11 3, 5). These materials dsaccessed and purchased through two
websites. (Ryan Decl.  8)The vast majority of those who access these online
materials are either faculty members, universities or their representatives.” (Ryan
Decl. § 10).

On December 1, 2006, HBPS madaitable for purchase a case study
entitled “Bank Failure in Jamaica” (the “Case Study”), authored by Jenifer Daley

(“Daley”). (Compl. § 10) Daley wrote the Casetudy for the Richard Ivey

2 In view of Defendants’ motion to siniss under Rule 12(b)(6) of the Federal

Rules of Civil Procedure, the Court, ingtbackground section, relies principally
on the allegations in Plaintiff's Compmbd [1.1]. The Court also considers
evidence submitted by Defendants to chragkethe Court’s peomal jurisdiction
over them._SeBiamond Crystal Brands, Inc. v. Food Movers Int’l, |ig93 F.3d
1249, 1257 (11th Cir. 2010).




School of Business at the UniversityWkstern Ontario (“lvey”), and “solely to
provide material for class sbussion.” ([3.2] at 9)The Case Study discusses the
difficulties experienced by Jamaican fire@al institutions in the 1990s. In a
paragraph dealing with “incentive stture facing bank management,” the Case
Study offers the following commentary &taintiff’'s involvement with CNB:

From the outset Don Crawford, m@nag director, had exercised
strong, direct influence on the poés, managememind operations of
CNB. By 1989, Crawford had alsssumed the role of chairman of
the board. His charisma and sa@nship were evidenced in the
relatively rapid growth of the branetetwork within the urban as well
as rural areas over a relatively shaetiod of time. However, it was
precisely those personal characteristics that were said to have
contributed to the demise of the baagkthey were said to have got in
the way of professional bankimghics. An audit conducted by the
[Bank of Jamaica] in 1993 revealed that, in some cases, credit had
been granted on the sole instruction of the managing director and with
minimal, if any, documentationAdditionally, the cash resources
were inflated by deposits useddecure loans to the personal
companies of the managing directdihese deposits did not qualify as
liquid assets, but the true statusi mt been reflected in the accounts
and had served to conceal awgimng liquidity problem.

([3.2] at 14; Compl. T 10).

Plaintiff alleges this “entire statement is preposterous, outrageous and
patently false,” and that its publicati has caused him financial loss, loss of
reputation, and “injury to his feelings(Compl. § 11, 17, 19-20)Plaintiff alleges
that, apparently as a result of the C8sady, he has not, “[d}ing the last ten

years,” been “eligible as Business Executive to secure financial support or
3



engage [him]self in any meaningful boess venture requiring funding or social
interactions.” (Compl.  5). Plaintiffsserts that Defendanpublished the Case
Study with “malice, hatred and ill will towd plaintiff and thedesire [to] injure
[him],” including because Defendants did materview Plaintiff before making the
Case Study available online. (Compl. 1.18) 2016, at Ivey’s request, HBSP
removed the Case Study from its archive collection.

On June 7, 2016, Plaintiff, proceedipigp se, filed his Complaint [1.1] in
the Fulton County Superior Court. & Complaint asserts claims for libel,
intentional infliction of emotional distresand tortious interference. Plaintiff
seeks a declaratory judgment, damagestreeys’ fees, and litigation expenses.
(Compl. 1 23). On July 7, 2016, Defentkafiled their Notice of Removal [1],
removing the case to this Court. Quiy 14, 2016, Defendants filed their Motion
to Dismiss, seeking to dismiss Plaintiff's Complaint for lack of personal
jurisdiction and for failure to state a atai On July 26, 2016, Plaintiff filed his
Motion for Default Judgment.

1. DISCUSSION

A. Personal Jurisdiction Principles

A plaintiff's complaint must establish a prima facie case of personal

jurisdiction over a defendanDiamond Crystal Brands, Ine. Food Movers Int'l,
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Inc., 593 F.3d 1249, 1257 (11th Cir. 2010). K thlaintiff makes its prima facie
showing of personal jurisdiction, the defendant may challenge the allegations of
jurisdiction with evidence. Sed. Upon the defendant’s submission of
jurisdictional evidence, “the burden traditionally shifts back to the plaintiff to

produce evidence supporting jurisdiction.” (duoting United Techs.

Corp. v. Mazer556 F.3d 1260, 1274 (11th Cir. 2009)); acclieier ex rel.

Meier v. Sun Int’| Hotelsl td., 288 F.3d 1264, 1269 (11th Cir. 2002). Where there

are conflicts between the evidence, thercanakes all reasonable inferences in

favor of the plaintiff. _Diamond Crystab93 F.3d at 1257; Morris v. SSE, 1n843

F.2d 489, 492 (11th Cir. 1988).

“A federal court sitting in diversityundertakes a two-step inquiry in
determining whether personatrigdiction exists: the exeise of jurisdiction must
(1) be appropriate under the state l@ngy statute and (2) not violate the Due
Process Clause of the Fourteenth Ameendinto the United States Constitution.”
Mazer, 556 F.3d at 1274.

“The Due Process Clause requitieat the defendant’s conduct and
connection with the forum State be sucatthe should reasonably anticipate being

haled into court there.” Diamond Cryst&B3 F.3d at 1267 (internal quotation

marks omitted) (quoting Burger King Corp. v. Rudzew#zl U.S. 462, 474
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(1985)). “The heart of this protecti@nfair warning” to the defendant. jcee

Licciardello v. Lovelady544 F.3d 1280, 1284 (11th C2008) (“The Constitution

prohibits the exercise of personal jurisdiction over a nonresident defendant unless
his contact with the state is such thatlas ‘fair warning’ that he may be subject

to suit there.”). “Therefore, states maxercise jurisdiction over only those who
have established certammnimum contacts with #gnforum such that the

maintenance of the suit does not offéradlitional notions of fair play and

substantial justice.”_Diamond Cryst&PB3 F.3d at 1267 (quoting Helicopteros

Nacionales de Colombia S.A. v. HAl66 U.S. 408, 414 (1984)). “The presence

of minimum contacts raises a presuiop that the court may constitutionally
exercise jurisdiction” and, to rebut thaesumption, the defendant “must present a
compelling case that the presence ahemther considerations would render

jurisdiction unreasonable.” Oldfiel Pueblo De Bahia Lora, S.,A58 F.3d

1210, 1221 n.29 (11th Cir. 2009) (imef quotation marks omitted) (quoting

Burger King 471 U.S. at 477).

B. Analysis

To determine whether the Due ProcesauSe allows a court to exercise
personal jurisdiction over nonresident defendants charged with intentional torts,

such as Defendants are here, “[tEleventh Circuit applies the Caldeifects
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test.” Gregory v. MihaylovNo. 1:12-cv-2266, 2013 WL 75773, at *6 (N.D. Ga.

Jan. 4, 2013); se@ldfield, 558 F.3d at 1221 n.28. Libel, intentional infliction of
emotional distress, and tortious interfeze are considered intentional torts.

Tanisha Sys., Inc. v. Chandido. 1:15-cv-2644, 2015 WL 10550967, at *10

(N.D. Ga. Dec. 4, 2015); Gregqor2013 WL 75773, at *6; Haysman v. Food Lion,

Inc., 893 F. Supp. 1092, 1111 (S.D. Ga. 1988in v. Allstate Ins. Co471

S.E.2d 521, 522 (Ga. Ct. App996). “Stated in its lmadest construction, the
effects test requires a showing that thkEeddant (1) committed an intentional tort
(2) that was directly aimed at the forum) ¢ausing an injury within the forum that
the defendant should have reaably anticipated.” Oldfield658 F.3d at 1221
n.28. “Under the effects test, acipeessly aimed by the defendant at an
individual in the forum may result in persal jurisdiction over the defendant, but
mere untargeted action or a fortworesult will not.” _Licciardellp544 F.3d at
1286 n.6.

In Calder a California actress brought suntCalifornia, asserting that she

was libeled in an article written anditsdl in Florida. Calder v. Jone465 U.S.

783 (1984). The article was publisheglthe National Inquirer, a Florida
corporation. The Supreme Coumppdying the effects test, found that the

California court had personal jurisdictiomer the article’s writer and editor.
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Although the writer and editor were botloRta residents, the allegedly libelous
story “concerned the California activitieba California resident.”_Calde465
U.S. at 788. The story was “expresalyned at California,” “impugned the
professionalism of an entertaineh@se television career was centered in

California,” “was drawn from Califoriai sources,” and “the brunt of the

harm . . . was sufferad California.” Id.at 788-89. The Supreme Court found
that the defendants “knowingly causefld¢ injury in California,” where the

National Inquirer had its largest circulati, including because defendants knew the
brunt of the injury would be felt there. ldt 790° The court stated, “[ijn sum,
California is the focal point both ofélstory and of the harm suffered.” &t.789.

Plaintiff asserts intentional tort ctas against Defendants, but fails to

establish personal jurisdiction here under_the Cadffects test. The undisputed

facts are that #nCase Study was written in Canaddolely” for a Canadian
business school, and focuses exclusivelgwants in Jamaica at a time when
Plaintiff apparently resided there. T@ase Study does not refer to Georgia or to
conduct in that state. The §€&aStudy’s brief ierence to Plaintiff is limited to his

banking activities in Jamaicdefendants did not “expressly aim” the study at

3 The National Inquirer sold, in Califioia, more than 600,000 copies of the

magazine containing tHibelous article._Joned65 U.S. at 784 n.2. The State
with the next highest circulath was New York, with 316,911. Id.
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Georgia or have any reastinbelieve that any harrfar less the “brunt of the
harm,” would be felt there. Jonet65 U.S. at 788-99.Defendants simply made
the Case Study available for online pureha®nly ten copies of the Case Study
were purchased by Georgia residdrgsveen 2006 and 201§Ryan Decl.

19 11-12). The only connection to this state is the fact that Plaintiff now lives in
Georgia, having moved headter living in Jamaica:[T]he mere fact that
[Defendants’] conduct affected plaintifff]ith [his new] connection]] to the forum

state does not suffice to authorjmesdiction.” Walden v. Fiorel34 S. Ct. 1115,

1126 (2014); sekllis v. Jackson Nat. Life Ins. CdNo. 2:11-cv-1064, 2012 WL

3777150, at *7 (M.D. Ala. Aug. 30, 2012For purposes of satisfying Calder’s
prerequisites, . . . there must be somethiage than the fact that a plaintiff feels
the intentional conduct’s effect in the fonwstate.”). The fasthere lead to the
inescapable conclusion that the Coucklapersonal jurisdimn over Defendants.
The lack of “traditional minimumantacts” with Georgia further supports

that the Court lacks personatigdiction over Defendants. Seeuis Vuitton

Malletier, S.A. v. Mosseri736 F.3d 1339, 1356 (11th Cir. 2013) (applying the

“traditional minimum contacts test” in amtentional tort case involving trademark

4 The Complaint does not allege titsfendants knew, or had any reason to

believe, that Plaintifhad moved to Georgia.

9



infringement). The traditional minimugontacts test “assess[es] the nonresident
defendant’s contacts with the forum staihd ask[s] whether those contacts:

(1) are related to the plaintiff's causeadttion; (2) involve some act by which the
defendant purposefully availed himselftb€ privileges of doing business within
the forum; and (3) are such that théeshelant should reasonably anticipate being
haled into court in the forum.”_lét 1357. Approximately 0.2% of HBSP’s
worldwide revenue is gendedl by the sale of archivedgher education materials
in Georgia. (Ryan Decl. 1 15). Onlynteopies of the Case Study were purchased
by Georgia residents during the decade & wede available for online purchase.
Defendants have not “continusly and deliberately expted” the Georgia market,
and the Case Study'’s circulation in Georgia was the “random, isolated, or
fortuitous” byproduct of HBSP’s worldde online educational offerings.

Keeton v. Hustler Magazine, In@65 U.S. 770, 774, 781 (1984) (finding personal

jurisdiction where 10,000 to 15,000 copasach allegedly libelous magazine

were circulated in the forum state): seeegory v. MihayloyNo. 1:12-cv-2266,

2013 WL 75773, at *7 (N.D. Ga. Jan.2013) (finding no personal jurisdiction
where allegedly libelous statementsrevposted online, including because the

internet posts were a “fary from circulating 10,00énhagazines in Georgia”).
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Defendants’ Motion to Dismiss is griaal because the Court lacks personal

jurisdiction over Defendants. S&ead v. Uimer308 F.2d 915, 917 (5th Cir.
1962) (“It would seem elementary that if the court has no jurisdiction over a
defendant, the defendant ks unqualified right to havan order entered granting
its motion to dismiss.”j. Plaintiff's Motion for DefaultJudgment also is required

to be denied because “[edurt without personal jurisction is powerless to take

> Even if the Court had personatigdiction over Defendds, Plaintiff's

Complaint still would require dismissfr failure to state a claim upon which
relief may be granted. Plaintiff’claims are time-barred. S8eC.G.A. § 9-3-33;
Mind Music, Inc. v. Block Enterprises, LL®lo. 1:12-cv-162, 2012 WL 6625754,
at *5 (N.D. Ga. Dec. 18012); Jahannes Mitchell, 469 S.E.2d 255, 258 (Ga. Ct.
App. 1996). His claim for intentionalfiiction of emotional distress also is
inadequately pled because he fails to show Defendants’ comdacextreme and
outrageous (i.e., atrocious and uttenpolerable)” or “drected toward the

plaintiff” personally. Lively v. McDanigl522 S.E.2d 711, 713-714 (Ga. Ct. App.
1999); Ryckeley v. Callawayt1?2 S.E.2d 826, 8AGa. 1992); see

Ghodrati v. Stearne§23 S.E.2d 721, 723 (G@Et. App. 2012) see, e,g.

Munoz v. American Lawyer Media, L.P512 S.E.2d 347, 351 (Ga. Ct. App.
1999). Plaintiff's claim for tortious intezfence also requires dismissal for failure
to allege sufficientigpporting facts._SeButy Free Americas, Inc. v. Estee Lauder
Companies, In¢.797 F.3d 1248, 1281 (11th Cir. 2015) (noting that a plaintiff is
“required to provide more than a formulaecitation of the elements of its tortious
interference claim” (citatioand internal quotation marks omitted)); Pullar v. Gen.
MD Grp., No. 1:12-cv-4063, 2013 WL 5284684,*9 (N.D. Ga. Sept. 17, 2013)
(dismissing tortious interference clairias failure to allege sufficient supporting
facts).
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further action.” _Posner v. Essex Ins. Ck/8 F.3d 1209, 1214 n.6 (11th Cir.

1999)°
1. CONCLUSION

For the foregoing reasons,

IT ISHEREBY ORDERED that Defendants’ Motion to Dismiss [3] is
GRANTED.

IT ISFURTHER ORDERED that Plaintiff's Motion for Default
Judgment [6] IDENIED.

IT ISFURTHER ORDERED that this action i©ISMISSED.

® Plaintiff's Motion for Default Judgment also fails because default has not

been entered in this case. “Priomtataining a default judgment under either
Rule 55(b)(1) or Rule 55(b)(2), there mbstan entry of default as provided by
Rule 55(a).” 10A Charles Alan Wrighkt al., Fed. Prac. & Proc. Civ. § 2682

(4th ed. Sept. 2016 Update); derdsay v. Bank of Am. Home Loanllo. 1:15-
cv-2074, 2016 WL 4546654, at *5 (N.D. G&b. 1, 2016) (stating that “Rule 55
characterizes an entry offdalt and a default judgment as two distinct events” and
“entry of default is a prerequisite toetldefault judgment”). “Plaintiff's request
that default judgment be entered isabsolute best, premature.” Linds2p16

WL 4546654, at *5; seBun v. United State842 F. Supp. 2d 1120, 1124 (N.D.
Ga. 2004) (“Plaintiff's Motion for Defaulludgment is premature because he has
failed to obtain the entry of default, aepequisite to a default judgment.”) aff'd
151 F. App’x 860 (11th Cir. 2005). Evendéfault had been entered in this case,
and assuming personal jurisdiction existelintiff still is not entitled to default
judgment because his Complaint is not adequately pled. See

WEFTV, Inc. v. Maverik Prod. Ltd. Liab. CoNo. 6:11-cv-1923, 2012 WL
12906175, at *1 (M.D. Fla. Dec. 27, 20X2)|o support an entry of default
judgment, a complaint must contain sufict factual matter, accepted as true, to
state a claim to relief that is plausible on its face.”).
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SO ORDERED this 4th day of January, 2017.

WILLIAM S. DUFFEY, JR.
UNITED STATES DISTRICT JUDGE
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