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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

JOHN W. STOREY and SUZANNE
L. STOREY, asAdministrators of

the Estate of JOHN JARED
STOREY,
Plaintiffs,
V. 1:17-cv-1247-WSD

OWNERS INSURANCE
COMPANY, AUTO-OWNERS
INSURANCE COMPANY, and
FRANCINA SWINTON,

Defendants.

OPINION AND ORDER

This matter is before the Court on Rl#fs John W. Storey and Suzanne L.
Storey (“Plaintiffs”) Mdion to Remand [13]; Defalant Francina Swinton’s
(“Ms. Swinton”) Motion to Dismiss Francina Swinton as an Improperly Named
Party [3] (the “Swinton Motion”); ad Defendants Owners Insurance Company
(“Owners”) and Auto-Owners InsuranG@mpany’s (“Auto-Owners,” together
with Owners, the “Insurers”) Joint Motion ismiss [4] (the “Insurers’ Motion to

Dismiss”).
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[ BACKGROUND
A. Facts

Plaintiff John W. Storey and SuzanneStorey are the surviving parents and
administrators of the estate of theans John Jared Storey. John Jared Storey
suffered severe injuries dviarch 9, 2014, when he wanjured while attempting
to perform a jump with a motorized bikeMarietta Motorsports, Inc. (“Marietta
Motorsports™). (Complaint [1.1] “Compl.y 9). John Jared Storey died from his
injuries on December 10, 2015. (fd37).

Plaintiffs made demands on MateMotorsports and Owners and Auto-
Owners for compensation for negligenplgrforming work on John Jared Story’s
motorbike prior to the accident. The Inswressued liability insurance coverage to
Marietta Motorsports. The parties entéreto settlement negotiations. When they
began, a claims adjustorrf®wners represented to Plaintiffs that Owners did not
cover the March 9, 2014, incident. (ff] 17-21). Later in the negotiations, the
Insurers identified and disclosed t@irltiffs the existence of a Commercial
General Liability Policy (“CGL Policy”) and a Garage Liability Policy (“Garage
Policy”), each with limits of $1,000,000.

After Plaintiffs made their settlemedémand, they learned from counsel to

Marietta Motorsports about the possilaxistence of &eneral Commercial



Umbrella Policy (“Umbella Policy”). (Id.f 30). When Plaintiffs asked about the
Umbrella Policy, the Insurers’ counsehtgd in an October 16, 2015, email there
was an Umbrella Policy, but that it “was cafed before this aadent.” ([13.4]).
The Insurers’ counsel gave Plaintiffs@y of the Umbrella Policy, and a copy of
the policy cancelation documen(Compl. § 32).

After this representation was madaiRtiffs decided teettle the case.
Because Plaintiff agreed the settlement amount based on their understanding of
the insurance policy coverageailable they requestedrepresentation from the
Insurers under oath thav\eerage under the Umbrella Pgliwas not available. In
response, on or about December 2, 2015, Ms. Swinton, in her capacity as the
underwriting manager for the Insurers, axed an affidavit stating that the
Umbrella Policy was canceled priorttee accident, rendering the additional
$1 million layer of coveragenavailable. ([13.2] (th&Swinton Affidavit”)). The
Swinton Affidavit states that, other th#me Garage Policy and the CGL Policy,
“there were no other insurance policies irceor effect at the time of the Subject
Incident.” (1d.15). The Affidavit further states, “While [Owners] issued a
Commercial Umbrella Insurance PolicyMarietta Motorsports . . . with an
original policy period of October 12013 to October 16, 2014, this Umbrella

policy was canceled effecevdanuary 31, 2014.” (). The Affidavit concludes,



“I understand that the information providedrein is being vided to Claimants
and/or their Counsel, who are relyiog the truth and accuracy of these
statements.” _(1df 6).

On or about February 19, 2016, Ptdfsa and Marietta Motorsports entered
into a settlement based on payment of thmetd of Marietta Motorsports’s liability
insurance. ([13.1] (the “Settlement Agreement”)). The Settlement Agreement
includes a general releaseMérietta Motorsports, whichtates: “[Plaintiffs] fully,
finally, and forever completely release Ma@eMotorsports . . . together with [its]
insurers . . . from any and all claintgmands, damages, costs, settlements,
expenses, awards, liability, judgmentgj@ts, causes of action, or claims of
liability or responsibility ofany kind whatsoever whidPlaintiffs] now have, may
have, has had, or may hereafhave at any time in thature” arising out of the
accident. (IdY 1). The Settlement Agreemdutther provides that “$1,000,000 is
the only coverage provided by Owners/A@omers for this claim as set forth in
the attached [Swinton Affidavit] arfdeleasees have expressly relied on this
affidavit from Owners/Auto-Owners in emieg into this settlement agreement.”

(Id. 1 19)*

! In the Settlement Agreement, “gtiffs] agree and represent that no

promise or agreement not expressed hdragmbeen made to them other than that



Plaintiffs allege as false the repretgion in the Swinton Affidavit that the
Umbrella Policy was canceledfbees the accident. Plaintd allege further that the
Insurers and Ms. Swinton fraudulently indud@dintiffs to settle their claims for
an amount less than what they would hageepted if Plaintiffs had known that the
Umbrella Policy was not canleel before the accident. Plaintiffs allege that
Marietta Motorsports did not request cafation of the Umbrella Policy, did not
sign the cancelation, and that coveragder the Umbrella Policy was available to
cover the accident. To support this positiBlaintiffs submitted the Declaration of
Paul Wright, CEO of Marietta Motorsgs ([13.3] “Wright Decl.”). In it
Mr. Wright states: “The ‘Signature of Named Insured’ referenced in attached
cancelation request . . . for the commerciabtatia policy . . . is not my signature,
and | did not authorize anyone to sign tl@quest on my behatir on behalf of
Marietta Motorsports.”(Wright Decl. { 5).

B.  Procedural History

On March 6, 2017, Plaintiffs filed &ir complaint in the State Court of
Gwinnett County, Georgia against the Iress and Ms. Swinton (17-C-01208-S6)

[1.1]. Plaintiffs assertlaims against the Defendarits violation of the Georgia

which is set forth in this Release, [dildat this Release contains the entire
agreement between the partiegSettlement Agreement | 6).



Racketeering Influenced and Corrupg@nizations (“RICO”) Act; negligent
misrepresentation; fraud and deceit un@et.G.A.8 51-6-2; and attorney’s fees.
On April 6, 2017, the Insurers fdetheir Notice of Removal [1], under
28 U.S.C. 88 1332 and 1441. The Insuediege that this Court may exercise
diversity jurisdiction over this action bacse Ms. Swinton, a citizen of Georgia,
was fraudulently joined by Plaintiffs tdefeat diversity jurisdiction.
On April 7, 2017, Ms. Swinton filed her Motion to Dismiss [3] on the
grounds she was improperly joinad a party to this action.
On April 12, 2017, the Insurers filedetn Joint Motion to Dismiss [4].
The Court considers first Plaintiffeiotion to remand because the Court
must first determine if ihas federal diversity jurigction over this action.
28 U.S.C. § 1332.
1. DISCUSSION

A. Diversity Jurisdiction Principles

Diversity jurisdiction exists wherthe amount in controversy exceeds
$75,000 and the suit is be#en citizens of differentates. 28 U.S.C § 1332(a).
“Diversity jurisdiction, as a generalle, requires comple diversity—every

plaintiff must be diverse from every defiant.” Palmer Hosp. Auth. of Randolph

Cnty., 22 F.3d 1559, 1564 (11th Cir. 1994). “Catnship for diversity purposes is



determined at the time the suitied.” MacGinnitie v. Hobbs Grp., LLC

420 F.3d 1234, 1239 (11th Cir. 2005).

When a defendant removes a clise state to fedal court based on
diversity of citizenship, diversity is te'mined based on the allegations of the
complaint and any additional factuafonrmation contained in affidavits,
deposition testimony or other competent evidence submitted to support a

defendant’s notice of removaPacheco de Perez v. AT&T CA.39 F.3d 1368,

1380 (11th Cir. 1998). The burden to estdbtssersity jurisdiction “rests with the

defendant seeking removalScimone v. Carnival Corp720 F.3d 876, 882 (11th

Cir. 2013);_City of Vestavia Hs v. Gen. Fidelity Ins. C0676 F.3d 1310, 1313

n.1 (11th Cir. 2012) (“The removing patbgars the burden of proof regarding the
existence of federal sudgt matter jurisdiction.”).

Plaintiffs in this action are citizerof Georgia. (Compl. § 1-2). See
28 U.S.C. 81331(c)(2) (stating that legal eg@ntatives of estate shall be citizens

“only of the same State as the daeet”); King v. Cessna Aircraft Co505 F.3d

1160, 1170 (11th Cir. 2007) (“Where an éstg a party, the citizenship that



counts for diversity purposes is thatthé decedent . . . [where] she was domiciled
at the time of her death?).

There are three Defendants: Ownéwsto-Owners, and Ms. Swinton.
Owners is organized under Ohio law wiith principal place of business in
Michigan. (Compl. 1 3). Auto-Ownersasganized under Michigan law with its
principal place of business in Michigan. (1d4). They are diverse from
Plaintiffs. Ms. Swinton is a citizen of Georgia. Defendants argue that Plaintiffs
named her as a defendant to defeat diyerthat she was thus fraudulently joined,
must be dismissed and that jurisdictiorthis Court is appropriate. The Court
considers if Ms. Swinton was joined fraudulently.

B. Fraudulenfloinder

Fraudulent joinder is “a judiciallgreated doctrine that provides an

exception to the requirement of compldieersity.” Triggs v. John Crump

2 The Complaint purportn amount in controversy exceeding $75,000.

Plaintiffs specifically allege that Defenata’ wrongdoing “resulted in Plaintiffs
agreeing to a settlement for $1,000,00@wkhey would have only accepted
$2,000,000 had they been rightfully informed.” (Compl. § 88). It is apparent from
the Complaint that Plaintiffs are demanding at least $1,000,000 in damages. See
Pretka v. Kolter City Plaza Il, Inc608 F.3d 744, 754 (11th Cir. 2010) (“When the
complaint does not claim a specific amoahtlamages, removal from state court

is jurisdictionally proper if it is facity apparent from the complaint that the

amount in controversy exceeds thegdictional amount.”) (citations omitted).

The parties do not contest that the amount in controversy requirement is met.




Toyota, Inc, 154 F.3d 1284, 1287 (11th Cir. 1998). Where fraudulent joinder is
established, “the district court mughore the presence of the non-diverse
[fraudulently joined] defendargind deny any motion to reméthe matter back to

state court.”_Henderson v. Washington Nat. Ins, @4 F.3d 1278, 1281 (11th

Cir. 2006).

When fraudulent joinder is allegedh& removing party has the burden of
proving either: (1) there is no possibilitye plaintiff can establish a cause of
action against the resident defendant{2)rthe plaintiff has fraudulently pled
jurisdictional facts to bring the resided#fendant into state court.” Crowe v.
Coleman 113 F.3d 1536, 1538 (11thrCi997). “If there is any possibility that
the state law might impose liabilipn a resident defendant under the
circumstances alleged in the Complaing tederal court cannot find that joinder

of the resident defendant was fraudulamii remand is necessary.” Florence v.

Crescent Res., LLC184 F.3d 1293, 1299 (11th Cir. 2007). “The burden to prove

fraudulent joinder is a heawne.” Pacheco de Peré39 F.3d at 1380. It must be

“supported by clear and convincing evideri Parks v. N& York Times Cqo.308

F.2d 474, 478 (5th Cir. 1962).
“To determine whether the case shoulddémanded, the district court must

evaluate the factual allegations in the ligidst favorable to the plaintiff and must



resolve any uncertainties about state suibistalaw in favor of the plaintiff.”
Crowe 113 F.3d at 1538. “[W]hether a rdsnt defendant has been fraudulently
joined must be based upon the plaingiffleadings at the time of removal,
supplemented by any affidavits angdsition transcripts submitted by the

parties.” _Pacheco de Perd89 F.3d at 1380; see alseqgqg v. Wyeth428 F.3d

1317, 1322 (11th Cir. 2005). “The plaffitheed not have a winning case against
the allegedly fraudulent defenitahe need only havepssibility of stating a
valid cause of action in order foreloinder to be legitimate.” Trigg454 F.3d at
1287.

C. Analysis

The question here is whether Pldisthave asserted a claim or claims
against Ms. Swinton “that might impobability” against her under state law.
Florence 484 F.3d at 1299. Defendants mpisive by clear and convincing
evidence they have not. Plaintiffs ass#aims based on the Georgia RICO Act,
negligent misrepresentati, and fraud and deceit.

1. TheSettlemenAgreement

Defendants argue that Plaintiffsveaaffirmed the Settlement Agreement
and therefore are bound by its terms. (Notice of Removal § 11). Plaintiffs do not

contest that they affirmed the contrantiare suing for damages. ([13] at 12-13).

10



Defendants argue that because Rii#$nare suing under the Settlement
Agreement, the Complaint cannot supmodause of action against Ms. Swinton
because (i) the release in the Settlerdgreement bars Plaintiff's fraud claims
and (ii) the purported merger clause egtiishes claims based on representations
prior to the Plaintiffs’ entering into thgettlement Agreement. (Notice of Removal
79).

Plaintiffs argue that Defendahimisrepresentation was made
contemporaneously with and incorporatet the Settlement Agreement. Georgia
law supports that a fraudulent representati@ue in a settlement agreement is not
released because the cause of actios dotarise until after the agreement is

signed. _Se&aines v. Crompton & Knowles Coy380 S.E.2d 498, 502 (Ga. Ct.

App. 1989). Here, the Settlement Agreement incorporates by reference the
Swinton Affidavit that contains the afjedly fraudulent representation regarding
the availability of coverage. (Settlemeéxgreement § 19). The Complaint alleges
that Ms. Swinton’s statements were pat-contract representations but were
instead made in the Swinton Affidavit asdbmitted “[a]s part ofhe Settlement.”
(Compl. 1 40). Furthermore, the Settlement Agreement itself states that
“[Plaintiffs] have expressly relied onithaffidavit from Owners/Auto-Owners in

entering into this settlement agreemér{Gettlement Agreement § 19). Because

11



Ms. Swinton’s representations were inoarated into the Settlement Agreement,
there is at least jgossibility that Georgia law will gpport tort claims against
Defendants.

Similarly, the purported merger clausees not preclude Plaintiffs’ claims

under Georgia law. Se®uthentic Architectural Miworks, Inc. v. SCM Grp.

USA, Inc, 586 S.E.2d 726, 729 (Ga. Ct. A@003) (“Because the record shows

that [plaintiff] relied upon misrepresentatis in the contract itself, no alleged
merger clause can bar its fraud and spsesentation claims.”). Because the
record shows that Plaintiffs relied uponsn@presentations incorporated into the
Settlement Agreement, the purported meajause does not bar Plaintiffs’ claims.
Execution of the Settlement Agreement doesawotPlaintiffs’ claims in the action
removed to this Court.

2. TheFraudClaims

To establish a prima facie casefr@ud under Georgia law, Plaintiffs must
prove the following elements: “(1)false representation by a defendant,
(2) scienter, (3) intention to induce thlaintiff to act or refrain from acting,
(4) justifiable reliance by plaintiff, and Yslamage to plaintiff.”_Engelman v.

Kessler 797 S.E.2d 160, 166 (Ga. Ct. A@217) (internal citations omitted).

12



Plaintiffs allege that in executingelallegedly fraudulent Swinton Affidavit,
Defendants, including Ms. Swinton, knmgly and falsely represented that the
Umbrella Policy wasinavailable to cover the loss from their son’s accident.
Plaintiffs further allege damages r#éswg from their reliance on Defendants’
representations which were made with thenithat Plaintiffs settle their claims
for an amount less than they othemwgould have had they known about the
availability of theadditional coverage.

Defendants argue that the Comptalnes not state a fraud claim against
Ms. Swinton because Plaintiffs fail to edtab the element of justifiable reliance.
Defendants argue that Plaintiffs could hawe justifiably relied on Ms. Swinton’s
alleged misrepresentation because tieeyld have and shodlhave discovered
[Ms.] Swinton’s alleged nsirepresentation” afteloaducting proper due diligence
and that instead of justifiable reliance, “Plaintiffs paint a picture of justifiable
mistrust.” ([17] at 22). In other wordBgefendants argue that, asnatter of law,
Plaintiffs’ reliance on Defendants’ repeggations was not justifiable given the
“adversarial and contentious relationshijgtween Plaintiffs and the Insurers
during settlement negotiations. (Et.23). This argument is not persuasive and

misapplies Defendants’ burdenremoving this case to this Court, which is to

13



show, by clear and convincing evidentteere is no possibility Plaintiffs can
establish a cause of action against Ms. Swinton.

The Complaint alleges Defdants’ repeated assurances that the cancelation
of the Umbrella Policy “was signed byetinsured” and “was clearly canceled
effective January 31, 2014, before this dent ever occurred.” (Compl. I 31, 33).
The Complaint alleges that in enteringpinthe Settlement Agreement, Plaintiffs
sought additional assurances that thebicetla Policy was unavable to cover the
loss from the accident and, in response to those requests, the Swinton Affidavit
was provided and attached to the Settlement Agreemenowoiswas relied upon
by Plaintiffs in executing the agreemefn these facts, the Court does not find
that the Complaint fails to allege jusdible reliance as a matter of law. $¢sgan
v. Keyes 764 S.E.2d 423, 426 (Ga. Ct. Ai@14) (issue of reliance properly
reserved for the jury where “there wasmnsoevidence” that plaintiff justifiably
relied). The Complaint adequatelfeges Plaintiffs justifiably relied on
Defendants’ fraudulent representationgjunding those made by Ms. Swinton.
Plaintiffs have shown they have asedra possibly valid claim and remand is

required.

14



3. TheGeorgiaRICO Act

Georgia’s RICO Act makes in unlawftibr any person, through a pattern of
racketeering activity or proceeds derived éfieym, to acquire or maintain, directly
or indirectly, any interest in or control ahy enterprise, regroperty, or personal
property of any nature, including moneyd3.C.G.A. § 16-14-4(a). “The statute
does not require proof of an enterprise. Rather, under thgeorgia civil RICO
statute, the plaintiffs need only establmscketeering activity; that is, a plaintiff
must show that the defendant committeeldicate offenses (sadrth in O.C.G.A.

8§ 16-14-3(9)) at least twice.” Buass v. Religious Tech. Ctr., In600 F. App’x

657, 663 (11th Cir. 2015) (internal quadtels and citations omitted).

The Georgia RICO Act defines “fharn of racketeering activity” as
“[e]ngaging in at least two acts of ratkering activity in furtherance of one or
more incidents, schemes, or transactitias have the same or similar intents,
results, accomplices, victims, or rhetls of commission or otherwise are
interrelated.” O.C.G.A. § 164-3(4). “[T]he two alleged predicate incidents must
be sufficiently linked to form a RIC@attern, but nevertheless sufficiently

distinguishable so that they do not beeo‘two sides of the same coin.

S. Intermodal Logistics, Inc. v. D.J. Powers A F. Supp. 2d 1337, 1359 (S.D.

Ga. 1998). “[W]hile #eged predicate acts can be too dissimilar and disconnected

15



to constitute a pattern of racketegyiactivity, such acts can also be too
indistinguishable to give rise to suclpattern—even if aaurt could technically
ascribe more than one ciimal offense to differerdispects of the conduct.”

McGinnis v. Am. Home Mortg. Servicing, In@17 F.3d 1241, 1253 (11th Cir.

2016).

Here, Plaintiffs allege that Defendanincluding Ms. Swinton, acquired or
maintained an interest in or controlrabney by falsely denying the existence of
additional insurance coverageailable for Plaintiffsinjuries and settlement.
Plaintiffs allege several distinct acts winiestablish at least two predicate acts.
Plaintiffs properly alleg¢hat Defendants, includings. Swinton, committed mail
and wire fraud, and made false stagems and writings, on several separate
occasions. (Compl. § 65-93). Firstet@omplaint alleges that on December 16,
2014, in response to Plaintiffs’ inquiry atailable insurancé&efendants sent a
letter falsely stating that “Our investigatt shows there is no coverage under the
policy to pay your claim.” (I1df 67). The Complairfurther alleges that on
August 17, 2015, and on September 18, 201Eesponse to Plaintiffs’ continued
requests for disclosure off available insurance, Defenals’ counsel sent a letter
misrepresenting the insurance coveragailable to Marietta Motorsports and

failing to disclose all amlable insurance._(IdJf 68-69). The Complaint alleges

16



that on October 30, 2015, Defendants counsel sent a letter falsely stating that the
then-recently identified Umbrella Policy ‘a8 clearly canceleeffective January

31, 2014, before this incideever occurred.” _(Idf 70). The Complaint further
alleges that Defendants committed witeud on March 6, 2015, by transmission

of the false statement that that “the ppheas rescinded back to the date of the
incident.” (Id.§ 79). Accepting these facts asety Plaintiffs properly allege that
Defendants, including Ms. Swinton, comradtpredicate acts “at least twice” to
state a claim under the Ge@adrICO Act. The Court concludes that Plaintiffs

have stated a possibly valid claim against Ms. Swinton and, for this additional
reason, Defendants cannot shoattbhe was fraudulently joined.

Defendants fail to show that therens possibility that &eorgia state court
could find that Plaintiffs adequately plesttla viable claim against Ms. Swinton.
Accordingly, her joinder as a defendavds not improper ancbmplete diversity
among the parties does not exist. ThmE lacks subject matter jurisdiction over
the Complaint and, as a result, thdion is required to be remanded.

[11. CONCLUSION

For the foregoing reasons,
IT ISHEREBY ORDERED that Plaintiffs John W. Storey and Suzanne L.

Storey Motion to Remand [13] GRANTED.
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IT ISFURTHER ORDERED that Defendant Frama Swinton’s Motion
to Dismiss Francina Swinton as bnproperly Named Party [3] BENIED AS
MOOT.

IT ISFURTHER ORDERED that Defendants Owne Insurance Company
and Auto-Owners Insurance Compasyoint Motion to Dismiss [4]iIBENIED
ASMOOT.

IT ISFURTHER ORDERED that this action be remanded to State Court

of Gwinnett County.

SO ORDERED this 16th day of February, 2018.

Witkiana . Mtar
WILLIAM S. DUFFEY, JR.
UNITED STATES DISTRICT JUDGE
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