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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

CHRISTOPHER B. WILSON,
Plaintiff,
V. 1:17-cv-1735-WSD

FULTON COUNTY, THEODORE
JACKSON, Sheriff, and JOHN
DOE,

Defendants.

OPINION AND ORDER

This matter is before the Court on Msigate Judge J. Clay Fuller’s Final
Report and Recommendation [5] (“R&RTecommending that this action be
dismissed under 28 U.S.C. § 1915A. Alsfore the Court are Plaintiff
Christopher B. Wilson’s (“Plaintiff”) Olgctions [8] to the R&R, Motion for Leave
to File Amended Complaint [7] (“Firdflotion to Amend”), and Motion for Leave
to Amend Complaint [9] (“Seond Motion to Amend”).

I BACKGROUND

On April 25, 2017, Plaintiff, a prisoner, filed pso se Civil Rights

Complaint Pursuant to 42 U.S.C. 8§ 1983(fQomplaint”), asserting a variety of

claims against Fulton County, Fulton @ay Sheriff Theodore Jackson (“Sheriff
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Jackson”), and John Doe, an “administraf{together, “Defendants”). (Compl.
at 3). Plaintiff alleges has granted bond on Oct. 32016, but bond was not
posted nor arrived at (over tthe Fulton County Jail until Nov. #52016.”
(Compl. at 3). He does not elaborate on this allegation or provide additional
information in support of his claimslaintiff asserts claims for false
imprisonment, excessive confinementgdaolations of his Fourth, Fifth and
Fourteenth Amendment rights. (Compl3ad4). He seeksetlaratory judgment
and damages. (Compl. at 5).

On July 5, 2017, the Magistrate Judpeeened Plaintiff's Complaint and
issued his R&R, recommending that thiion be dismissed under 28 U.S.C.
§ 1915A. On July 10, 2017, Plaintiff filed his Objections to the R&R, seeking
leave to add the “State Gfeorgia” and the “Clerk aCourt of Judge Constance
Russell” as defendants in trastion. (Obj. at 1-2). Plaintiff, in his Objections,
also “prays for the Court to providemplemental jurisdiction of the common law
tort of negligence to higlaim.” (Obj. at 2).

On July 14, 2017, Plaintiff's First Motion to Amend was entered on the
docket. In it, Plaintiff seeks permissitmfile an amended complaint, adding a
Sixth Amendment “substantive due pres&laim” and state law claims for

negligence, false imprisonment, anthfawful (and excessive) confinement.”
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([7] at 3)} On July 20, 2017, Plaintiff filed his Second Motion to Amend,

requesting that the Court “list the Staif Georgia as proper defendant held
responsible for his false imprisonment, excessive confinement and violations of his
due process and liberty rights under theadd 8' Amendments.” ([9]).

[I.  LEGAL STANDARDS

A. Frivolity Review Under 28 U.S.C. § 1915A

A federal court must screéa complaint in a civil action in which a prisoner
seeks redress from a governmental entitgfbcer or employee of a governmental
entity.” 28 U.S.C. 8§ 1915A(a). The Court is required to dismiss the complaint if it
is “frivolous, malicious, or fails to stata claim upon which relief may be granted,”
or if it “seeks monetary hef from a defendant who istmune from such relief.”

28 U.S.C. 8§ 1915A(b). A claim is frivolgyand must be dismissed, where it

“lacks an arguable basis either imlar in fact.” Miller v. Donald 541 F.3d 1091,

1100 (11th Cir. 2008).
Plaintiff filed his Complainpro se. “A document filedoro seis to be
liberally construed, andf@o se complaint, however ind#ully pleaded, must be

held to less stringent standards tfi@mal pleadings drafted by lawyers.”

! Plaintiff’'s proposed amended comiplaalso alleges that John Doe is the

“administrator who would be responsiliter (not) sending information to the
Fulton County Jail from the Fulton Coyn€ourthouse.” ([7] at 3).
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Erickson v. Pardy$51 U.S. 89, 94 (2007Nevertheless, pro se plaintiff must

comply with the threshold requirementstioé Federal Rules of Civil Procedure.

SeeBeckwith v. Bellsouth Telecomms. Ind46 F. App’x 368, 371 (11th Cir.

2005). “Even though pro se complaint should be construed liberallypra se
complaint still must state a claim upaich the Court can grant relief.”

Grigsby v. Thomass06 F. Supp. 2d 26, 28 (D.D.C. 2007[A] district court does

not have license to rewrite a deficieneadling.” Osahar v. U.S. Postal Serv.

297 F. App’x 863, 864 (11th Cir. 2008).

B. Maagistrate Judge’s Report and Recommendation

After conducting a careful and comfdeeview of the findings and
recommendations, a district judge magejut, reject, or modify a magistrate
judge’s report and recommendation. 28 U.S.C. 8§ 636(b)(1);

Williams v. Wainwright 681 F.2d 732 (11th Cir. 1982), cert. deni€89 U.S.

1112 (1983). A district judge “shall makel@anovo determination of those
portions of the report or specified propddindings or recommendations to which
objection is made.” 28 U.S.C. § 636(b)(MVith respect to those findings and
recommendations to which objections haoe been asserted, the Court must

conduct a plain error review ofdhrecord._United States v. S|adi4 F.2d 1093,

1095 (11th Cir. 1983), cert. denietb4 U.S. 1050 (1984). Plaintiff does not
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specifically object to any findings in ti&&R. The Court thus reviews the R&R

for plain error._See idMarsden v. Moore847 F.2d 1536, 1548 (11th Cir. 1988)
(“Parties filing objections to a maggrate’s report and recommendation must
specifically identify those findings objectéal Frivolous, conclusive, or general
objections need not be considdmy the district court.™.

C. Analysis

1. Plaintiff’'s Claims against Fulton County

Plaintiff asserts several claims, undection 1983, against Fulton County.
“[T]o impose § 1983 liability on a municipty [such as Fulton County], a plaintiff
must show: (1) that his constitutional rightsre violated; (2) that the municipality
had a custom or policy that constituted deddie indifference to that constitutional

right; and (3) that the policy or custom sad the violation.”_McDowell v. Brown

392 F.3d 1283, 1289 (11th Cir. 2004); $&ad v. City of Miamj 151 F.3d 1346,

1350 (11th Cir. 1998) (“It is only when the execution of the government’s policy
or custom inflicts the injury thahe municipality maye held liable under

§ 1983.").

2 The Court would reach the same cosmus expressed in this Order even if

Plaintiff had filed proper obj¢ions and the Court conductedi@novo review of
the record.



Plaintiff does not identify any Fulton County “custom or policy that
constituted deliberate indifference” to Plaintiff's constitutional rights or that caused

his injuries. _McDowell392 F.3d at 1289; séarider v. Cook522 F. App’'x 544,

548 (11th Cir. 2013) (dismissing a 8§ 1988iai where plaintiff “did not provide
any specific facts about any policy or custom that resulted in his alleged

constitutional deprivation”); Harvey v. City of Stua?06 F. App’x 824, 826 (11th

Cir. 2008) (stating that a “plaintiff mustadtify a municipal policy or custom that
caused his injury,” and “vague and corstty allegations” are insufficient).

Plaintiff's Complaint identifies a singlastance in which Fulton County allegedly
engaged in unconstitutionabeduct, and “a single isolated incident is insufficient

to establish a custom or polieynder § 1983.”_Harris v. Goderic&08 F. App’x

760, 763 (11th Cir. 2015); s@airner v. Jonesd15 F. App’x 196, 202 (11th Cir.

2011) (“[T]o establish a policy or customis generally necessary to show a
persistent and wide-spread practice.The Magistrate Judge found that “the
alleged delay in the posting of Plaintifb®nd at the Jail, whithe claims resulted
in his wrongful detention, involvesssate function for which Fulton County may
not be held liable.” (R&R &). The Court finds no plain error in this conclusion,

and Plaintiff’'s claims against Fulton County are dismissed.



2. Plaintiff’'s Official Capacity Chims against Sheriff Jackson and
John Doe

Plaintiff asserts claims, under siea 1983, against Defendants Sheriff
Jackson and John Doe in their official capas. (Compl. at 4). “A Section 1983
claim against a government official in his official capacity is, in reality, a suit

against the entity that employs the indival.” Neal v. D&alb Cty., GeorgiaNo.

1:16-cv-184, 2016 WL 3476873, at {H.D. Ga. June 27, 2016); see

Kentucky v. Graham473 U.S. 159, 165-166 (1985) (naming an employee in her

official capacity is “in all respects oth#ran name, to be trest as a suit against
the entity”).

To the extent Sheriff Jackson and J@we are employees of Fulton County,
Plaintiff’s official capacityclaims are required to be dismissed for “fail[ure] to
identify a county policy or custom throughetrepeated acts of a final policy maker

that caused [Plaintiff's] injuries.’Lawrence v. W. Publ’g CorpNo. 1:15-cv-

3341, 2016 WL 4257741, at *10l(D. Ga. June 17, 2016); s&brasher v. Hall

Cty., No. 2:14-cv-00148, 2015 WL 7517143,*3 (N.D. Ga. Feb. 23, 2015)

(“To the extent that Plaintiff assertshiaty against the individual Defendants in
their official capacities, #se claims are tantamountdalaim against the County
and are therefore governed by the analysis for municipal liability.”);, 646

WL 3476873, at *5 (same).



The Magistrate Judge also found tHatthe extent Sheriff Jackson and
John Doe acted as an “arm of the statethia case, Plaintif§ official capacity
claims are not viable under sectib®33 and are barred by the Eleventh

Amendment._Sekawrence 2016 WL 4257741, at *11 (“[N]either a State nor its

officials acting in their official capacitseare ‘persons’ under § 1983. States and
state officials acting in official capaciserre immune from suit brought pursuant to
section 1983 under the Eleventh andment.” (citation omitted));

Frederick v. BrownNo. 1:13-cv-176, 2015 WL 4756765, at *14 (S.D. Ga. Aug.

10, 2015) (“[I]t is now insurmountable th&eorgia sheriffs [and their deputies] act
as arms of the state.”he Court finds no plain erram the Magistrate Judge’s
conclusion, and Plaintiff’'s official capay claims against Sheriff Jackson and
John Doe are dismissed.

3. Plaintiff's Individual Capacity Glims against Sheriff Jackson
and John Doe

Plaintiff also asserts claims, under section 1983, against Sheriff Jackson and
John Doe in their individual capacities. RlHF’'s only substantive allegation, in
the Complaint, is that Havas granted bond on Oct. 312016, but bond was not
posted nor arrived at (over tthe Fulton County Jail until Nov. £52016.”
(Compl. at 3). The Magistrate Judge fouhdt this allegation fks to state a claim

against Sheriff Jackson or John Doe bsediPlaintiff has noalleged any specific
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action taken, or that should have béghen but was not, by Sheriff Jackson or
John Doe, nor has he alleged that theeepattern or practice, attributable to the
Sheriff, of deliberately delaying thelease of Jail inmates on bond.” (R&R at
7-8). The Magistrate Judge also foundttbefendant John Doe is required to be
dismissed from this action because “fictits-party pleading is not permitted in
federal court” and Plaintiff's description @bhn Doe is not “so specific as to be at

the very worst, surplusage.” Richardson v. Johns68 F.3d 734, 738 (11th Cir.

2010); (R&R at 8). The Court finds mtain error in these conclusions, and
Plaintiff's individual capacity claims against Defendants Sheriff Jackson and
John Doe are dismissed. The Coureag with the Magistrate Judge’s
recommendation that this actibe dismissed under 28 U.S.C. § 1915A.

[11. CONCLUSION

For the foregoing reasons,
ITISHEREBY ORDERED that Magistrate Judge J. Clay Fuller's Final

Report and Recommendation [SA®OPTED.

3 Plaintiff's motions to file an aended complaint are denied because the

amendments do not cure the deficienaneBlaintiff’s initial Complaint, and the
proposed amended complaint still requiresydssal for failure to state a claim.
SeeBurger King Corp. v. Weavef69 F.3d 1310, 1320 (11th Cir. 1999)
(“[D]enial of leave to amend is justifieby futility when the complaint as amended
is still subject to dismissal.”).




IT ISFURTHER ORDERED that Plaintiff’'s “Written Objections to
Magistrate(s) Judges [sic] Final Repand Recommendatior8] are not valid
objections to the R&R anir this reason they a@VERRULED.

IT ISFURTHER ORDERED that Plaintiff's Motion for Leave to File
Amended Complaint [7] iIDENIED.

IT ISFURTHER ORDERED that Plaintiff's Motion for Leave to Amend
Complaint [9] isDENIED.

IT ISFURTHER ORDERED that this action i®ISMI1SSED under

28 U.S.C. § 1915A.

SO ORDERED this 29th day of August, 2017.

Witkiana . Mpan
WILLIAM S. DUFFEY, JR.
UNITED STATES DISTRICT JUDGE
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