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ORDER 

T h i s m a t t e r  i s  b e f o r e t h e C o u r t  o n t h e M a g i s t r a t e Judge' s Orde r 

an d F i n a l  Repo r t  an d Recommendatio n (Doc .  2 ) ,  an d P e t i t i o n e r ' s 

o b j e c t i o n s t h e r e t o (Doc .  4 ) . 

I n r e v i e w i n g a  M a g i s t r a t e Judge' s R&R,  t h e d i s t r i c t  c o u r t  " s h a l l 

make a  d e novo d e t e r m i n a t i o n o f  t h o s e p o r t i o n s o f  t h e r e p o r t  o r 

s p e c i f i e d p r o p o s e d f i n d i n g s o r  recommendat ion s t o w h i c h o b j e c t i o n i s 

made. "  2 8 U.S.C .  §  636 (b )  ( 1 ) .  " P a r t i e s  f i l i n g o b j e c t i o n s t o a 

m a g i s t r a t e ' s r e p o r t  an d recommenda t io n mus t  s p e c i f i c a l l y i d e n t i f y 

t h o s e f i n d i n g s o b j e c t e d t o .  F r i v o l o u s ,  c o n c l u s i v e ,  o r  g e n e r a l 

o b j e c t i o n s nee d n o t  b e c o n s i d e r e d b y t h e d i s t r i c t  c o u r t . "  United 

States V. Schultz, 56 5 F.3 d 1353 ,  136 1 ( 1 1 t h C i r .  2009 )  ( q u o t i n g 

Marsden v. Moore, 84 7 F.2 d 1536 ,  154 8 ( 1 1 t h C i r .  1988) )  ( i n t e r n a l 

q u o t a t i o n mark s o m i t t e d ) .  Absen t  o b j e c t i o n ,  t h e d i s t r i c t  j u d g e "ma y 

a c c e p t ,  r e j e c t ,  o r  m o d i f y ,  i n who l e o r  i n p a r t ,  t h e f i n d i n g s an d 

recommenda t ion s mad e b y t h e m a g i s t r a t e [ j u d g e ] , "  2 8 U.S.C . 

§ 63 6 (b )  ( 1 ) ,  an d "nee d o n l y s a t i s f y  i t s e l f  t h a t  t h e r e i s  n o c l e a r 

e r r o r  o n t h e f a c e o f  t h e r e c o r d "  i n o r d e r  t o a c c e p t  t h e 

recommenda t ion .  Fed .  R.  C i v .  P .  72 ,  a d v i s o r y c o m m i t t e e n o t e ,  198 3 
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A d d i t i o n ,  S u b d i v i s i o n (b )  .  I n a c c o r d a n c e w i t h 2 8 U.S.C .  §  636(b )  (1 ) 

an d R u l e 7 2 o f  t h e F e d e r a l  Ru le s o f  C i v i l  P r o c e d u r e ,  t h e C o u r t  ha s 

c o n d u c t e d a  d e novo r e v i e w o f  t h o s e p o r t i o n s o f  t h e R&R t o w h i c h 

P e t i t i o n e r  o b j e c t s an d ha s r e v i e w e d t h e r e m a i n d e r  o f  t h e R&R f o r 

p l a i n e r r o r .  See United States v. Slay, 71 4 F.2 d 1093 ,  109 5 ( 1 1 t h 

C i r .  1 9 8 3 ) . 

P e t i t i o n e r  o b j e c t s t o t h e M a g i s t r a t e Judge' s  f i n d i n g t h a t  h e ha s 

n o t  s a t i s f i e d t h e s a v i n g c l a u s e i n t h i s case .  P e t i t i o n e r  a rgue s t h a t 

28 U.S.C .  §  225 5 i s n o t  adequa t e t o a d d r e s s h i s  c l a i m s ,  c i t i n g 

Spencer v. United States, 77 3 F.3 d 1132 ,  113 8 ( 1 1 t h C i r .  2014 )  (e n 

banc )  .  I n Spencer, a  §  2 2 5 5 movan t  a r g u e d t h a t  h e ha d bee n 

m i s c l a s s i f l e d a s a  c a r e e r  o f f e n d e r  u n d e r  t h e s e n t e n c i n g g u i d e l i n e s . 

The E l e v e n t h C i r c u i t  h e l d t h a t  "  [w ]he n a  f e d e r a l  p r i s o n e r ,  s e n t e n c e d 

b e l o w t h e s t a t u t o r y maximum ,  c o m p l a i n s o f  s e n t e n c i n g e r r o r  an d doe s 

n o t  p r o v e e i t h e r  a c t u a l  i n n o c e n c e o f  h i s  c r i m e o r  t h e v a c a t u r  o f  a 

p r i o r  c o n v i c t i o n ,  t h e p r i s o n e r  c a n n o t  s a t i s f y t h e demandin g s t a n d a r d 

t h a t  a  s e n t e n c i n g e r r o r  r e s u l t e d i n a  c o m p l e t e m i s c a r r i a g e o f 

j u s t i c e , "  a s  r e q u i r e d t o o b t a i n §  225 5 r e l i e f . Id. a t  1139 .  Th e 

c o u r t  f u r t h e r  n o t e d t h a t  " [ a ]  m i s a p p l i c a t i o n o f  a d v i s o r y s e n t e n c i n g 

g u i d e l i n e s .  . .  doe s n o t  .  .  .  r a i s e c o n s t i t u t i o n a l  c o n c e r n s . " Id. 

a t  1140 . 

A c c o r d i n g t o P e t i t i o n e r ,  Spencer s t a n d s f o r  t h e p r o p o s i t i o n t h a t 

t h e §  225 5 remed y i s  i n a d e q u a t e t o a d d r e s s h i s  c l a i m ,  t h u s s a t i s f y i n g 

t h e s a v i n g c l a u s e .  Th e C o u r t  d i s a g r e e s .  Spencer s t a n d s f o r  t h e 

p r o p o s i t i o n t h a t  §  225 5 canno t  b e use d t o c h a l l e n g e a  m i s a p p l i c a t i o n 

o f  t h e s e n t e n c i n g g u i d e l i n e s .  P e t i t i o n e r ' s  l i f e s e n t e n c e wa s n o t 
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impose d base d o n a  c a r e e r  o f f e n d e r  s t a t u s unde r  t h e s e n t e n c i n g 

g u i d e l i n e s .  .  R a t h e r ,  h i s  l i f e s e n t e n c e wa s impose d p u r s u a n t  t o 2 1 

U.S.C .  §  8 4 1 ( b ) ( 1 ) ( A ) ,  w h i c h impose s a  m a n d a t o r y  l i f e s e n t e n c e whe n 

a d e f e n d a n t  ha s tw o o r  mor e p r i o r  f e l o n y d r u g c o n v i c t i o n s .  W h i l e 

suc h .  a  c l a i m may n o t  hav e bee n u l t i m a t e l y s u c c e s s f u l ,  P e t i t i o n e r 

c o u l d hav e r a i s e d h i s argumen t  t h a t  h i s  p r i o r  f e l o n y d r u g c o n v i c t i o n s 

s h o u l d n o t  hav e bee n use d a s a  b a s i s t o impos e a  manda to r y  l i f e 

s e n t e n c e unde r  §  84 1 i n a  §  225 5 m o t i o n .  See McCarthan v. Dir. of 

Goodwill Indus.-Suncoast, Inc., 85 1 F.3 d 1076 ,  1090-9 1 ( 1 1 t h C i r . 

2 0 1 7 ) ,  c e r t ,  denied, 13 8 S .  Ct .  50 2 (Dec .  4 ,  2017 )  ( n o t i n g t h a t  "odd s 

o f  succes s o n t h e m e r i t s a r e [ n o t ]  r e l e v a n t  t o t h e s a v i n g c l a u s e 

i n q u i r y " ) .  A s t h e M a g i s t r a t e Judg e n o t e d i n t h e R&R,  P e t i t i o n e r  ha s 

f a i l e d t o sho w t h a t  t h e s a v i n g c l a u s e a p p l i e s i n t h i s case. ^ 

P e t i t i o n e r ' s o b j e c t i o n s d o n o t  i n d i c a t e a  b a s i s t o r e j e c t , 

m o d i f y ,  o r  s e t  a s i d e t h e c o n c l u s i o n s r e a c h e d i n t h e R&R. 

A c c o r d i n g l y ,  t h e o b j e c t i o n s a r e OVERRULED.  F i n d i n g n o c l e a r  e r r o r  i n 

t h e r e m a i n d e r  o f  t h e R&R,  t h e C o u r t  ADOPTS t h e R&R a s t h e Orde r  an d 

O p i n i o n o f  t h i s C o u r t . 

I T I S S O ORDERED t h i s 13 da y o f  March ,  2018 . 

ORINDA D.  EVANS 
UNITED STATES DISTRIC T JUDGE 

^Th e C o u r t  n o t e s t h a t  P e t i t i o n e r  ha s a s s e r t e d t h a t  h i s  s e n t e n c e 
i s i n v a l i d i n l i g h t  o f  Descamps v. United States, 57 0 U.S .  25 4 
( 2 0 1 3 ) ,  an d Mathis v. United States, 136 S .  C t .  224 3 ( 2 0 1 6 ) .  B o t h 
Descamps an d Mathis a d d r e s s p r o v i s i o n s o f  t h e Arme d C a r e e r  C r i m i n a l 
A c t ,  1 8 U.S.C .  §  9 2 4 ( e ) ,  an d hav e n o b e a r i n g o n t h e p r o v i s i o n s o f 
§ 841 (b )  (1 )  (A )  . 
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