Levin v. USA Doc. 191
1
2
3
4
5
THE DISTRICT COURT OF GUAM
6
7 || STEVEN A. LEVIN, CIVIL CASE NO. 05-00008
8 Raintiff,
9 VS. DECISION AND ORDER
RE DEFENDANT’'S MOTION FOR
10 [|[UNITED STATES OF AMERICA, SUMMARY JUDGMENT
11 Defendant.
12
Before the court is Defendant United Staté&merica’s Motionfor Summary Judgmenmnt
13
and Supplemental Motion for Summary Judgmesge Mot. Summ. J., ECF No. 14%e also
14
Supp. Mot. Summ. J., ECF No. 180. The tdward oral argument on January 23, 20%2&
15
ECF No. 188. After reviewing the parties’ subsions, and relevant ecdaw and authority, and
16
having heard argument from counsel the matter, the court herelBENIES Defendant’s
17
Motion for Summary Jdgment, for the reasons stated herein.
18
. BACKGROUND
19
A. Procedural Background
20
On March 2, 2005, Levin filed a Complaint, seeking damages pursuant to the ederal
21
Tort Claims Act (“FTCA”), 28 U.S.C.88 1346(b), 2671-2680, for negligent medical
22
malpracticé and battery against the United States goveent and Dr. Frank M. Bishop.See
23
24 1 On September 12, 2008, the court granted the United States’ motion for summary judgment on the
medical malpractice claimSee Order, ECF No. 84.
1
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Compl. at 1-5, ECF No. 1. Under the FTCA, the United States is liable for injuries “cau
the negligent or wrongful act or omission” of gsnployees to the same extent as a pri
individual under the law ahe place where the tort oceed. 28 U.S.C. § 1346(b)(1).

On June 9, 2014, the United States movedstonmary judgment othe battery claim

relying onMimsv. Boland, 110 Ga. App. 477, 138 S.E.2d 902 (G&. App. 1964). Mot. Summ).

J. at 1, 5-8, ECF No. 141. The United Staegues that because Levin cannot prove thd
withdrew his written consent in a manner thats unequivocal, subject to no other inferej
such that a reasonable man wbblve no doubt, summary judgment in its favor is warral

Id. at 1. Levin opposed the motion, arguithgt the court had not adopted t¥ens standard

and that even iMims applies, Levin has established gemuilssues of material fact whic

preclude summary judgment. Opp’n at 4, ECé. H48. The United States filed its Reply
August 25, 2014. Reply, ECF No. 149.

This court found no authority from the Sepre Court of Guam on what establishg
patient’s effective withdrawal or revocation of consent during a procedure where consg
previously given in such a manner that wouldder the medical provider liable for battery §
thus issued the following certified question:

CERTIFIED QUESTION

1. In a medical battery case, with resgecivhat constitutesffective withdrawal

of written consent as a matter of law after treatment or examination has
commenced or is underway, does Guam follow the two-prong standard set forth
in Mimsv. Boland, 110 Ga. App. 477, S.E.2d 902 (Ga. Ct. App. 1964)?

2.0n June 3, 2009, the court grahtee United States’ motion to dismiss the battery claim, holding thz
Gonzalez Act, 10 U.S.C. § 1089, does not authorize bati@imms against the United Seéatwhen military doctor
operate without the patient’s conseffee Order, ECF No. 110. The dismissal of the battery claim was affirme
the Court of Appeals for the Ninth Circuitevin v. United Sates, 663 F.3d 1059, 1065 (9th Cir. 2011). In resolv
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a split among the circuit courts of appeals, the Supr€émét reversed the judgment of the Ninth Circuit and

remanded for further proceeding®vin v. United States, 133 S. Ct. 1224, 1235 (2013).

3 On June 27, 2005, the court granted the United States’ motion to have itself named as the dalet.g
See ECF No. 15.
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Order at 2, ECF No. 160.

The Supreme Court of Guam issued @pinion and corresponding Judgment on
matter on April 21, 2016See Opinion, ECF No. 172see also Judgment, ECF No. 173.

The United States filed its Supplememtédtion for Summary Judgment on Noveml
21, 2016. See ECF No. 180. Levin filed his Supghental Opposition on December 19, 20
and the United States filed its Supplemental Reply on January 3, 38 ECF Nos. 183 an
187.

B. Factual Background

On December 31, 2002 and again on March 3, 2003, Levin gave informed consg
procedure known as “extracapaulcataract extraction (phacoelsification) with posterio
chamber intraocular lens implant.” Mot. Suminat Ex. A, ECF No. 141. On March 3, 20
Levin also signed a consent foremtitled “Request for Adminisdtion of Anesthesia and fq
Performance of Operatiorend Other Procedures.ld. Finally, on Mach 12, 2003, Levir
signed a consent form entitled “Consent for Anesthesia Seride.”

On March 12, 2003, Frank M. Bishop M.D., DR, performed Levin's surgery at tf
U.S. Naval Hospital on Guam. Levin Aff. at TEICF No. 79. Levin claims to have withdra
his consent to the surgery laiast twice—once when he saw the equipment in the ope
room, which he states “did not inspire confidehesd another time after he was administerg
type of anesthesia called Versddl at 1 6° However, the surgery still took placéd. During
the surgery, Plaintiff's iris or pupil began tontract. Compl. aff 6, ECF No. 1. Thi
circumstance required the use athook-like “retractor'to keep the aperture open so that

surgery could continueld.

* In particular, Levin was disturbed that the operating team intended to “use a rolled up towel to
[his] head during surgery.” Levin Aff. at § 6, ECF No. 79.
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After the surgery, Levin suffered “clouding oftlornea,” which the United States no
was “a known complication of cataract surgemat was discussed with [Levin] during |
Informed Consent session with the surgeon.’t.MBumm. J. at 3 and Ex. C at 21, ECF No.
see also Mot. Summ. J. at Ex. A, BENo. 141. Levin also claims to have suffered “se
corneal edema, which caused severe pain, sioss, disorientation, scomfort and problem
with glare and depth of field vision as well as ggeditminished visual acuity.” Compl. at
ECF No. 1. Levin requires continuing theeent, likely for the rest of his lifeld. at T 9.

[I. APPLICABLE LEGAL STANDARDS
“The court shall grant summajudgment if the movantn®ws that there is no genui

dispute as to any material fact and the movanentitled to judgment as a matter of la

Federal Rule of Civil Procedure (“FRCP”) 56(a).fakt is material if itmight affect the outcompe

of the suit under the governing substantive lgsge Anderson v. Liberty Lobby, Inc., 477 U.S.
242, 248 (1986). A factual dispute‘igenuine” where “the evide® is such that a reasona
jury could return a verdidor the nonmoving party.’ld.

A shifting burden of proof governs motioftg8 summary judgment under FRCP Sé.re

Oracle Corp. Securities Litig., 627 F.3d 376, 387 (9th Cir. 2010)-he party seeking summalry

judgment bears the initial burdeh proving an absence of a gemeliissue of material fact.d.
(citing Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986)). Where, as here, the nonm
party will have the burden of proof @tial, “the movant can prey merely by pointing out tha
there isan absence of evidence to sugpgbe nonmoving party’s case.Soremekun v. Thrifty

Payless, Inc., 509 F.3d 978, 984 (9th Cir. 2007).

If the movant meets its burden, the burden thi@fts to the nonmoving party to set fof

“specific facts showing that there is a genuine issue for trialderty Lobby, 477 U.S. at 250.

“The mere existence of a scintilla of evidence will be insufficient” and the nonmoving pai
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must do more than simply show that there @i metaphysical doubt asttee material facts.

Id. at 261;see also Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586 (1986).

Viewing the evidence in the light most favoraltbethe nonmoving party[w]here the record

taken as a whole could not leadational trier of fact to finfbr the nonmoving payt there is ng
genuine issue for trial. Matsushita, 475 U.S. at 587.

lll. DISCUSSION

The United States moved for summary judgmanguing that it ientitled to summarn

judgment because Levin cannot prove that he watldris written consent in a manner that \

unequivocal, subject to no other inference, dhel a reasonable man would have no doGet.

vas

Mot. Summ. J. at 1, 8; ECF No. 141 (citing/imsv. Boland, 110 Ga. App. 477, 138 S.E.2d 902

(Ga. Ct. App. 1964)).
Levin opposed the motion. Opp’n at 1, ECF. Nd48. First, Levin asserted that it wol

be an improper credibility determination to cioles the impact of the@nesthesia and ment

disorder on his first-hand peeption of the procedurdd. at 1-4. Second, Lenimaintained that

the principle that a signed consent form creat@sesumption of informed consent is irreleV
because he concedes histiah consent was valid.|d. at 4. Instead, he clarified that H
previously given consent was withdrawid. Finally, Levin argued that even Mims applies,
Levin has established genuirssues of material fact whigoreclude summary judgmentd. at
4-7.

Before turning to the parties’ arguments, the court must first assess the withdra
consent standard enunciatedtbg Supreme Court of Guam.

A. Levin’'s Enhanced Burden

1. Standard Enunciated by the Supreme Court of Guam

The Supreme Court of Guam was “pgaded by the language usedYwder by the
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Supreme Court of NebrasRaAs such, [the court held] thathere . . . a physician is conducti
an examination with express or implied consenplaintiff must provahat she withdrew hg
consent.” Levin, 2016 Guam 14 1 18ee also Yoder, 758 N.W.2d at 637. Moreover, the co
held “that the burden of prodb establish an effective vtlrawal of consent under the
circumstances is properly with the plaintiff.” 2016 Guanf]12D.

Accordingly, this court determined thaktlisupreme Court of Guasndecision to adop
the language oYoder rather tharMims does not lessen Levin’s apgdible burden as suggest
by Levin. Amended Order at B-ECF No. 179. Thus, to daeft the United States’ Summa
Judgment, Levin first must show that he “udadguage that unequivdbarevoked his . .

consent and was subject to no other reasonable interpretatiavit, 2016 Guam 14 T 1

(quoting Yoder, 758 N.W.2d at 637). Second, Levin mudhbhish that “stopimg the treatment

or examination was medically feasibldd.

2. The Impact of the Enhanced Burden on this Court's Summary Judgment

Assessment.

The United States asserts that this court massider “whether #re is evidence in t

-
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guantum and quantity such that [Levin] can sustain his burden of proof under the standard

followed by Guam.” Supp. Reply at 2, ECF No. 18he United Statesupreme Court has s
that “a higher burden of proof should havearesponding effect on the judge when decid
whether to send the case to the/ju Supp. Reply at 1, ECF No. 187.

Summary judgment is appropieaunder FRCP 56(c) “againstparty who fails to make
showing sufficient to establish the existence okelment essential to that party’s case, an

which that party will bear # burden of proof at trial."Celotex Corp. v. Catrett, 477 U.S. 317

® In Yoder, the Supreme Court of Nebraskiiirmed summary judgment where the plaintiff, who had p
shoulder surgery, stated “that he felt some pain but he never asked [defendant] to stop the examinati
defendant manipulated plaintiff's right shoulder in a manner that caused permanent injuly.W788 at 633-34
639.
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322-23 (1986). When this occurs, “there can beg@muine issue as to anyaterial fact,” sincq
a complete failure of proof concerning arsa#ial element of the nonmoving party’s c
necessarily renders alllar facts immaterial.”ld. at 323. Consequently, “[tlhe moving party

‘entitled to a judgment as a ter of law’ because the nonmoving party has failed to mg

Ase

S

ke a

sufficient showing on an essett@ement of her case with resp to which she has the burden

of proof.” Id. (citation omitted).

In this case, an essential element to establishing an effective withdrawal of ¢
requires Levin to prove that he “used langutigd unequivocally revokellis . . . consent an
was subject to no other reasonable interpretatidrevin, 2016 Guam 14 § 19 (quotingder,
758 N.W.2d at 637). This court is guided by slibstantive evidentiary standard set forth by
Supreme Court of Guam for summary judgment purpo&es.Anderson, 477 U.S. at 255-5
(“[IIn ruling on a motion for summary judgmertbe judge must view the evidence presef
through the prism of the substamtigvidentiary burden.”). Congeently, this court’s “summair
judgment inquiry as to whethergenuine issue exists will be whet the evidence presented
such that a jury applying that evidentiary staddaould reasonably find” that Levin’s stateme
purporting to withdraw consent were unequi&b and subject tono other reasonab
interpretation.Seeid.; seealso Levin, 2016 Guam 14 { 21.

B. Levin Has Raised A Triable Issue of FaciThat He Unequivocally Revoked His
Consent to the Procedure.

In Guam, written consent to a surgical medical procedure is presumed valid.

G.C.A. § 11104. To overcome this presumption of tiveitten consent, Levin bears the burd

® Section 11104 states, in pertinent part:

The written consent to a surgical or medical procedure . . . shall be presumed to be valid
and effective . . . . Except as herein preddno evidence shall laelmissible to impeach,
modify or limit the authorization for performea of the procedure or procedures set forth

in such written consent. Thie&ion shall not effect a physician's right to obtain the oral

or implied consent of a patient to a medical procedure.
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of satisfying the first prong of Guam’s stand&od withdrawing consent in a battery casgee
Levin, 2016 Guam 14 | 21.

Levin asserts that he withdrew consent ® shrgery at least twice—once when he

the equipment in the operating room, which tetest “did not inspireanfidence,” and another

time after he had been anesthedizvith Versed. Levin Aff. aff 6, ECF No. 79. Both the pr

and post-sedation instances ofsent withdrawal will be analyzed to determine whether it

meets Guam’s standard.
1. Pre-Sedation.

Levin claims to have first withdrawn conseatthe procedure prior to the administrat

on

of anesthesia. Levin Aff. at { 6, ECF No. Muring his deposition, Levin testified that he was

disturbed by equipment in the opéngt room he perceived was outdate@ee Opp’n Mot.
Summ. J. at PI's Ex. A, LeniDep. at 132, ECF No. 148-1. Upon seeing the equipment,
states that he inquired abotite modernity of tB equipment and was informed that n
equipment was expected “in about a monthd” at 136. Levin testified #t he then requestd
postponement of the surgery until new equipnaentved, but he was told by Dr. Bishop that
surgery should go forward &zause we're all here.fd. After hearing this, Levin testified th
he got “pretty worked up,” and peesented that he told the nuteé“Make a note, the patient
withdrawing consent.” And then | thought theas it, | don’t need to argue anymored.

The United States argues that this caudy remove the factual question of whet

Levin withdrew consent from trial because his claim is “supported solely by [Levin’s] own

| evin

ew

ol

the

her

self-

serving testimony, unsupported by corroboratexgdence, and undermined either by other

credible evidence, physicahpossibility or other persuasive evidenceSte Mot. Summ. J. at

10 G.C.A. § 11104.
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20, ECF No. 141 (citations omitted). Leviounters that self-serving testimony is pot

automatically rendered incompetent to suppodedeat summary judgmenOpp’n at 2-3, ECFK

No. 148 (citation omitted). Instead, the releviaguiry is whether the self-serving testimony
based on personal first-hand knowledgé. at 3 (citingCadle Co. v. Hayes, 116 F.3d 957, 96
n.5 (1st Cir. 1997) (“A party’s own affidavitoataining relevant information of which he L
first-hand knowledge, may be sakrving, but it is nogtheless competent Bupport or defed

summary judgment.”)).

In Villiarimo v. Aloha Island Air, Inc., the Ninth Circuit “refused to find a ‘genuine isstie

where the only evidence presed is ‘uncorroborated and sakrving’ testimony.” 281 F.3d

1054, 1061 (9th Cir. 2002) (citingennedy v. Applause, Inc., 90 F.3d 1477, 1481 (9th C

1996)). There, the plaintiff argued that her employment termination constituted sex

=]

S

as

—

=

-based

discrimination. Id. The court granted summary judgmdigcause the plaintiff presented [no

evidence that the employer didtnmonestly believe its proffered reasons for terminating
employment.ld. at 1063.

The United States believes it éntitled to summary judgme under the principles

her

f

Villiarimo, contending that “no genuine issue maydend where the only evidence presented is

uncorroborated and self-serving testimony.” tM8umm. J. at 5, HE No. 141 (interna|

guotation marks omitted). In response, Levin maintains Yhkiarimo is distinguishable

because he can establish that his testimoriiysishand. Opp’n at 3, ECF No. 148. Levin
correct thawilliarimo, standing alone, is insufficient tearrant summary judgment because
has provided a first-hand account of events.

The United States Supreme Court has stdted “[w]lhen opposing parties tell tw

S

he

0]

different stories, one of which is blatantly codicied by the record, so that no reasonable |jury

could believe it, a court should natlopt that version of the facts for purposes of ruling pn a

9
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motion for summary judgment.”Scott v. Harris, 550 U.S. 372, 378-80 (2007) (responde

assertions of car chase insufficient to overcoomradictory videtape capture of the events).

An example of a case where the plaintifslf-serving testimony islisputed by the

nts

U

record is illustrated ifsouthern Pacific Co. v. Matthews, 335 F.2d 924 (5th Cir. 1964). There|, a

jury verdict for the plaintiff motorist was revexs$ because it was supported solely by his

serving testimony, which was contradicted by téstimony of numerous sinterested witnesses

and was at variance with the physicaidat of the railroad right of wayld. at 927.
Turning to the facts of this case, ther¢eistimony of multiple witesses at variance wi

Levin's asserted withdrawal of consent. Lesisurgeon, Dr. Bishop, testified that he could

self-

th

not

recall Levin expressing any reservation about praogedith the surgery. Mot. Summ. J. at Ex.

B (Bishop Dep. 32:14-17), ECF No. 121-Dr. Bishop further testifiethat if a patient withdrew

consent during a “non critical phase of thegadure . . . we would not do the surgeryd. at

53:17-21. Although Dr. Bishop indicated that a patiender sedation would be unable to give

or withdraw consent, he té@gd that he had “ever had a patient withdraw consenitd. at 61:1-
10.

Other witnesses provided castent accounts to that ddr. Bishop, including Mike
Coates who assisted during Levin’s cataract eaytg Mot. Summ. J. at Ex. E (Coates D

14:23-25), ECF 141-5. Coates dmbt recall Levin expressingny desire to postpone t

operation or complaining aboutcorrect eye drop dosagdd. at 47:3-12 (“I don’t recall him

saying anything about, ‘I want &top’ or ‘I don't want to do tis’ or ‘We can do this another

day.” | don’t remember that.”).
Avemaria Reed, LCDR, USN, also assisted.@vin’s surgery. Mot. Summ. J. at Ex.

(Reed Dep. 30:17-31:2), ECF 1381- Although Reed has no particular memory of Leyv

C

n's

individual surgery, she did testify that sheveie had any instance of a patient withdrawing

10
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consent to a procedure in Guaid. at 17:7-25.

Notwithstanding this contradictory testimony, Levestified that he told Nurse Reed t
she should “make a note the patientvithdrawing consent.”See Opp’n Mot. Summ. J. at Pl
Ex. A, Levin Dep. at 131, ECF No. 148-1. He alsmirok to have said “I don’t want to take g
chances. I'd like to postpone the operatamd do it after you get the new equipmentd. at
139. This language is unequivocal. Howevee, thedical providers’ testimony does not fy
contradict Levin’s testimony. As such, this cocannot say that no reasonable jury would a(
his version of facts.

“[Ulncorroborated, self-serving testimony rocet support a claim if the testimony
based on ‘speculation, intigh, or rumor’ or is ‘inheently implausible.” Elix v. Synder, No.
CIV-09-170-C, 2011 WL 4497145, at *{W.D. Okla. July 22, 2011),report and
recommendation adopted sub nom. Elix v. Shyder, No. CIV-09-170-C, 2011 WL 4500808 (W.
Okla. Sept. 27, 2011as amended (Sept. 30, 2011) (quotingarchak v. City of Chicago Board

of Education, 580 F.3d 622, 631 (7th Cir. 2009)). Courts have cautioned, however,

plaintiff's first-hand testimony is “none of those thingdd. In Elix, the court denied summayy

judgment in a 42 U.S.C. 8§ 1983 case where “[t]H&iptiff testified asan eyewitness, statir
that he was beaten” because “[t]his first-haedount [was] not ‘inherently implausible.’td.
Like Elix, Levin’s first-hand account of ewts is not “inherently impusible.” Moreover, unliks
Scott and Matthews, there is no objective evidence suchaasideo of the procedure or oth
physical evidence in this case tlcantradicts Levin’'s version of ents. Therefore, the issue
whether Levin revoked his consentigactual question for the jury.

2. Post-Sedation.

Levin claims to have withdrawn hissent to the procedure post-sedation:

| had made my position clear. Rsafly clear, | thought. Bishop
decided that he was going to go ahead with it anyhow. 1 think, I'm
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pretty sure, that | even said lbom, you know, | can sue you if you
go ahead with this because I've withdrawn consent. And he was
so confident. He wanted go ahead with it anyhow.

So, to be complete here, I'm thinking, | either have a
successful operation or | sue.

I’'m not changing my position.If you go ahead with this, you
could be in big trouble.

Something like that. | don’'t knoW| said it or thought it or - -

Levin Dep. 153:2-23, ECF No. 141-€ealso Levin Aff. at 6, ECF No. 79.

The United States attacks théstimony in a number of ways, and points out that: (1
witnesses present at the procedure do not réealin withdrawing consnt; (2) that Levin’s
attack on the credibility of the medical providéssnsufficient to create a triable issue of f
that the anesthesia administered to Levin eead his memory of the procedure “impaired
unreliable;” (3) that it is unclear whether \ie merely thought or affirmatively stated |
withdrawal from the record; (4) and that expestimony shows Levin’s mental illness led H
to recall events differently. Mot. Summ. J. at 3-21, ECF No. 141 (citations omitted)

In Opposition, Levin asserts that it would bBe improper credility determination tg
consider the impact of the anesthesia and ahafisorder on his fitshand perception of th
procedure. See Opp’'n at 1, ECF No. 148. Levin alsmrdends that his testimony prese
genuine issues of material fact that bieequivocally withdrew consent which preclug
summary judgmentld. at 4-7;see also Supp. Opp’n at 2, ECF No. 183.

As stated above, the testimony of the medpraliders regardingre-sedation does n
fully contradict Levin’s testimony and therefois insufficient to warrant summary judgme
However, the court determines that there is no @estrsedation language to evaluate throug

Guam'’s consent withdrawal framework. Notallgyin is unsure of whaer the lawsuit thred

12

the

Act

and

is

m

nts

les

Dt

=)

1t




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

to Dr. Bishop was spoken or merely thougl®ee Levin Dep. 153:2-23, EE No. 141-6. With
respect to these post-sedation st&tets, Levin contends that the nefieces to “thinking” that h
threatened to sue referred only to his threatsum® not to his withdrawal of consent. Su
Opp’n at 3, ECF No. 183. Neither party pothte®d any other post-sedation language on
record. As such, the court is unable to makeetermination as to the alleged post-sedd
statements.

This court will, however, address the Unxit&tates’ arguments regarding its exf
testimony to the extent that the administatiof anesthesia potentially impaired Levi
recollection of his pre-sedation statements.

Although expert medical testimony is not normally required for a battery char

Hendey v. Scokin, 148 S.W.3d 352, 356 (Tenn. Ct. App. 20Q&})ations omitted), the Uniteg

States has presented expert reports thatinLeould not have remembered post-sedat

D

Pp.

the

tion

pert

d

on

interactions. Mot. Summ. J. at 17-18, ECB.N41. The report of Dr. John Hsu, the United

States’ expert in anesthesiologyjme out that “[i]t isclinically supported by the literature th
Versed causes anterograde amnesia. Patient®tceemember eventsahtranspired until th

effects of the Versed wear off.” Mot. SummadEx. K (Dr. Hsu Report at 7), ECF No. 141-]

at

11}

1.

Medical literature documents that the admsiiration of anesthesia during surgery often

causes hallucinations of assaults and deeadnile patients are under its influendel. at 6. Dr.

Hsu’s report states that Verselde anesthesia administered tovzine is most effective during the

first hour following administration.Id. at 7. During this time, “memory is presumed m
impaired and unreliable,” and coincidentally, tigsthe time frame that Levin claims to hg

withdrawn consentld.; see also Ex. F (Levin Dep. 147:11-21), ECF No. 141-6 (acknowledq

there was only a 10-20 minute gap between thesm and the procedy)r Dr. Hsu furthef

opined that Levin’'s mental illness (manic degsion, posttraumatic stress episodes and bi
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disorder) rendered him more susceptible to thentigitory effects of Versed. Mot. Summ.
at Ex. K (Dr. Hsu Report at 6), ECF No. 141-11.

Another physician, Mark I. Levy, MD, DLHRA, conducted an Independent Psychiz
Medical Examination of Levin. Mot. Summ.at.Ex. J (Dr. Levy Report), ECF No. 141-10.

Levy reached a parallel conclusion, and determined that Levin’s mental disorders combir]

J.

tric

Dr.

ed with

“the profound short-term cognitive impairmetttat is typically induced by the intravengus

midazolam (Versed) anesthesieggsulted in a “non-bizarre delosi” that he believes real
happenedld. at 9.

Dr. Levy further stated that “it is extrememprobable, if not impossible, that Mr. Lev

y

in

could have any authentic ‘recetition’ of any conveetion that purportedly occurred during the

first hour of intravenous midalam anesthesia. Such a repsiriply defies the science.ld. at
10. This is because Versed “usually causes complete anterograde amnesia for all ever
at least the first hour of anesthesidd. (footnote omitted) (anterograde amnesia refers tdg
loss of the ability to create new memories after the event that caused the amnesia, whig
leads to partial or complete inbty to recall the recent past).

The court notes that Dr. Levy uses laage that Levin’s account is “extremg

ts during
the

h in turn

ly

improbable,” but does not conclusively state that the administration of anesthesia definitively

renders Levin’s account impossible. Additionally, Dr. Hsu’'s report indicates that 73
patients who received Versed “had no recalineimory cards shown 30 minutes following d
administration; [and] 40% had no recall of themory cards shown 60 minutes following d
administration.” Mot. Summ. J. at Ex. K (DHsu Report at 7), BENo. 141-11. The cou
observes that Dr. Hsu’'s report fakhort of stating that 100% phtients are unable to rec

events following the administration of Versed.

Levin contends that considering the influence of the anesthesia on his men
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inconsistent with precedent establishing thas ian inappropriate credibility determination
consider the impact of drugs whdaciding a summary judgment motioSee Opp’n Summ. J
at 1-2, ECF No. 148 (citinfodolf v. Kieland, No. C08-0475-RSL, @9 WL 1360464, at *4

(W.D. Wash. May 13, 2009) (“Although there aeasons to question [plaintiff's] memory—

may have been under the influence of drugghat time—it is not tb Court’'s function af

summary judgment to weigh credibility or decitie truth of the matt€’ (citation omitted));see
also Elix, 2011 WL 4497145, at *7 (citations and foomaimitted) (holding that where plaint
provided a first-hand account thiaé was beaten, the fact tha was under the influence
marijuana and ecstasy did not result in hisgresty being “inherently implausible”). The co
agrees and determines that Levin has raisedbldrissue of fact for determination by a jy
regarding whether his pre-sedation statememsquivocally revoked his consent to the
surgery in a manner that was subjecho other reasonablnterpretation.

C. Levin Has Presented a Triable Issue oFact That Stopping The Treatment Or
Examination Was Medically Feasible.

The second requirement of the test adojmgdhe Supreme Court of Guam requires
plaintiff to show that “stoppinghe treatment or examination minstve been medically feasibl
to constitute an effectiwgithdrawal of consentLevin, 2016 Guam 14  21.

Levin presented a Declaration from Sam éman, M.D., a physiciahoard certified in
internal medicine, oncology, and hematology, whictiest that “[a]t any time prior to anesthe
being given it is medically feasible to stamy elective procedure.” Supp. Opp’n, EX.
Friedman Decl. § 2, ECF No. 183-1. Cataracteyrgualifies as an fective procedure.”ld. at
1 4. Additionally, it is medically feasible to stapy elective procedure ew after anesthesia
given “prior to any invasiveutting or otherwise enteringarbody with surgical tools.1d. at
3. Thus, Levin has presented a triable issutacif as to whether he met the second pron

Guam'’s withdrawal of consent test.
15
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[Il. CONCLUSION
For the foregoing reasons, the Motion for Summary JudgmddEMIED. Levin has
raised a triable issue ¢dict that he used language thatquieocally revoked his consent to |
eye surgery that was subject to no other reasoiaelgpretation, and has also presented a tri
issue of fact that stopping theatment was medically feasible.
A status hearing is hereby set for August 9, 2017, at 9:30 a.m.

SO ORDERED.

/sl Frances M. Tydingco-Gatewood
Chief Judge
Dated: Jul 11, 2017
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