Perez v. Acryle Universal, Inc. et al Doc. 82

DISTRICT COURT OF GUAM

TERRITORYOF GUAM

THOMAS E. PEREZ, Secretary of Labor, CIVIL CASE NO. 12-00008
9 || United States Department of Labor,
ORDER & OPINION RE: DEFENDANTS’
10 Plaintiff, MOTION TO DISMISS PLAINTIFF'S
VS. SECOND AMENDED COMPLAINT
11
ACME UNIVERSAL, INC., a corporation,
12 || and XIN BO “PAUL” YU, an individual,

13 Defendants.
14
15 Before the court is the Motion to Disss Plaintiff's Second Amended Complaint

16 || (“Motion”) filed by Defendants Acme Universdhc. and Xin Bo “Paul” Yu (collectively
17 || “Defendants”).SeeECF No. 66. On March 31, 2014, the patapeared before the court for p
18 || hearing on the Motion and restedttwe briefs. After reviewing the parties’ briefs, and relevant
19 || caselaw and authority, and having heard argurfnemt counsel on the matter, the court herehy

20 || DENIES the Motion for the reasons stated herein.

21 || L CASE OVERVIEW
22 A. Factual Background
23 Defendants operate a construction comparfarmon, Guam, and employed at least

24 || sixteen employees during the peretdssue in the inaht action. Mem. of P. & A. in Supp. of
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Pl.’s Mot. for Protective Order & Inj. Relief &8 ECF No. 27-1. These goyees were recruite
from China through the H-2B program, whiprovides for the admission of temporary
nonimmigrant aliens to perform temporary nonadtical labor or services in the United State
Id. In April 2011, the U.S. Department of Lalsoo¥Wage and Hour Division investigators
conducted an investigation into Defendants’ employment praclices. 6.

B. Procedural Background

On May 16, 2012, the Secretary of Labor ¢Bxary”) commenced the instant action |
filing the complaintSeeECF No. 1. On September 14, 2013 Becretary filed the Second
Amended Complaint (“SAC"), alleging that [2mdants willfully failed to (1) pay minimum
wage, (2) pay overtime premiums, and (3) m&kep, and preserve adequate and accurate
records, in violation of the Fair bar Standards Act FLSA” or “Act”). SeeECF No. 64. The
Secretary also alleges that Defendants retal@geghst employees who they believed spoke
the Secretary and that Defendants olosérdi the Secretary’s investigation.

On October 18, 2013, Defendants moved the court to dismiss the retaliation claim
SAC because the Secretary failed to sughidly allege each elesnt of the claimSeeECF No.
66. The Secretary filed the Opposition on Novemtb, 2013, and Defendants filed the Reply
November 29, 20135eeECF Nos. 69, 71. The parties stipeldto supplemental briefing to
further assist the court in this matt8eeECF No. 75. Thereatfter, ti®ecretary filed the Sur-
Opposition on February 8, 2014, and Defensdldited the Sur-Reply on March 3, 208BeeECF
Nos. 77, 78.

1.  JURISDICTION AND VENUE

Jurisdiction is proper pursugto the Fair Labor Standards Act, 29 U.S.C. 88 216, 21]

and 28 U.S.C. § 1331.
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Venue is proper in this judicial disttj the District of Guam, because Defendants
conduct business here, and becalisgf ¢he events or omissions giving rise to the Secretary
claims occurred her&ee28 U.S.C. § 1391.

. APPLICABLE STANDARD

Federal Rule of Civil Procedure 12(b)(6) prowdbat, in response to a claim for relief
party may assert a defense of “failure toestatlaim upon which relief can be granted” by wa
of motion. FED. R.Civ. P. 12(b)(6). Whether a party has su#fittly stated a claim for relief is
viewed in light of Federal Rule of Civil ProcedureBell Atl. Corp. v. Twomb|y550 U.S. 544,
555 (2007). Pursuant to Rule 8, aiol for relief must include “ah®rt and plain statement of th
claim showing that the pleader is entitled to relieEbFR. Civ. P. 8(a)(2). The pleading
standard under Rule 8 “does not require detddetlial allegations, but édemands more than g
unadorned, the-defendant-unlawfully-harmed-me accusa#i@méroft v. Igbal555 U.S. 662,
678 (2009) (internal quotation marks omitted).

“To survive a motion to dismiss, a complamust contain sufficient factual matter,
accepted as true, to state a claimelgef that is plausible on its facdd. (citing Twombly 550
U.S. at 570) (internal quotation marks omitted)e Tourt must engage in a two-step procedu
to determine the plausibility of a claindl. at 678—79. First, the courtust weed out the legal
conclusions—that is “threadbarecritals of the elements ofcause of action, supported by me
conclusory statements’—in the pleading thia not entitled to a presumption of truth.at 678.
Second, the court should presume the remaifsicigial allegations are true and determine
whether the claim is plausibliel. at 679.

A claim is facially plausible if “the plaintifpleads factual contentahallows the court tq

draw the reasonable inference that the migd@t is liable for the misconduct allegeldi” at 678
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(citing Twombly 550 U.S. at 556). The court must “drawits judicial experience and commag
sense” to determine the plausibility of a olagiven the specific context of each cddeat 679.

IV. DISCUSSION

A. Retaliation Claim Under the Fair Labor Standards Act
In the SAC, the Secretary claims that Defants have violated and are violating the
FLSA, which provides in pertinent part:
[1]t shall be unlawful for any person...to dis&rge in or any other manner discriminate
against any employee because such emplogsdiled any complaint or instituted or
caused to be instituted any proceeding underlatect to this chaptegr has testified or
is about to testify in any such proceediaghas served or is about to serve on an
industry committee].]
29 U.S.C. § 215(a)(3).
To establish a prima facie case of retaiaunder the FLSA, the Secretary must
demonstrate the following elements: (1) the emgéosnust have engaged in statutorily proted

conduct under § 215(a)(3), or the employer nmaste erroneously believed that the employesq

engaged in such conduct; (2) the employee must have suffered some adverse employme

and (3) a causal connection shexist between the employs&onduct and the adverse action.

Mayes v. Kaiser Foundation Hospita®l7 F. Supp. 2d 1074, 1080 (E.D. Cal. 2013).
1. Protected Activity

Defendants contend that the first elemerthefretaliation clainmas not been properly
pled because “the SAC fails to allege thatployees of Defendants made complaints about
FLSA violations or that the employees@éfendants sought to did provide testimony
regarding FLSA violations in pceedings.” Defs.” Mot. at 1ECF No. 66. The Secretary assq
that Defendants’ narrow interpretation of whanstitutes “protected activity” contradicts the
Supreme Court’s reiteration Kasten v. Saint-Gobain Performance Plastics Cdlfl S. Ct.

1325 (2011), that the FLSA should be intetpdebroadly. Pl.’s @p’n at 2—-3, ECF No. 69.
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The statutory language of the FLSA proteartsemployee who “has filed any complain
or instituted or caused to be instituted anycpeting under or related to this chapter, or has
testified or is about to testiiy any such proceeding, or has sghor is about to serve on an
industry committee.” 29 U.S.C. § 215(a)(3) Kasten the Supreme Court held that the FLSA
statutory term “filed any complaint” includes oral as well as written complaints within its s
131 S. Ct. at 1329. The Court based its decisin “the Act’s ‘remedial and humanitarian...
purpose’ [which] cautions against ‘narrowudging’ interpretationsf its language.id. at 1334
(quotingTennessee Coal, Iron & R. Co. v. Muscoda Local No, 328 U.S. 590, 597 (1944)).
The Court also considered its previoegidion broadly interptang the National Labor
Relations Act (“NRLA”) inNLRB v. Scrivened05 U.S. 117 (1972).

As Kastendid not directly address the allegedtected activity at issue here (i.e.,
speaking and cooperating with the Sary), the Court’s reference &erivenelis instructive.
TheKastenCourt acknowledged the similar enforaamneeds of the NRLA and the FLSA,
which rely upon “information andomplaints received from employees seeking to vindicate
rights claimed to have beenrded” rather than direct feda supervision. 131 S. Ct. at 1333
(quotingMitchell v. Robert DeMario Jewelry, In6361 U.S. 288, 292 (1960)).

In Scriveney the Court interpreted 8 8 of the NLRWhich provides that “[i]t shall be ar
unfair labor practice for an gyoyer...to discharge or otheise discriminate against an
employee because he Hasd charges or given testimomyder this Act.’29 U.S.C. § 158(a)(4
(emphasis added). The conduct at issue was aioger’s retaliatory discharge of an employe
who had submitted a sworn written statement to a National Labor Relations Board (“Boar
field examiner investigating an unfair labor practice charge filed against the employer, but

had not filed the charge or téed at a formal hearing on iBcriveney 405 U.S. at 118.
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The Court found that the employee’s action wadected activity anthat the employer
violated the antiretaliatioprovision by discharging hingcrivener 405 U.S. at 124. The Court
reasoned:

This interpretation, in our view, also squaveth the practicalitie®f appropriate agency

action. An employee who participates in a Bbawestigation may not be called formall
to testify or may be discharged befamgy hearing at which he could testify. His

contribution might be merely cumulative oetbase may be settled or dismissed befoye
hearing. Which employees receive statutorygutivn should not turn on the vagaries pf

the selection process or on other eventstthaé no relation to thesed for protection. It
would make less than complete sense toggtdhe employee because he participates
the formal inception of the process (lyng a charge) or in the final, formal
presentation, but not to protect his parttipn in the important developmental stages
that fall between these two points in tinféis would be unequal and inconsistent

protection and is not the protection needepréserve the integrity of the Board process

in its entirety.
Id. at 123—-24In Kasten the Court described ti&crivenerdecision as “broadlinterpret[ing]
the language of the NLRA'’s antiretaliatiprovision—filed charge®r given testimony,’ 29
U.S.C. § 158(a)(4)—as protecting workers wisitherfiled chargesior were ‘calledformally to
testify’ but simply ‘participate[d] in a [Nathal Labor Relations] Board investigation.” 131 S
Ct. at 1334 (last alteratian original) (quotingScrivener 405 U.S. at 123).

Based upon the broad interpretation apploestablished by the Supreme Court in

Tennessee Coahnd reaffirmed iKasten an employee’s participation in the Secretary’s

}

investigation constitutes proted activity under the FLSA. Theonclusion is further supportet

by theScrivenerCourt’s interpretation of the NLRA’s aagparable antiretaliation provision. Th(s

conclusion also is consistent with the pugo$the FLSA'’s antataliation provision—"to
ensure that ‘fear of economic rigidion’ not ‘operate to inducaggrieved employees quietly to
accept substandard conditiond.dmbert v. Ackerleyl80 F.3d 997, 1004 (9th Cir. 1999) (en

banc) (quotingMitchell, 361 U.S. at 292).
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The SAC alleges:

Defendants contacted immigration authestivho detained one employee whom

Defendantdelieved spoke to the Secretddefendants told current and prospective

employers not to hire guioyees that Defendani®lieved spoke to the

Secretary...Defendants also contacted the fanmigmbers in China of employees that

Defendantdelieved have spoken to the Secretand threatened punishment if the

employees did not withdraw their cooperation.

SAC 1 11, ECF No. 64 (emphasis added). Evam iémployee has not engaged in protected
activity, an employer’s mistaken belief that #maployee filed a complaint or engaged in othg
protected activity is sufficigrto bring the employer’'sanduct withing 215(a)(3) See Saffels v.
Rice 40 F.3d 1546, 1548-50 (8th Cir. 1998)ock v. Richardsor812 F.2d 121, 123-25 (3d
Cir. 1987).

Taking the allegations of the SAC as tras,the court must #his stage of the
proceeding, the court can reasonably infer Brefendants acted based on their belief that
employees spoke to the Secretary, which titss protected activity. Accordingly, the
Secretary has sufficiently pleaded thstfielement of the retaliation claim.

2. Adverse Employment Action
a. Lambertv. Ackerley

Defendants assert that pursuant ® finth Circuit’s en banc decision limmbert v.
Ackerley the court should not rely on Title VII caselaw when determining what constitutes
adverse employment action under the FLSA antiretaliation proviSeeiDefs.” Reply at 7, ECH
No. 71; Defs.” Sur-Reply at 6, ECF No. 78.

The issue addressed by the Ninth Circuitambertwas whether the antiretaliation

provision of the FLSA protects employees who cornmpddoout wage and hour violations to th

employers rather than file formal proceedings whih Department of Labor or in federal court.

180 F.3d at 1001. The Ninth Circuit held that therataliation provisiordid protect employee
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complaints to employers, and found that sucimgerpretation comportewith the purpose of
the Act.ld. at 1004.
TheLambertmajority compared the Title VII and FLSA antiretaliation provisions in

response to the defendants’ argument, suppbstedSecond Circuit decision, that while Title

VII's broader statutory language may encompasaplaints to employers, the FLSA does not.

Id. at 1005. Title VII's antiretliation provision provides:

It shall be an unlawful employment practioe an employer to discriminate against an

of his employees...because he has opposed any practice made an unlawful emplgyment

practice by this subchapter, or becausbdsemade a charge, testified, assisted, or
participated in any manner in an intigation, proceeding, or hearing under this
subchapter.

42 U.S.C. § 2000e-3(a). The Second Circuit liedd although the phrase “opposed any practice”

in the Title VII antiretaliatbn provision encompasses employemplaints to supervisors, the
plain language of the FLSA antiretaliatioropision does not encompass such complaints.
Lambert v. Genessee HospjtaD F.3d 46, 55 (2d Cir. 1993).
The Ninth Circuit disagreed:
With all due respect to the Second Circwi¢, disagree that the breadth of Title VII's
anti-retaliation provision diates the construction we shduive the FLSA provision.
The FLSA was drafted some sixty-two years aj@ time when statutes were far shoi
and less detailed, and were \ait in more general and simpler terms. The fact that
Congress decided to include a more dethdnti-retaliation provision more than a
generation later, when it drafted Title VIIJIseus little about what Congress meant at
time it drafted the comparable provision of the FLSA. In short, we find the view
suggested by the defendants—that Congiessice of words in 1964 can resolve the
meaning of words chosen in 1937—to be unpersuasive.
180 F.3d at 1005.
TheLambertmajority did not issue a blanket refen of employing Title VII caselaw to
construe the FLSA. Rather, the court hibldt Title VII's more expansive languaggh respect
to protected activity“opposed any practice made anawdul employment practice by this

subchapter”) should not requirestbourts to construe the FLS#a more narrow and restrictiv
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fashion. Accordinglyl.ambertdoes not stand for the propositiomtltourts are prohibited from
considering Title VIl cases when determining what constitutes an adverse employment aq
under the FLSA antiratiation provision.

b. Definition

With respect to the second element oftalr&tion claim under the FLSA, the Title VII
and FLSA antiretaliation provisions are subgtdlytidentical: Under the FLSA, the pertinent
statutory language is “to disalge or in any other manner digninate against any employee.”
29 U.S.C. § 215(a)(3). Under Title VII, the peent statutory languagds “to discriminate
against any of his employeéd2 U.S.C. § 2000e-3(a).

In a recent Ninth Circuibpinion, the court relied oBurlington Northern & Santa Fe
Railway Co. v. Whiteb48 U.S. 53 (20063 Title VIl case, to definan adverse employment
action with respect to an FLSA retal@iticlaim because the ifle VIl antiretaliation
provision...is substantially identical to FLSA antiretaliation provisidicBurnie v. City of
Prescotf 511 F. App’x 624, 625 (9th Cir. 2013). Speciflgathe Ninth Circuit stated that “[a]n
action taken by an employer is retaliatoriaifeasonable employee would have found the
challenged action materially adverse, which is tontext means it well might have dissuade
reasonable worker from making supporting a' FLSA complaintd. (quotingBurlington 548
U.S. at 68). The Fourth Cirduias taken a similar approa&@ee Darveau v. Detecon, In615
F.3d 334, 342 (4th Cir. 2008) (finding an “almasiform practice of cous in considering the
authoritative body of Title VII caslaw when interpreting the ogparable provisions of other
federal statutes” and “no signifidadiifferences in either the langymor intent of” Title VII and
FLSA “regarding the type of adverse acttbeir retaliation provisions prohibit”).

In Burlington, the Supreme Court addressedréneech of the phrase “discriminate

against” in Title VII's antietaliation provision. 548 U.S. &7. The Court opined that the
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antiretaliation provision is hobafined to employer actions thate related to employment or
occur at the workplacéd. at 67. Rather, the provision covéesnployer actions that would hay
been materially adverse to a reasonable eye@ or job applicant.... mean[ing] that the
employer’s actions must be harmful to the pdat they could well dissuade a reasonable
worker from making or supportirgcharge of discriminationld.

The court finds the reasoningMtBurnieandDarveauto be persuasive. Accordingly,
the court finds that the FLSA antiretaliatiprovision covers aemployer action if “a
reasonable employee would have found the chalteaggon materially adwee, which in this
context means it well might have dissuadedssoeable worker from rkang or supporting &
FLSA complaint.”"McBurnig 511 F. App’x at 625 (quotinBurlington, 548 U.S. at 68).

c. Retaliatory Acts at Issue

The Secretary alleges the following retaliatory acts in the SAC: (1) threatening
employees with discharge, deportation, and fonfeitf the employees’ security deposit (take
out of their wages); (2)antacting immigration authorities/ho detained one employee
Defendants believed spoke to the Secretajyc@8tacting current angrospective employers
and telling them not to hire the employeegdneants believed spoke to the Secretary; (4)
approaching former employees at their curreat@d of employment and threatening them in
not speaking with the Secreta($) threatening employees to ramioperate with the Secretary
“for the sake of their family”; and (6) contacting and threatening the families of the employ
Defendants believe spoke with the Secretary. SAC { 11, ECF No. 64.

With respect to contacting immigration auth@sti a number of district courts have he
that reporting an employee tonmgration authorities with a retaliatory motive constitutes
prohibited conduct under § 215(a)(SpeMontano-Perez v. Durrett Cheese Sales,, 1666 F.

Supp. 2d 894, 901-02 (M.D. Tenn. 2008Enteno-Burney v. Perr302 F. Supp. 2d 128, 136
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(W.D.N.Y. 2003);Singh v. Jutla & C.D. & R’s Oil, Inc214 F. Supp. 2d 1056, 1059 (N.D. Ca
2002);Contreras v. Corinthia Vigor Ins. Brokerage, Int03 F. Supp. 2d 1180, 1185 (N.D. C
2000). With respect to contacting current and peospe employers in agffort to “blacklist”
former employees, courts have recognized such conduct as retalkeripunlop v. Carriage
Carpet Co, 548 F.2d 139, 147 (6th Cir. 197Bonham v. Copper Cellar Corpt76 F. Supp.
98, 103-04 (E.D. Tenn. 1979). With respect to threatsts of physicaliolence, the Ninth
Circuit has found that such behavior can be a violation of § 215(BiR).v. Alfarq 785 F.2d
835, 841-42 (9th Cir. 1986) (citingsms dealing with analogousctions of the National Labor
Relations Act).

Taking the allegations of the SAC as trag,the court must #his stage of the
proceeding, the court can reasonably infer Befendants’ actions would have dissuaded a
reasonable employee from makioigsupporting an FLSA complairAccordingly, the Secretar
has sufficiently pleaded the secagldment of the retaliation claim.

3. Causal Connection

Although Defendants contend that no caus#islinave been alleged, the SAC alleges
that all the adverse actioteken by Defendants were motigdtby their belief that the
employees were speaking to or otherwise codipgravith the Secretary. Taking the allegatiorn]
of the SAC as true, as the comust at this stage of theqmeeding, the court can reasonably
infer that there is a direct causal connection between the employees’ protected activity arn
Defendants’ actions. Accordingly, the Secretary fficiently pleaded the third element of tf
retaliation claim.

B. Government Informant Privilege

Defendants assert that the “SAC is in fdevoid of specificdctual allegations. The

S

d

e

employees who allegedly engaged in proteetgtvity are unnamed. The protected activity they
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alleged engaged in is not described. We don’t kmtwen or where or how as to any allegatiol
Defs.” Mot. at 17, ECF No. 66. The Secretary conteéhdspursuant to the informer’s privilegd
he is not required to provide the victims’ idiénat this stage of the proceeding. Pl.’s Sur-Op
at 8, ECF No. 77. The Secretary azguhat the information in the SAC “is more than sufficie
to give Defendants fair notice of the factbakes underlying the Seast's allegations of
retaliation, even without naming the spec#imployees victimized by Defendantkd”
However, Defendants contend that the Secrdtasynot properly invokeithe privilege. Defs.’
Reply at 18, ECF No. 71.

The Ninth Circuit has recogred that “[ijn FLSA actiondrought by the Secretary of
Labor, the ‘informant’s privilege’ may be e to conceal the names of employees who
precipitated the suit by filing compldswith the Department of LaboiDoes | thru XXIII v.
Advanced Textile Corp214 F.3d 1058, 1072 (9th Cir. 2000). There is no requirement undeg
215(a)(3) that employees who dne object of retaliation be meed in the complaint, and, as
discussed above, the SAC suffidigrpleads a retaliation claim undiéne FLSA. Therefore, it is
not necessary for the court to determine whretthe informant’s privilege was properly invoke
in order to make a dectsi on the Motion to Dismiss.

V. CONCLUSION

Based on the foregoing, the court her®I3NIES the Motion to Dismiss Plaintiff's
Second Amended Complaint. A status conferensetmew pretrial deadlines and a trial datg
shall be held as schedulbg the Magistrate Judge.

SO ORDERED.

/sl Frances M. Tydingco-Gatewood

Chief Judge
Dated: Apr 08, 2014
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