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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF HAWAII

THOMAS J. THOMPSON,
INDIVIDUALLY AND AS THE
GUARDIAN OF K'HIRY
GALLAGHER-THOMPSON,

CIV. NO. 11-00791 BMK

ORDER GRANTING DEFENDANT
UNITED STATES OF AMERICA’S
MOTION TO DISMISS

Plaintiff, COMPLAINT
VS.

UNITED STATES OF AMERICA,
ETAL.,

Defendants.

e’ N N N N N N N N N N N N N

ORDER GRANTING DEFENDANT
UNITED STATES OF AMERICA’'SMOTION TO DISMISS COMPLAINT

Before the Court is Defendant United States of America’s (the
“Government”) Motion to Dismiss Complaifthe “Motion”). (Doc. no. 80.) The
Motion came on for hearing before the Court on February 17, 2@¥ter careful
consideration of the Motion, thegporting and opposing memoranda, and the

arguments of counsel, the Court &IRTS the Motion in its entirety.

! Defendant William L. Lum’s Motiorfior Summary Judgment was heard by
this Court concurrently with the presevotion. (Doc. no. 81.) However, the
Court continued the hearing on that roatiwhich is the subject of a separate
order. (Doc. no. 93.)
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BACKGROUND

l. FACTUAL BACKGROUND

This case arises out of Plaintfifhomas J. Thompson’s (“Plaintiff”)
allegation that Defendant William L. LumNt. Lum”), a recruter for the Hawaii
Army National Guard (“HIARNG”), sexuly assaulted Plaintiff's 17-year-old
daughter, K’Hiry Gallagher-Thompson (“K’Hity; in 2009 while he was trying to
recruit her for the HIARNG. Plaintiff, as K’Hiry’s adoptive father and court-
appointed guardian, filed suit agaiidt. Lum and the Government under the
Federal Tort Claims AqtFTCA”), 28 U.S.C. § 267kt seq.

The preliminary facts are largely undispufer. Lum joined the
HIARNG in 2000 and served in Iragqé Kuwait. (Decl. of William L. Lurfy
(“Lum Decl.”) at 2-3.) According to tnGovernment, in late 2007, Mr. Lum was

ordered to active duty for special owith the HHARNG Recruiting and

2 For the purpose of background information, the Court also references the
facts presented in Mr. Lum’s Motionrf&ummary Judgment and the memoranda
in support of and oppd®n to that motion.

* Mr. Lum’s Declaration, relied upon tis Motion for Summary Judgment,
was previously filed with his Motion t6ompel the United States to Represent
Defendant William L. Lum, Substitute thénited States as Defendant for William
L. Lum, and Dismiss Williem L. Lum from LawsuitPursuant to 28 USC § 2679
(“Motion to Compel Representation”) onniary 27, 2014. (Doc. no. 58-1.) The
declaration is also attachad Exhibit 3 to Plaintiffs memorandum in opposition.
(Doc. no. 86-4.)



Retention Battalion. (Mot., Decl. of Righy D. Santos (“Santos Decl.”) 1 4.) Mr.
Lum underwent a two-part training program involving a correspondence portion
and a resident portion. During the residgortion, Mr. Lum received 240 hours of
training at the Army National Guard &aiting and Retention NCO Course in
Arkansas between JanuamydaFebruary 2008._(Id. )6 Mr. Lum also received
various other training, including the Remtion of Sexual Harassment Training and
Accident Avoidance Course. (Id. 1 8.)

The Government statéisat there was no serious misconduct noted in
Mr. Lum’s employment file. (Mot., Decbf Loren Penney (“Reney Decl.”) § 7.)
It claims that Mr. Lum received anrifaedback reviews and was counseled
monthly by his supervisor as to the propad effective performance of his job
duties. (Mot., Santos Decl. § 9.)

In or around July 2009, Mr. Lum received a lead on a possible recruit
from a fellow recruiter, Sergeant FiSlass David Pimentel. (Compl. 1 14-15;
Lum Decl. at 3-4; Mem. in Opp’n to Mofor Summ. J., Exh. 1.) Sergeant
Pimentel stated that he had arrangechéet K'Hiry at her high school, but K'Hiry
had failed to show up. K’'Hiry subsemqily called and texted Sergeant Pimentel,
but Sergeant Pimentel described the comgation as “totally inappropriate; she

was very flirtatious.” (Mem. in Opp’n thot. for Summ. J., Exh. 1.) Sergeant



Pimentel was unable to meet with K’Hiigo he referred the case to Mr. Lum, who
was located closer to K’'Hiry._(1d.)

In late July 2009, K'Hiry met MrLum at Kahala Mall to take the
computerized Enlistment Screening Testadmission into the HIARNG.
(Compl. 1 15; Lum Decl. at }.Mr. Lum left K'Hiry alone while she took the test;
however, when he returned, she had faitedomplete the test and was talking on
her cellular phone. (Compl. § 16; Lum Dexti4.) Mr. Lum chims that K’Hiry
told him that she was not interestedaming the HIARNG and that she “was
more interested in me.” (Im Decl. at 4.) After theneeting at Kahala Mall, Mr.
Lum and K’Hiry continued to communitathrough text messages and phone
calls. Mr. Lum claims thdte was trying to recruit K’'Hiry and wanted to establish
connections with the mixemartial arts (“MMA”) community through Plaintiff,
who is a well-known MMA fighter. (Id. at 8:) Conversely, Plaintiff alleges that
Mr. Lum’s “offer of assisdince was a pretext to irate and exploit a personal
and/or sexual relationship with Kiry . . ..” (Compl. § 18.)

It is undisputed that, in early Augu®009, K'Hiry twice went to Mr.
Lum’s residence in the Kahala area. (@b 19; Lum. Decl. at 5.) However,
this is the point where the parties’ versions of events drastitialyge. Mr. Lum

claims that K’Hiry suddenly contactednhiin the evening of the first subject



incident and said that she wanted to sigghis residence. (Lum Decl. at 5.) At
the time, Mr. Lum was homgaaying video games with his roommate, Christopher
Lloyd Riley. (Id.; Statement of Christopher Lloyd RitéjRiley Stmt.”) at 1-2.)
When K'Hiry arrived, she looked disheeel and wet, so Mi.um offered to let
K’'Hiry use the bathroom to freshen up.ufh Decl. at 5; Riley Stmt. at 2.) Mr.
Lum and his roommate thereafter invitegl to play video games with them.
(Lum Decl. at 5; Riley Stmt. at 2.) Kiry declined and instead looked at her
MySpace webpage on Mr. mis computer, dancedd sang, and made sexual
innuendos. (Lum Decl. at 5; Riley Stmt.2a8.) K'Hiry left shortly thereafter,
and Mr. Lum states that he did not hang amappropriate contagtith her. (Lum
Decl. at 5.)

Conversely, Plaintiff alleges that

Defendant Lum’s roommate left the living room after

K'Hiry came over and Defedant Lum then had sexual

intercourse with K’Hiry on th couch in the living room.

He stopped having sexual intetcse with K'Hiry after

he noticed that she waswuirag her period and asked her

to “finish him off” with “head” (fellatio), which she

performed. K'Hiry then showered at Defendant Lum’s

residence and left crying<’Hiry then called her

therapist, Ms. Susan Denham, crying from a bus stop
about her sexual encounter with Defendant Lum.

* Mr. Riley’s statement is attaetl to Mr. Lum’s Declaration.



(Mem. in Opp’n to Mot. fo Summ. J., Exh. 2 at 5.)

Approximately a week after the first subject incident, K'Hiry again
texted Mr. Lum and askedshe could come to his resie. (Lum Decl. at 6;
Riley Stmt. at 3.) Again, Mr. Lumna his roommate were present, and she
allegedly hugged Mr. Lum as sheaived. (Lum Decl. at &Riley Stmt. at 3.) She
sat on the couch, but shortly thereafteticen that she was having her period and
had bled onto the couch cover. (Lum Dextl6; Riley Stmt. at 3.) Mr. Lum’s
roommate became embarrassed and leftabmto go upstairs. (Lum Decl. at 6;
Riley Stmt. at 3-4.) K'Hiry allegedlfollowed shortly after the roommate and
used the upstairs shower. (Lum Decl. aRey Stmt. at 4.) Mr. Lum claims that
K’Hiry returned downstairs and again maskxual comments. (Lum Decl. at 6.)
Mr. Lum states that he did not touch Kidiin an inapproprige manner, and she
left shortly thereafter._(Id. at 6.) Mcum claims that, aveek or two after
K'Hiry’s second visit, Plaintiff andwo other men appeared at Mr. Lum’s
residence. Plaintiff accused Mr. Lumssxually abusing K'Hiry, and the three
men assaulted Mr. Lum._(Id. at 6-7.)

Plaintiff says that he does notMeamuch information regarding the
second alleged incident, but only knows thaiccurred at Mr. Lum’s residence.

K'Hiry’s psychologist has counseled agsi asking K’'Hiry about the incidents,



because of the traumatic effects it will hareher. (Mem. in Opp’n to Mot. for
Summ. J., Exh. 2 at 6.)

Il PROCEDURAL BACKGROUND

On December 28, 2011, Plaintiffefd his Complaint for Damages
against the Government and Mr. Lum. (Dpo. 1.) In the Complaint, Plaintiff
alleges five causes of actions: (1) Neghgfailure to control/supervise against the
Government; (2) Negligent infliction of eshonal distress against the Government
and Mr. Lum; (3) Negligent training agat the Government; (4) Battery against
Mr. Lum; and (5) Intentional Infliction dEmotional Distress against Mr. Lum.
(1d.)

On January 27, 2014, Mr. Lufired his Motion to Compel
Representation, arguing that any alleégeongdoing occurred wlle he was acting
within the scope of his employment witle Government. (Doc. no. 58.) He
requested that the Court order that thev€oment be substitudeas the defendant
in his place and dismiss him from the lavwsild.) However, the Court denied
that motion, holding that “Lum’s meetingsth K'Hiry were not related to his
employment as a recruiter.” (Ordermyeng Without Prejudice Motion to Compel
Representation at 5 (doc. no. 69).) Twurt further determined that Mr. Lum’s

“conduct was not the type leas employed to perform as a recruiter for the



National Guard[;] . . . the two meetingsneanot within authorized time and space
limits for his employment[; and] . . .e¢hevidence does not establish that his
conduct was actuated by a purposedrove the National Guard because no
discussions regarding recruitment aced at his home.” _(Id. at 7.)

STANDARD

A motion to dismiss under Rule 12(b)df the Federal Rules of Civil
Procedure challenges the court’s subjeatter jurisdiction over the claims
asserted. Fed. R. Civ. P2(b)(1). “The objectiothat a federal court lacks
subject-matter jurisdiction ... may be raised by a party;, by a court on its own

initiative, at any stage in the litigation. .” Arbaugh v. Y & H Corp., 546 U.S.

500, 506 (2006) (citation omittedA Rule 12(b)(1) challege may be made on the

face of the complaint or by relying offidavits or any other evidence properly

before the court. Warren v. Fox FamWorldwide, Inc., 328 F.3d 1136, 1139 (9th

Cir. 2003);_St. Clair v. City of Cha; 880 F.2d 199, 201 (9th Cir. 1989). The

plaintiff must then “present affidavits any other evidence necessary to satisfy its
burden of establishing that the courtfact, possesses subject matter jurisdiction.”
St. Clair, 880 F.2d at 201.

When the Government moves to dismiss for lack of subject matter

jurisdiction on the basis of the discretary function exception, the court may



consider the challenged pleadings, as well as jurisdictional facts supplied by

affidavit, declaration, or other evidengeoperly before the court. Green v. United

States, 630 F.3d 1245, 1248 n.3 (9th Cir. 20T)e party asserting subject matter
jurisdiction usually bears the burdenesitablishing proper jurisdiction. See

Thornhill Publ’'g Co., Inc. v. Gen. Te& Elecs. Corp., 594 F.2d30, 733 (9th Cir.

1979). However, when the discretiopdunction exception is invoked, the
Government bears the burden of estélnhg that the exception applies. See

Whisnant v. United States, 400 F.3d 11¥¥81 (9th Cir. 2005); Bear Medicine v.

United States ex rel. Sec'y of the Degf the Interior, 241 F.3d 1208, 1213 (9th

Cir. 2001).

DISCUSSION

l. THE GOVERNMENT'S MOTION TO DISMISS

In essence, the Government argtieat the discretionary function
exception to the FTCA warrants dismissuits favor, because the Court lacks
subject matter jurisdiction over Plaintiff'satins. It argues that Plaintiff's First
(Negligent Failure to Control/Supervisand Third (Negligent Training) Causes of
Action are barred by the discretionary ftinn exception, because Plaintiff does
not allege that the Government via@dtany specific policy or regulation.

Furthermore, the Second Cause of sit{(Negligent Infliction of Emotional



Distress) must also be dismissed, becdisd.um was not acting within the scope
of his employment at the time thiie alleged incidents occurred.

A. Discretionary Function Exception

“Sovereign immunity is an impomé limitation on the subject matter

jurisdiction of federal courts.” Vacek U.S. Postal Serv., 447 F.3d 1248, 1250
(9th Cir. 2006). Normally, “[a] party mayring an action against the United States
only to the extent the government waiusssovereign immuty.” Valdez v.

United States, 56 F.3d 1177, 1179 (@ih 1995). The FTCA waives the

Government’s sovereign immunity for claims “arising out of the negligent conduct
of government employees acting withire thicope of their employment.” Soldano

v. United States, 453 F.3d 1140, 1145 ©th 2006) (citing Valdez, 56 F.3d at

1179). However, the discretionary fiion exception “restores the government’s
immunity in situations where its engylees are carrying out governmental or

‘regulatory’ duties.”_Fabev. United States, 56 F.3d 1122, 1124 (9th Cir. 1995).

Thus, the Government is not liable for:

Any claim based upon an act or omission of an employee
of the Government, exercigj due care, in the execution
of a statute or regulation, whether or not such statute or
regulation be valid, doased upon the exercise or
performance or the failure to exercise or perform a
discretionary function or duty on the part of a federal
agency or an employee thfe Government, whether or

10



not the discretion involved be abused.
28 U.S.C. § 2680(a) (2006)n(whasis added). In otheords, the Government
and its employees cannot be sued utide FTCA for claims based upon a
discretionary function of the governmenithe discretionary function exception is
said to “mark][ ] the bouhary between Congress’ willingness to impose tort
liability upon the United States and itsstte to protect certain governmental

activities from exposure to suit by private miduals.” Berkovitz v. United States,

486 U.S. 531, 536 (1988). “Where the excaptpplies, no federaubject matter

jurisdiction exists.”_In re GlaciéBay, 71 F.3d 1447, 1450 (9th Cir. 1995) (citing

Lesoeur v. United States, 21 F.3d 965, 967 (9th Cir. 1994)).

Courts apply a two-part test &malyze whether the discretionary

function exception bars a particular chai Alfrey v. United States, 276 F.3d 557,

561 (9th Cir. 2002). First, the court mugcide “whethethe challenged conduct
is discretionary, that is, whether it ‘invoég] an element of judgment or choice.”

Id. (quoting_Fang v. United States, 148dF1238, 1241 (9th Cir. 1998)). “This

element is not met ‘when a federal stat regulation or policy specifically
prescribes a course of action for an emgpk to follow . . . .” _Id. (quoting Fang,
140 F.3d at 1241).

Second, if the challenged condistiscretionary, the court “must

11



determine whether that judgment istioé kind that the discretionary function
exception was designed to shield.” (guoting Berkovitz, 48&.S. at 536). The
purpose of the discretionary functionception is to “prevent judicial second-
guessing of legislative and administratdecisions grounded in social, economic,
and political policy through the medium ah action in tort.”_Berkovitz, 486 U.S.
at 536-57 (internal quotation marks antaton omitted). Thus, the discretionary
function exception protects “only governmal actions and decisions based on
considerations of public policy.” Id. &B37. “It is not necessary for the
government to prove a conscious decisioseleon a policy analysis.” Weissich v.

United States, 4 F.3d 810, 813 (9th Cir. 1993) is enough that the choice is one

to which a policy analysis may apply.” Id.
If the discretionary function excepti@pplies to a particular claim,
the court lacks subject matter jurisdictiover that claim and the claim must be

dismissed._Bibeau v. Pac. Nw. Resedfolnd., Inc., 339 F.3d 942, 945 (9th Cir.

2003);_see also Mundy v. United Stat@83 F.2d 950, 952 (9th Cir. 1993). While

the burden of proving the applicability thfe discretionary function exception falls
on the Government, the “plaintiff must adeara claim that isaicially outside the
discretionary function exception in ordergiorvive a motion talismiss.” _Doe v.

Holy See, 557 F.3d 1066, 1084 (9th @009) (quoting Prescott v. United States,

12



973 F.2d 696, 702 & n.4 (9th Cit992)) (quotation marks omitted).

B. First and Third Causes of Action

The Government first seeks dismissal of Plaintiff's First (Negligent
Supervision/Control) andhird (Negligent Training) Causes of Action based on
the discretionary function exception. & overnment argues that, under the Ninth

Circuit’s holdings in Doe vHoly See, 557 F.3d 1066t(0Cir. 2009), and Vickers

v. United States, 228 F.3d 944 (9th @®B00), the discretionary function exception

requires dismissal of the First and Th@duses of Action. Relying primarily on
Holy See, in which the Ninth Circuit hetdat policy of not firing priests for their
abusive acts was covered by a similescretionary function exception, the
Government contends that the regulatiomsd by Plaintiff in his Complaint do not

iImpose mandatory training asdpervision duties on the

HIARNG. Similar to Holy See, Plaintiff vaguely

references a policy but hasléal to set forth a specific

policy or regulation that the United States has violated.

Further, Plaintiff has failed to set forth any evidence that

the United States had no discretion in implementing the

manner in which DefendahtJM was supervised.
(Mot. at 8-9.) The Government furthargues that Mr. Lum received proper
supervision, as evidenced by his moyttunseling sessiormd annual review,

as well as the HIARNG's investigation inRdaintiff's allegations. (Id. at 9.)

As to the Third Cause of Actin for Negligent Training, the

13



Government argues that the Ninth Citcwas recognized that the training of

employees is another “discretionary” act undely See and Vickers._(Id. at 10.)

The Government additionally referend&grkhart v. Washington Metropolitan

Area Transit Authority, 112 F.3d 120D.C. Cir. 1997), for the proposition that

[tlhe extent of training with which to provide employees

requires consideration of fiscal constraints, public safety,

the complexity of the taskvolved, the degree of harm a

wayward employee might causmd the extent to which

employees have deviatéwm accepted norms in the

past. Such decisions are surely among those involving

the exercise of political, stal, or economic judgment.
112 F.3d at 1217. The Government arguasttie regulations cited by Plaintiff
“do not impose any specific and mandatduies as to the training provided by
HIARNG to Defendant Lum.”(Mot. at 11.) Rather, thGovernment claims that
“the factors which drove the scope ditring given to military recruiters were
based on policy considerations, including but not limited to the resources afforded
to the military unit. (Id. (citing Santos Dk { 8).) The Gowament further argues
that Mr. Lum was provided with extensitraining, including 240 hours at the
Army National Guard Recruiting and Retiem NCO Course and the Prevention of
Sexual Harassment trainingoprded by the State of Hawaii. (ld. (citing Santos
Decl. 11 6, 8).)

In opposition, Plaintiff argues thae properly alleged claims of

14



(1) general negligence, (2) negligemiliction of emotional distress, and

(3) negligent failure to train, supervise, and discipline Mr. CuMem. in Opp’'n
at5.) In support of his argument, Pl#frrecites paragraph8 through 39 of his
Complaint. (Id. at 5-9.) He also pasrtb Mr. Lum’s Declaration, in which Mr.

Lum states that he was attemptingdoruit K’'Hiry and make contacts with

Plaintiff, a well-known MMA fighter. (Id. al0.) Plaintiff claims that Mr. Lum’s
explanation of his actions “comport withe policies and regulations, identified
through discovery in this matter, thatposes mandatory duties upon the command
structure of the Hawaii Armilational Guard that werdearly not adhered to in

the recruiting of leads suas K'Hiry.” (Id. at 11.)

Additionally, Plaintiff highlights tle various policies and regulations

> With regard to the First CauséAction, the Complaint identifies
various rules, regulations, or policiabegedly requiring the Government to
exercise sufficient control over Mr. iy including National Guard Regulation
600-21, Army Regulation 60P09, and Department dfefense Directive 6495.1,
which prohibit Mr. Lum from engaging in sgal harassment, sexual assault, or a
personal relationship with potea recruits. (Compl. § 28.) Plaintiff also cites to
National Guard Regulation 385-10, whirequires the National Guard and Mr.
Lum’s supervisors to identify, repodyaluate, minimize, and/or eliminate
operating hazards, errors and accidents. Y([29.) As to the Third Cause of
Action, Plaintiff alleges that the Governmdailed to properly train Mr. Lum, in
violation of National Guard Regulati@®0-21, Army Regulation 600-20, and
Department of Defense Directive 6495(1d. 1 37.) Although Plaintiff cites to
these various regulations in his Comptale does not raise them in connection
with the present Motion.

15



that he claims the Government violatdeirst, the United Sttes Army Recruiting
Command’s “Recruiting Operations” manytde “Recruiting Operations manual”)
states at section 4-10 that, “[o]f couraecommander cannot direct recruiters to
simply ‘go out and prospect!” Like anyhar tactical mission, prospecting must be
planned and purposeful if it is to biestive.” (Mem. in Opp’n at 11 (quoting

Exh. 4 at 4-3, § 4-10) (emphasis omijt¢dSection 4-13 advises commanders of
their planning duties, stating that “[t]legent nature of recruiting requires
commanders to carefully studyd map the market so thegn direct their forces

to the most target-rich @as. Commanders at all lé&vdave tools that help
determine where, when, and htovprospect most effaeely. At station level
commanders must consider their strengittesaknesses, opportunities, and threats
(SWOT), recruiting functions analysis, apgbspecting analysis to prepare their
recruiting operation plan (ROP)(Id. at 11-12 (quoting Exh. 4 at 4-4, § 4-13).)
The ROP is a “continuous process” thagégims with a detailed analysis of the
recruiting environment and culminat@sa synchronized operational plan to
accomplish the mission. Subordinate glagven though market driven, must be
nested in the next higher echelon’s pla@ce implemented, the ROP must be
continuously monitored and adjusted iteesary to redirecperations or exploit

timely opportunities.” (Id. at 12 (quotirigxh. 4 at 4-8, 8§ 4-40) (emphasis

16



omitted).)

Plaintiff also relies on the publitan titled “Personnel Procurement:
Army National Guard Strength Maintemze Program,” NGR-601, April 28, 2006,
issued for use throughout the Army Natb Guard (the “Personnel Procurement
regulation”). (Mem. in Opp’n, Exh. 6.)Plaintiff claims that the policies and
practices contained therein “impose cer@duies on the command structure of the
Hawaii Army National Guard.” (Mem. in@gp’n at 13.) In particular, Plaintiff
claims that the duties of commanders uad “[d]evlop[ing] organizational plans

and strength studies that integratendgraphic analysis for military command

® Plaintiff's Exhibit 5 to his memorandum in opposition originally spliced
together sections from the April 28, 200&rsonnel Procurement: Army National
Guard Strength Maintenance ProgramGR 601-1, with the August 4, 2006
pamphlet entitled “Personnel Procuremeérmy National Guard Strength
Maintenance Program,” NG Pam. 601-lubSequent to the hearing on the present
Motion, Plaintiff filed his Amended Exhibits “5” and “6” to Plaintiff's
Memorandum in Opposition to Defenddsited States of America’s Motion to
Dismiss Complaint. (Doc. n®@1.) Therein, he attael Exhibits 5 and 6 with
little explanation. The Couthen ordered Plaintiff tolarify whether the Amended
Exhibits merely corrected the previousiysfiled exhibits, or contained further
policies and procedures noteddy before to the Cour{Doc. no. 92.) Plaintiff
clarified that the amended Exhibit 5 isngly a correction of the previously filed
Exhibit 5 that removed the portions of it 6 erroneously included therein.
(Doc. no. 94.) However, Plaintiff statétat Exhibit 6 included five new pages,
which purported to evidence “generaldrmation about the command structure,
roles, duties, and responsibilities that ewighin the” HIARNG. (Id. at 3.) For
the purposes of this Order, the Couferences Exhibits 5 and 6 as they are
attached to Plaintiffs Amended Exhibits “5” and “6.” (Doc. no. 91.)

17



structure location/relocation, organizatiand reorganizations to determine the
impact command structure changes Wwale on the future structure and
composition of the [Army National Guardh SM [“strengtimaintenance”], and
to ensure that RRNCOs [*Recruitimgd Retention Non-Commissioned Officers”]
are focusing on the most lative markets.” (Id. at 14 (quoting Exh. 6 at 7, 8§ 2-
11) (emphasis omitted) (explanatornatkets added).) The Recruiting and
Retention Sergeant Majors are respondilméassist[ing] . . . in developing the
State SM Plan and implementing andnoring the State SM Program.”_(Id.
(quoting Exh. 6 at 8, § 2-16).) TiRecruiting and Retention Non-Commissioned
Officers in Charge are tasked witte$tablish[ing] performance standards,
monitor[ing] and evaluaitig] RRNCOs on the overall effectiveness of their
recruiting and retention activities/prografmgld. at 14-15 (quoting Exh. 6 at 9,
§ 2-17).)

With regard to the publicationtled “Personnel Procurement: Army
National Guard Strength Maintenance Program,” NG R#h-1, August 4, 2006
(“Personnel Procurement pamphlet”), Plaintiff points to the policy of
“prospecting,” which is a “systematicontinuously planned approach to
generating leads.”_(ld. at 12 (citing Exhat37, § 5-2).) Plaintiff argues that the

Government recognizes that focusing @ehter[s] of Interst (COIl) or Very

18



Influential Person[s{VIP)” in recruiting effors “expand[s] the RRNCQO'’s
contacts, and permit[s] agsto a broader segment of the population.” (ld. at 13
(quoting Exh. 5 at 39, § 5-3b).)

Plaintiff alleges that these polisi@nd regulations impose mandatory
duties upon the command structure of thARING to “plan, monitor, and adjust
its recruiting efforts in a systematic way(ld. at 15.) He contends that “the
systematic degree of planning, monitoriagd adjusting simply did not exist with
the program as implemented by the RR&[GRecruiting and Retention Sergeant
Major”] Douglas Kurt Jackson who supervised. Sgt. MikeRamirez . . . [who]
was Defendant Lum’s immedesupervisor.” (Id. (explanatory brackets added).)
Plaintiff concludes that the “lack of sgshatic planning, monitoring, and adjusting
resulted in exposing K’'Hiry, a vulnerablenfale recruit lead, to a very junior
RRNCO, Defendant LUM, wise intentional and/or negligent acts of misconduct
ultimately caused K’'Hiry serious emotional distress.” (Id.)

At the outset, this Court notes that various courts have held that

decisions relating to the supervision of#ayees are discretionary. See Holy See,

557 F.3d at 1084 (noting that the Ninth Circuit has “held the . . . supervision . . . of

employees to be discretionary actfNurse v. United States, 226 F.3d 996, 1001

(9th Cir. 2000) (noting that claims for negligent supervision and training “fall

19



squarely within the discretionary fuimn exception”); Burkhart, 112 F.3d at 1217

(holding that decisions concerning the swmon of employees are discretionary

in nature and therefore, immune from gidl review); Attallah v. United States,

955 F.2d 776, 784 (1st Cir. 1992) (noting tttadw, and to what extent the [United
States] Customs Service supervisegitgployees certainly involves a degree of
discretion”). As to theexond prong, courts have alseld that the manner in
which the United States superviseseitsployees involves the types of judgment

that the discretionary function exceptionsaesigned to shield. See Holy See,

557 F.3d at 1084 (holding that the decisiomaoiv to supervise an employee is the
type of judgment that the discretiary function exception was designed to
protect); Vickers, 228 F.3d at 950 (noting that courts “have held that decisions
relating to the . . . supervision of erapées usually involve policy judgments of
the type Congress intended the discreiy function exception to shield”);
Burkhart, 112 F.3d at 1217 (holding thatifervision choices . . . are choices

susceptible to policy judgment”) (quation marks omitted)Tonelli v. United

States, 60 F.3d 492, 496 (8th Cir. 19@%ting that “[i]ssues of employee
supervision . . . generallpvolve the permissible exesa of policy judgment and
fall within the discretionary function exception.”); Attallah, 955 F.2d at 784

(noting that “how, and to what extettie [United States] Customs Service

20



supervises its employees certainly involves policy considerations of the kind
that Congress sought to protect throtigd discretionary function exception”).
Similarly, courts have held thdecisions relating to the hiring,

training, and retention of employees argcdetionary. See Holy See, 557 F.3d at

1084 (noting that the Ninth Circuit has held the hiring, training, and retention of
employees to be discretionary acts); Nurse, 226 F.3d at 1001 (noting that claims
for negligent training “fall squarely with the discretionary function exception”);
Burkhart, 112 F.3d at 1217 (holding that decisions concerning the hiring and
training of employees are discretionary in nature and therefore, immune from
judicial review). In addition, such decisiohave been held to bat the very least,
susceptible to a policy analysis. See Vickers, 228 F.3d at 950 (noting that courts
“have held that decisions relating to the training . . . of employees usually
involve policy judgments of the type Cowegs intended the discretionary function
exception to shield”).

In the present case, Plaintiff failo provide the Court with any
mandatory governmental policy or regutettithat was allegedly violated by the
Government in its supervision or trainiogMr. Lum. The Court notes that, other
than case law broadly discussing genergligence, Plaintiff provides absolutely

no legal authority for holding thatehGovernment’s allegedly negligent
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supervision or training can overcortine discretionary function exception.

1. Discretionary Conduct

Turning to the two-part tedhe Court considers whether the
challenged conduct is discretionary. Thevernment cites to Ninth Circuit law
holding that training and supervision igliacretionary function. In response,
Plaintiff’s citations to various provisignwithin the Recruiting Operations manual
(Exhibit 4), the Personnel Procuremeamphlet (Exhibit 5), and the Personnel
Procurement regulation (Exhibit 6) do ndéntify any mandatory law, policy, or
regulation, other than to state general job ddti@he Court holds that, if
anything, Plaintiff’'s exhibits support tli&overnment’s arguments that recruiters
and their supervisors must exercise digarein the performance of their duties.
Section 4-10 of Exhibit 4 only advises recruiters and their superiors that

“prospecting must be p@ed and purposeful” @avoid “wander[ing] the

" In his Complaint, Plaintiff cites thlational Guard Regations 600-21 and
385-10, Army Regulation 60R9, and Department diefense Directive 6495.1
that supposedly required the Governmerttamn and supervise Mr. Lum. (Compl.
19 28-29.) The Government argues irMistion that these regulations do not
create any mandatory training and supeowisluty. (Mot. at 8-9.) However,
Plaintiff relies on other manisaand regulations in his memorandum in opposition,
rather than the regulations cited in Biemplaint. Because Plaintiff does not
address these regulations in his memauamch opposition, the Court assumes that
Plaintiff is not relying on these regulations to support his position against the
discretionary function exception, and titbhe Court does not coider them here.
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neighborhoods looking for potential recrumissitting at their desks day after day
dialing numbers out of the local phone bookiMiem. in Opp’n, Exh. 4 at 4-3, § 4-
10.) This section does not specify a matody policy or procedure, but merely
offers general advice. Next, sexti4-13 advises commarrddo create a

recruiting operation plan to best utilize the@sources and direct them in the most
efficient way possible. Commanders adwiaed that they “have tools that help
determine where, when, and htevprospect most effégely. At station level
commanders must consider their strengths, weakness, opportunities, and threats
(SWOT) recruiting function analysis and prospecting analysis to prepare their
recruiting operation plan.”_(Id. at 4-8,4-13 (emphasis added).) This section
clearly demonstrates that commandengehdiscretion to create an effective
recruiting plan, based on their consideration of the various factors in their
particular situations. It is up theromanders to “determine where, when, and
how” to develop recruiting plans. (IdMoreover, the recruiting plan must be
“continuously monitord and adjusted if necessaryréalirect operations or exploit
timely opportunities.” (Id. at 4-8, § 4-40These adjustments would necessarily
involve the judgment and discretion of t@mmanders and their subordinates. In
other words, the Government employee® atdiscretion to create and maintain

the most effective recruitment plamvokes the discretionary function exception
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and shields their actions from judicial scrutiny.

Plaintiff additionally points to ta Personnel Procurement regulation,
arguing that it contains recruiting paés and practices that impose certain
mandatory duties on the HIARNG. Forample, commanders are directed to
develop plans to achievetablished end strength goa#s)d others are charged
with establishing performance standards, monitoring and evaluating subordinates,
and other recruitment activitiegMem. in Opp’n at 14-1%citing Exh. 6 at 9, § 2-
17).) However, Plaintiff again fails fmoint out any mandatory regulation or
policy in the Personnel Procurement regulation relating to Mr. Lum’s training or
supervision that the Government may has#ated. The sections discussed by
Plaintiff merely stand for the propositidimat commanders ate develop a plan
and help recruiters in their recruiting efforts.

Even when given an opportunity to clarify the importance of Exhibit
6, the most that Plaintiff could do watate that the Personnel Procurement
regulation provides “general informati about the command structure, roles,
duties, and responsibilities that existwn the Hawaii ArmyNational Guard.”

(Pl.’s Supplemental Br. at 3.) Plaintdbes not direct the Court to any specific
regulation or policy within the Peyanel Procurement regulation that the

Government allegedly violated, other tharobserve that the officers at various
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levels “have specific duties and responrigibs to systematically plan, develop,
implement, monitor, and adjust the overaltnuiting efforts . . . .” (Id.) The fact

that personnel at various levels have certain job responsibilities does not evidence
any mandatory policy or regulation.

At the hearing on this Motion, Plaintiff argued that the operative
governmental policies or regulationatldefeat the discretionary function
exception concern the command structuretsuiting plan and the execution of
that plan. In particular, he argued tha policy of “prospeting” with COls and
VIPs establishes the existence of a Gorent policy to target groups such as the
MMA community, which led MrLum to pursue K’'Hiry as possible recruit in an
effort to make connections through Plé&intHowever, Plaintiff still fails to
identify any specific policy employed byelGovernment as to “prospecting”
recruits. Exhibit 5 to his memorandumopposition, which discusses COls and
VIPs, only identifies the benefits thatCOI or VIP may provide, but does not

mandate any particular action with regard to prospecting COls or®V(Rem. in

® The relevant section on CQdsd VIP merely provides:

Recruiting and retention success may be difficult to
achieve without the help ofdéle individuals. COI's and
VIP’s are available to RRNCQzecause of their contacts.
The COI/VIP expands the RRNCO's contacts, and
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Opp’n, Exh. 5 at 38-39, § 5-3.) Rathdre Personnel Procurement pamphlet offers
guidance as to effective recruiting and segjg that certain types of individuals
may be useful contacts. (Mem. in Oppixh. 5 at 37, § 3-) Indeed, Mr. Lum
only states in his declaration th#te Marketing NCO [*Non-Commissioned
Officer”] at the Guard had told me abdhis [that the HIARNG advertised in a
local MMA magazine] and suggestedatithe MMA community would be a good
group from which to recruit.”(Lum Decl. at 4 (explanaty brackets added).) Mr.
Lum does not identify any statute, regidn, or policy that he was bound to
follow, but states that he based his@ts off of a tip from a fellow HIARNG
member. Thus, the material cited by Pifiloes not mandate any specific policy
or regulation that the Government allegedly violated.

As stated by the United Stategf@eme Court, the discretionary

permits access to a broadgegment of the population.
RRNCOs, who ask for and eisheir COI/VIPS’, [sic]

help enhance their chancessofccess and are often more
efficient. A COI might behe owner of a local business
who employs ARNG members in the unit nearby.
He/she supports the ARN&hd its members and will
refer individuals to the RRNCO from time to time.
Another example of a COI the veterans representative
at the State employment office. The individual talks with
recently separated service members who are seeking
employment.

(Mem. in Opp’n, Exh5 at 39, § 5-3b.)
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element is not met where “a federal stat regulation, or policy specifically
prescribes a course of action for anpéogee to follow.” Berkovitz, 486 U.S. at
536 (internal quotation marks andation omitted). In such event, our inquiry is at
an end, and the discretiary function exception doest apply because “the
employee has no rightful option but to adhier¢he directive.”_Id. However, in
the present case, Plaintiff does not offay statute, regulation, or policy that
prescribes a mandatory course of actigtt regard to Mr. Lum’s training and
supervision. Rather, it apprs from the regulations apdlicies cited by Plaintiff
that the Government employees are githentools and information to use their
discretion in creating recruitment plans theg best tailored to their particular
areas and situations. Thect that the creation and menance of such plans are
mandated does not evidence any policy gulation that the Government violated

with respect to the implementation of those pfarfhus, the Court holds that the

? Although not germane to the distionary function analysis, the
Government has provided evidencattMr. Lum was properly trained and
supervised, while Plaintiff fails to pvide any evidence that the Government
breached any of the policies it highliglitsm the Recruiting Operations manual,
Personnel Procurement manual, or PansbRrocurement regulation. Without
citing to any evidence, Plaintiff baldly gelaims that “the systematic degree of
planning, monitoring, and adjusting silpplid not exist with the program as
implemented by RRSGM Douglas Kurt Jaok who supervised . . . Sgt. Mike
Ramirez . . . [who] was Dendant LUM’s immediateugpervisor.” (Mem. in
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Government has upheld its burden in denraimg that the acts complained of by
Plaintiff are all discretionary in natuead require an element of judgment or
choice, and that Plaintiff has failed to idinany mandatory statute, regulation, or
policy that falls outside of thdiscretionary function exceptioh.

2. Susceptible to Policy Analysis

Because this Court has determirledt the Government’s conduct is
discretionary, it must next termine “whether that judgment is of the kind that the
discretionary function exception was designte shield.” _Berkovitz, 486 U.S. at
536. Although not discussed at any lengyteither party, it appears that the
training and supervision of Mr. Lum aresseptible to policy aalysis. See Holy
See, 557 F.3d at 1084-85 (retention andhm@f supervision of employee were
type of judgments that discretiondnnction exception was meant to protect);
Burkhart, 112 F.3d at 1217 (trainingemnployees requires consideration of

financial constraints, public safety,raplexity of tasks involved, which are

Opp’n at 15.) Based on the record efi, the Court cannot say that the
Government failed to train arad/supervise Mr. Lum properly.

' The Court also agrees with thew@rnment’s position that Plaintiff's
recent attempts to charadger his claims against tli@overnment as “general”
negligence claims necessarigils. Even if the Counvere to accept this belated
claim of “general” negligece, Plaintiff has still not pointed to any mandatory
statute, policy, or regulation thtiite Government allegedly violated.
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decisions “among those involving the exercise of political, social, or economic
judgment”). The Government also argtiest the regulations are actually based on
a number of governmental policy cons@sons, including available funding and
recruitment needs. As such, the Court ditlgat the Government’s actions at issue
here are susceptible to policy analysid anvolve the type of judgments protected
by the discretionary function exceptiomherefore, the discretionary function
exception precludes suit against the Government for its actions relating to Mr.
Lum’s training and supervision, and the Court thus DISMISSES the First and
Third Causes of Action against the Government.

C. Second Cause of Action

As to the Second Cause of Amti Plaintiff alleges that the
Government “is further liable for Dafdant Lum’s negligent infliction of
emotional distress under a theory of @speat superior because most of his
conduct was the kind he is employeg&form as a recruiter, his conduct
occurred substantially within the authorizede and space limits, and was at least
partially actuated by a purpose to servdéeDddant United States of America.”
(Compl. 1 34.)

In its Motion, the Governmenthkas the position that Mr. Lum was

not acting within the scope of his employrheren he allegedly assaulted K'Hiry.
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The Government argues that the waives@iereign immunity “extends only to
the actions of its employees when they‘aoting within the scope of [their] office
or employment.”™ (Mot. at 12 (quoting 28 U.S.C. 88 1346(b)(1) & 2679(b)).)

Citing to Kang v. Charles Pankow Assoemt5 Haw. App. 17-8, 675 P.2d 803,

807-08 (1984), the Government argues,thatler Hawaii law, “the employer can
only be held liable under the doctrine of respondeat superior for the negligent acts
of his employees when 1) the actionsthietype of duties that the employee is
expected to perform, 2) it occurs substdlyti&ithin the authoized time and space
limitations and 3) there is some direct birte the interests of the employer.”
(Mot. at 13 (citing Kang, 5 Haw. App. @t8).) The Government contends that
sexual assault falls outside of the dutiest thilitary recruitersare expected to
perform and confers no benefit on theARING, and the alleged assault took place
at Mr. Lum’s residence, which is an wrnlorized location outside of the time and
space of Mr. Lum’s employment. (ld.E8-14.) As such, because Mr. Lum was
not “acting within the scope of [his] offe or employment” the Court lacks subject
matter jurisdiction over the Second Cause of Action.

In response, Plaintiff points to the use of the HIARNG's targeting of
COls and VIPs in its recruiting effortgMem. in Opp’n at 13 (citing Exh. 5 at 38-

39, § 5-3).) Plaintiff claims that, despMyr. Lum’s denial of improprieties toward
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K'Hiry, “it is clear from the declaratin of Defendant LUMhat he was acting
within the scope of his employment astéstified that he was cultivating K’'Hiry
as a lead to make contact with Plainaf either a COI or VIP to meet the overall
recruiting goals . . . .” (Id.)

Despite Plaintiff's attempts to amacterize Mr. Lum’s actions as
comporting with his recruitment dutiesgetlCourt agrees with the Government’s
analysis. As the Court previously rdle its Order denying Mr. Lum’s Motion to
Compel Representation, Mr. Lum waat acting within the scope of his
employment when the subject incidentsgdigly occurred at his residence. For
that previous motion, the Court loak& Hawaii law regarding respondeat
superior, which relies on the Restatem@scond) of Agency § 228. See Villeza

v. United States, CV. NO. 05-00043 JNBMK, 2006 WL 278618, at *3 (D. Haw.

Jan. 5, 2006) (citing Hendson v. Prof’l Coatings Corp., 819 P.2d 84, 88 (Haw.
1991)). Section 228 provides:

Conduct of the servant is within the scope of employment
if, but only if:
(a) it is of the kind he is employed to perform;
(b) it occurs substantially within the authorized
time and space limits; [and]
(c) it is actuated, at least in part, by a purpose to
serve the master(|.]

Restatement (Second) of Agency § 22& Villeza, 2006 WL 278615, at *3.
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The Court determined that, baswuthe facts before it (i.e., Mr.
Lum’s Declaration), although Mr. Lum had the goal of recruiting K’'Hiry or
making contacts with her father, Mr. Lumas not acting within the scope of his
employment when K’Hiry visited his residence during the two subject incidents.
This Court stated:

Lum fails to meet his burden of establishing by a
preponderance of the evidence that his conduct during
the two occasions K’hiry was at his home fell within the
scope of his employment adNational Guard recruiter.
Although Lum presents hisdglaration which claims he
intended to recruit hema her father’s friends, no
discussions regarding recruiting occurred at these
meetings. Instead, Lum was playing video games while
she was dancing, singing, and making sexual comments.
This conduct was not the type he was employed to
perform as arecruiter for the National Guard. Further,
the two meetings were not within authorized time and
gpace limitsfor his employment; rather they were at his
home, after work, during the afternoon and evening.
Lastly, the evidence does not establish that his conduct
was actuated by a purpose to serve the National Guard
because no discussions regarding recruitment occurred
at hishome. The Court therefore finds that Lum fails to
meet his burden of establishing by a preponderance of the
evidence that his actions were within the scope of his
employment.

(Order Denying Without Prejudice Mot. @ompel Representation at 7 (emphases
added).)

The factual record before the Cobigs not changed in the ten months
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since the Court heard the Mlan to Compel Representati. Mr. Lum has offered
his version of events in his Declarati@md Plaintiff only offers the inadmissible
hearsay statements contained in his owswans to interrogatories. (See Mem. in
Opp’n, Exh. 2.) At the hearing on this matter, Plaintiff only restated the
uncontroverted fact that Mr. Lum had hdge recruit K'Hiry or make contacts
within the MMA community tancrease his recruiting statistics and concluded that
Mr. Lum was following somdirective within the scope of his employment to
recruit within the MMA community. Platrif does not provide the Court with any
additional information that would changes Court’s analysis regarding the scope
of Mr. Lum’s employment. As sucbgcause Count Il is based entirely on a
respondeat superior theory and the Cadtieres to its previous holding that Mr.
Lum was not acting within the scopelo$ employment at the time that he
allegedly sexually assaulted K'Hiry,élCourt DISMISSES the Second Cause of
Action as to the Government.

Accordingly, the Court GRANTS the Motion to Dismiss and
dismisses all claims agairtbie Government. The aatemplained of by Plaintiff
fall within the discretionary function exciegn, and Plaintiff has not identified any
mandatory policy or regulation. Furthesre, the Court hoklthat Mr. Lum was

not acting within the scope of his employmanthe time of the subject incidents.
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I SUPPLEMENTAL JURISDICTION

Based on the Court’s holdings herein, the Court dismisses the
Government as a defendant in this caBbis case was origaily filed in this
Court on the basis of federal questionPéantiff had sued the Government, in
addition to Mr. Lum, asserting FTCand state-law claims. Now that the
Government is no longer a party to thisegaall that remains are state-law claims
against Mr. Lum, a non-divee party. The Court thus considers whether to
exercise its supplemental jurisdiction ttaia the case, or dismiss it for lack of
subject matter jurisdiction.

The federal supplemental jurisdiction statute provides that, “in any
civil action of which the district courts have original jurisdiction, the district courts
shall have supplemental jurisdiction ovéradher claims that are so related to
claims in the action within such originakisdiction that they form part of the
same case or controversy under Articleofithe United States Constitution.” 28
U.S.C. 8§ 1367(a). A district court mdecline to exercise supplemental
jurisdiction over a state law claim if:

(1) the claim raises a novel or complex issue of State law,

(2) the claim substantially pdeminates over the claim or

claims over which the district court has original
jurisdiction,
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(3) the district court has dismissed all claims over which
it has original jurisdiction, or in exceptional
circumstances, there are other compelling reasons
for declining jurisdiction, or

(4) in exceptional circumstance, there are other
compelling reasons for declining jurisdiction.

28 U.S.C. § 1367(c) (emphasis added).
The Ninth Circuit has recognidehat courts may considsuia sponte
whether to continue exercising supplemejuasdiction over solely state claims.

See Acri v. Varian Assocs., Ind.14 F.3d 999, 1001 n.3 (9th Cir. 1997)

(suggesting that a district court may, but need not, deaalsponte whether to
continue exercising supplemental jurcdn under 28 U.S.C. 8 1367(c)(3) once

all federal law claims havieeen dismissed). In deciding whether to exercise
supplemental jurisdiction under 28 U.S81367(c), “a district court must
undertake a case-specific analysis to determine whether declining supplemental
jurisdiction comports with the undgnhg objective of most sensibly
accommodating the values of economynvenience, fairness, and comity.”

Bahrampour v. Lampert, 356 F.3d 969, 97& (@ir. 2004) (internal quotations and

alterations omitted).

In the present case, the Court vei¥ercise supplemental jurisdiction
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over Plaintiff's remaining claimsin considering judicial economy and
convenience, the Court notes that thisechas been pending for over three years,
with trial only a few months away. Itauld make little sense to dismiss this case,
only to have the parties relitigate tleistire matter from the beginning in state
court. To do so would undoubtedly catise parties to expend great time and
expense just to reach tluarrent stage of litigation. Furthermore, the remaining
issues presented herein—claims for battergt intentional and negligent infliction
of emotion distress arising from an gkl sexual assault—are not particularly
complex or unique such that the statartevould be a more appropriate venue.
The Court is familiar with the facts and law presented in this case, and it is more
than capable of competently overseeingdisposition of the remaining claims.
Accordingly, the Court determindisat, in considering the valuesexfonomy,
convenience, fairness, and comity espousethe Ninth Circuit, it will exercise
supplemental jurisdiction over the remaining claims.

CONCLUSION

Accordingly, the Court GRANS the Government’s Motion to
Dismiss, because the discretionary funtixception divests the Court of subject
matter jurisdiction over Plaintiff's clens against the Gowement, and Mr. Lum

was not acting within the scope of keisiployment when he allegedly assaulted
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K'Hiry. Additionally, the Court elects texercise supplemental jurisdiction over
Plaintiff’'s remaining chims against Mr. Lum.
IT IS SO ORDERED.

DATED: Honolulu, Havaii, March 16, 2015.

s D)
st BEEe TRy

/S/ Barry M. Kurren
Barry M. Kurren
United States Magistrate Judge

Thompson v. United States of Americaaét CIV. NO. 11-0079BMK; ORDER GRANTING
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