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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAI'I

FRANCISCO FRANSON and CIVIL NO. 16-00096 DKW-KSC
JORDON TOPINIO,
ORDER GRANTING IN PART AND
Plaintiff, DENYING IN PART DEFENDANT
CITY AND COUNTY OF

VS. HONOLULU'S MOTION TO

DISMISS COMPLAINT
CITY AND COUNTY OF

HONOLULU; VINCENT MORRE;
NELSON TAMAYORI; JOSEPH
BECERA; and LOUIS M. KEALOHA,

Defendants.

ORDER GRANTING IN PART AND DENYING IN PART
DEFENDANT CITY AND CO UNTY OF HONOLULU'’S
MOTION TO DISMISS COMPLAINT

INTRODUCTION

On September 5, 2014, Francisco FrareswhJordon Topiniwere assaulted,
allegedly without cause, by Honolulu RediOfficer (“HPD”) Vincent Morre at a
game room, while he and HPD OfficdMglson Tamayori and Joseph Becera were
on duty. Plaintiffs allege that the assault, a post-assault cover-up, and unspecified
HPD policies were unlawful. They brirdgims against the three HPD Officers,
HPD Chief Louis Kealoha, and the Capd County of Honolulu (“City”) for

violations of state and federal lanBecause Plaintiffs’ 42 U.S.C. § 1983 municipal
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liability and negligent training and/ougervision claims against the City are
conclusory and lack factual specificityethare deficient as currently alleged.
Accordingly, the City’s motion to dismes is GRANTED in part with leave to
amend, as set forth more fully below. Trhetion is DENIED to the extent the City
seeks dismissal of Plaintiffs’ negligesbased claims as a matter of law.

BACKGROUND

l. September 5, 2014 Incident

According to Plaintiffs, while oduty on September 5, 2014, HPD Officers
Morre, Becera, and Tamayori demandedyeatrd gained access to a game room
located on Hopaka Street in search of a fugitive. Plaintiffs were patrons of the
game room and were seated next to eaodron front of gaming machines when the
three officers entered. Complaint 11 13-15.

Plaintiffs allege that Morre approaath Topinio and ordered him to remove
his hat. Topinio complied, but Morkécked Topinio in the face, unprovoked.
Morre then continued his search of thengaroom and returndd the area where
Plaintiffs were seated. Complaint §§16- The Complaint alleges that, again
without provocation, Morre “puncheklicked, and struck” Franson, “then
proceeded to again intentionally kick@dinio and threw a chair/stool striking Mr.

Topinio in the head.” Complaint § 18Tamayori and Beceralegedly withessed



Morre assault Plaintiffs, but failed or refd to intervene. Complaint § 19. The
three HPD Officers thereafter left the game room together.

Franson and Topinio comte that Morre, Tamayorija Becera agreed to and
purposely omitted the assault from their dagent reports of the incident in an
attempt to conceal it. Mooser, Becera allegedly madwaterially false statements
to “law enforcement that he did not wisseDefendant Morre strike Mr. Topinio” in
order to conceal the assault. ComplainR§fR2. Plaintiffs allege that all three
HPD Officers were members tife HPD Crime Reduction UnggeeComplaint
1 12, and aver as follows witespect to the City’s liability:

23. Plaintiffs are informednd believe iad do thereupon

allege that the Honolulu Police patment has a custom, policy,
practice, and/or usage of condoning and/or ratifying the use of
excessive force and/or catidns amounting to severe
punishment by Honolulu Police partment officers, including
but not limited to officers with the Honolulu Police Department
Crime Reduction Unit.

24. Plaintiffs did not at any time provoke, invite, consent to, or
otherwise allow or permit Defendts to utilize excessive and/or
unnecessary force or to exposerthto conditions amounting to
severe punishment.

25. Plaintiffs are informednd believe iad do thereupon

allege that the actions of Defgants were without reasonable,

just, and/or probable cause.

26. As adirect and proximate result of the foregoing,
Plaintiffs suffered the deprivation of their freedom, liberties,



profits, and/or consequentialmdages in amounts to be proven at
trial.

28. In committing the above a&cand omissions, Defendants
acted maliciously, knowinglyntentionally, recklessly,

willfully, deliberately, and/omwithout regard for the rights,
interests, and well-being of Phiffs, and without reasonable,
just, and/or probable cause.

Complaint 11 23-28.

Il. Plaintiffs’ Claims

Plaintiffs filed suit against the Cityhe Defendant HPD Officers in their
individual capacities (Complaint 1 6-8), abdief Kealoha in both his official and
individual capacities (Complaint 1 9-10, 41The Complaint alleges the following
causes of action: (1) a Section 1983 clamainst the City and Kealoha based upon
excessive use of force, seieuand severe punishmentwiolation of the Fourth and
Fourteenth Amendments, and the Constituand laws of the State of Hawaii
(Count I); (2) a negligent training and&upervision claim against the City and
Kealoha (Count I); (3) an assault and batidaim against Morre (Count 1ll); (4) a
negligence claim against Defend&®D Officers based upon conduct during the
execution of an arrest warrant in the game room (Count 1V); (5) a negligent

infliction of emotional distress (“NIED"¢laim against all Defendants (Count V);



(6) an intentional infliction of ematnal distress claim (“IIED”) claim against
Defendant HPD Officers (Count VI); (7)raspondeat superiazlaim against the

City based upon the tortiogenduct of Morre occurringiithin the scope of his
employment (Count VII); (8) a civil copgacy claim agaist Defendant HPD
Officers (Count VIII); and (9) a claim fgunitive damages against Defendant HPD
Officers (Count IX).

STANDARD OF REVIEW

Federal Rule of Civil Procedure 12(®) permits a motion to dismiss for
failure to state a claim upon which rélean be granted. PursuantAshcroft v.
Igbal, “[tjo survive a motion to dismiss, amplaint must contain sufficient factual
matter, accepted as true, ttate a claim to relief that [gausible on its face.” 555
U.S. 662, 678 (2009) (quotir@ell Atlantic Corp. v. Twomb)yp50 U.S. 554, 570
(2007)). “[T]he tenet that a court mustapt as true all of the allegations contained
in a complaint is inapplicable to legal conclusiondd. Accordingly,

“[tIhreadbare recitals of the elememnifsa cause of action, supported by mere
conclusory statements, do not sufficeld. (citing Twombly 550 U.S. at 555).
Rather, “[a] claim has facial plausibilityhen the plaintiff pleads factual content
that allows the court to draw the reasoeahference that the defendant is liable for

the misconduct alleged.”ld. (citing Twombly 550 U.S. at 556). Factual



allegations that only permit the courtitder “the mere posbility of misconduct”
do not constitute a short and plain statenoétiie claim showing that the pleader is
entitled to relief as reqred by Rule 8(a)(2).1d. at 679.

DISCUSSION

The City moves to dismigbke claims against itself and Kealoha in his official
and individual capacitie’s. Becera filed a joinder tihe City’s motion. For the
following reasons, the City’s motion GRANTED with Plaintiffs permitted leave
to amend the following claims: Count | (Section 1983 claim based on violation of
the Fourth Amendment); Count Il (negligesupervision/training); and all claims
against Kealoha in his individual capacity.

The following claims are DISMISSERithout leave to amend: Count |
(Section 1983 violation based upon viabatiof the 14th Amendment and the
Hawaii Constitution), Count IX (punitive dam@s as a stand-alone claim), and all

claims against Kealoha in his official capacity.

l. Section 1983 Claims Against the City (Count 1)

Yn its reply, the City clarifies that the instant motion seeks dismissal of all claims against itself and
Kealoha. “Count lll (Assault and Battery), Coux (Negligence), Count VI (Intentional

Infliction of Emotional Distress), CountlW (Civil Conspiracy),and Count IX (Punitive

Damages) are not alleged as against the CiKeafoha, and thus the instant Motion does not
address such Counts.” Reply at 11. WheeeGhy and Kealoha raise arguments relating to

these claims, the Court addrese=sn to the extent necessary.
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Under 42 U.S.C. 8§ 1983,

Every person who, under color of any statute, ordinance,
regulation, custom, or usage..subjects, or causes to be
subjected, any citizen of the Unit&dates . . . to the deprivation
of any rights, privilegesyr immunities secured by the
Constitution and laws, shall be liglio the party injured in an
action at law, suit in equity, or other proper proceeding for
redress. . ..

Plaintiffs allege that their rightwere violated under the Fourth and
Fourteenth Amendments to the United States Constitution, and civil liberties
protected by the Hawaii State Constitutio8eeComplaint §{ 31-35. As a
preliminary matter, the Court appropriatelgrrows the scope of Plaintiffs’ Section

1983 claim by identifying the proper federal right allegedly violated.

A. Hawaii State Constitutional Claim Is Dismissed With Prejudice

Section 1983 is a vehicle for redressiofations of federal law. A claim for
violation of state law is not cognizable under the stati@ernejo v. County of San
Diego, 504 F.3d 853, 855 n.3 (9th Cir. 2007). Despite their Complaint, Plaintiffs
acknowledge that they are not pursuirgeation 1983 claim against the City based
upon violation of state law.SeeMem. in Opp. at 8. Accordingly, the City’s

motion is GRANTED with respect to this issue.



B. Fourteenth Amendment Clams Are Dismissed With Prejudice

Plaintiffs appear tallege excessivirce claims under the Fourteenth
Amendment’s substantive dpeocess prong. “In addssing an excessive force
claim brought under § 1983, the analysegins by identifying the specific
constitutional right allegedly infringgdpon] by the challenged application of
force.” Graham v. Connqr490 U.S. 386, 394 (1989) (citirgpker v. McCollan
443 U.S. 137, 144 n.3 (1979)). The validifythe claim must then be determined
by reference to the constitutional standard which governs the right, rather than to a
more generalized excessive force standaitl; compare Tennessee v. Garnérl
U.S. 1 (1985) (applying the Fourth Amendment standard to a claim of excessive
force to effect an arrest)ith Whitley v. Albers4a75 U.S. 312 (1986) (applying the
Eighth Amendment standard to a claimeatessive force to subdue a convicted
prisoner) with White v. Rope©01 F.2d 1501, 1507 (9@ir. 1990) (applying the
Fourteenth Amendment’s Substantive Duecess standard to a claim of excessive
force against a pretrial deta®). The custodial statustbie victim determines the
applicable constitutional amendmengee Grahanm490 U.S. at 393-94.

Although the Complaint makes concluggtatements that Plaintiffs are
“pretrial detainees” (Complaint §{ 32, 33l), there are no factual assertions to

support such statements, which are plaintpirsistent with oral argument and with



the statements in the Complaint that Rifimwere unrestrained patrons at a game
room when the alleged as#tanccurred. That is, there are no allegations that
Plaintiffs were arrested, detained, heldheiit charges, charged, indicted, tried, or
that they otherwise had the custodial statifretrial detainees” at any time such
that the Fourteenth Amendment might gpplin fact, Plaintiffs made no such
contention in their opposition to the motiomccordingly, the City’'s motion is
GRANTED on this issue.

C. Municipal Liability Claims for Violation of Fourth Amendment

The Court next turns to PlaintiffSection 1983 Fourth Amendment excessive
force claims against the City. The Complaint alleges, in relevant part:

32. The policy of condoningatifying, and/or failing to
prevent the excessive and/or unnecessary use of force . . . by
Honolulu Police Officers is [a]anstitutionally deficient custom,
policy, practice, and/or usageatirepudiates [the] constitutional
rights of persons such as Plaffgtiand there is a direct causal
connection between the customl|ipg practice, and/or usage
and these constitutional deprivations

’The Fourth Amendment prohibitise use of “excessive force”ising out of an arrest or
investigatory search or stopSee Graham v. Conno490 U.S. 386, 395 (1989). Fourth
Amendment excessive force claims are evaluatelkr a “reasonableness” standard, in which the
“nature and quality of the intrusion on the widual’s Fourth Amendment interests” must be
balanced “against the countervailiggvernmental interests at stakeld. at 396. To state a

claim for excessive force, a plaiffitmust allege facts to support theat official used or caused to
be used objectively unreasonable force against H8ae Brosseau v. Hauges3 U.S. 194, 197
(2004).



33. As the Chief of Police, Dendant Kealoha's failure to
train, supervise, and/or distiee Honolulu Police Department
members that use excessivector . . demonstrates that he
personally implementednaintained, enforced, and/or allowed
the continued use of excessived®r. . . , acted with reckless and
callous indifference, and kneo¥ an/or acquiesced to such
unconstitutional conduct.

34. Defendant Kealoha's supervision, training,
implementation, maintenancenforcement, acquiescence,
and/or allowance of the continued operation of the use of
excessive force or the exposwifecitizens and/or pretrial
detainees to conditions amdung to severe punishment
amounts to deliberate indifferenceth@ right of persons who are
victims of excessive police force . because the custom, policy
and/or practice is obviously deficient, likely to cause the
violation of citizens’ constitutionaights, and closely related to
Plaintiffs’ injuries.

Complaint 19 32-34.

A plaintiff may establish munipal liability under Section 1983, as
recognized irMonell v. Department of Social Servicd86 U.S. 658 (1978), by
showing at least one of the following:

(1) conduct pursuant to an officigblicy inflicted the injury; (2)
the constitutional tort was thresult of a “longstanding practice
or custom which constitutes teeandard operating procedure of
the local government entity;” (3he tortfeasor was an official
whose acts fairly represenficial policy such that the
challenged action constituted officjadlicy; or (4) an official
with final policy-making authoritydelegated that authority to,
or ratified the decision of, a subordinate.”

Price v. Sery513 F.3d 962, 966 (9th Cir. 2008).
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The City moves to dismiss Plaintiff§lonell claim on the basis that Plaintiffs
fail to sufficiently allege (Lan official policy or custom; (2) any omission or failure
that amounts to a policy of deliberate ffelience; or (3) ratification. The Court
agrees and dismisses each theory of murlibgdality, but grants Plaintiffs leave to
amend.

I No Official Policy or Custom Is Sufficiently Alleged

For the City to be liable under Section 1983, Plaintiffs must establish that an
HPD policy, custom, or practice wd® “moving force” behind the alleged
violation of their Fourth Amendment rightsMonell, 436 U.S. at 694 (1978).

Plaintiffs argue in opposition thdteir Section 1983 claim “specifically
pleads all elements of a 42 U.S.C. § 1983 claifvlem. in Opp. at 5. While their
Complaint certainly pleads the elementa &ection 1983 claim, the Complaint fails
to pleadfactsin support of the conclusory allegations that “the Honolulu Police
Department has a custom, policy, prastiand/or usage of condoning/and or
ratifying the use of excessive force. by Honolulu Policy Dpartment Officers,
including but not limited [to] officers ith the Honolulu Police Department Crime
Reduction Unit.” Complaint § 23ge alsdMem. in Opp. at 4 (“[T]he Honolulu
Police Department established, marsageganizes, and supports the Crime

Reduction Unit (CRU).”). The bare ajjation that the HPD established and
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manages the CRU does not sufficiersigite a plausible Section 1983 municipal
policy or custom claim for excessive forc&ee, e.gAE ex rel. Hernandez v. Cnty.
of Tulare 666 F.3d 631, 637 (9th Cir. 2012) (applyigtyal standard td/onell
claims);Starr v. Baca652 F.3d 1202, 1216 (9th Cir. 2011) (“[A]llegations in a
complaint or counterclaim may not simpBcrte the elements of a cause of action,
but must contain sufficient allegations of urgieg facts to give fair notice and to
enable the opposing party tofeled itself effectively.”).

To be clear, the Complaint does notifgntify an actual policy, custom, or
practice; (2) explain how this policy, custom, or practice violates Plaintiffs’ Fourth
Amendment rights; or (3) explain howetlpolicy, custom, or practice was the
moving force behind the violationsSee Starr652 F.3d at 1216 (stating that the
pleading “must plausibly suggest an entitlementlief, such that it is not unfair to
require [Defendants] be subjectedite expense of disgery and continued
litigation”); Costales v. City & Cnty. of Honolyl@a012 WL 4863786, at *5 (D.
Haw. Oct. 12, 2012) (“Althoughn the past, the Ninth Circuit ‘has not required
parties to provide much ddtat the pleading stage raging the “policy or custom”
alleged,’ it has since nda clear that the plaibility requirements ofgbal apply
with equal force to these claims.”) (citikgsher v. Kealoha869 F.Supp.2d 1203,

2012 WL 1379320, at *6 (D. Haw. Apr. 19, 2012)). Accordingly, Plaintiffs fail to

12



state aMonell claim based on an official custamn policy. The claim is dismissed
with leave to amend.

. No Conduct that Amounts to aPolicy or Custom of Deliberate
Indifference Is Sufficiently Alleged

The City next moves to dismiss Plaintiffdonell claims that are based on an
omission or failure that amounts to a policy or custom of deliberate indifference.

Plaintiffs maintain that the City has a policy of “condoning” the “use of
excessive violence” by the Crime Reduction UngeeMem. in Opp. at 4-5.
Plaintiffs also assert that the Cityfalure to train or supervise “amounts to
deliberate indifference to the constitutibnghts of the persons with whom its
police officers are likely to come intmntact.” Mem. in Opp. at 6.

These largely conclusory allegatidiadi far short of deging any “informal
policy” or “widespread practice” suffient to survive the instant motionSee
Hunter v. Cnty. of Sacrament®52 F.3d 1225, 1234 (9th Cir. 2011). Liability may
only be imposed for failure to train whémat failure “reflecs a ‘deliberate’ or
‘conscious’ choice by a municipality."City of Canton v. Harris489 U.S. 378, 389
(1989). Further, failure to train claims “can only yield liability against a
municipality where that city’s failure tiain reflects deliberate indifference to the

constitutional rights of its inhabitants.1d. at 392. Given these restrictions, a
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plaintiff seeking to impose municipal liabilifpr failure to train must show: “(1)
[A]n inadequate training program, (2)lidberate indifference on the part of the
[municipality] in adequately training itswaenforcement officers, and (3) [that] the
inadequate training ‘actually caused’ gdeation of [a plaintiff's] constitutional
rights.” Merritt v. County of L.A 875 F.2d 765, 770 (9th Cir. 1989ge also
Gibson v. County of Washa#290 F.3d 1175, 1194 (9th Cir. 2002) (setting forth a
similar three-prong test) (citation omittetlyereb v. Maui Cnty 727 F. Supp. 2d
898, 921 (D. Haw. 2010).

Municipal liability may be imposed whéthe need for more or different
training is so obvious, and the inadequaoyikely to result in the violation of
constitutional rights, that the policymakergloé city can reasonably be said to have
been deliberately indifferent to the needCanton 489 U.S. at 39Gsee also Bd. of
County Comm’rs v. Brow20 U.S. 397, 407-09 (1997 xf®aining that deliberate
indifference may be shown through a “pattefriortious conduct by inadequately
trained employees” or where “a violai of federal righg may be a highly
predictable consequence of a failureqaip law enforcement officers with specific
tools to handle recurring situations”).

In light of these standards, Plaintiffdonell claims, based on omissions and

actions that evidence a camsus choice, or deliberate indifference, by the City is

14



insufficiently alleged. Plaintiffs are again do little more than parrot the basic
elements of ¢onellclaim, devoid of anyactual enhancement.g that any
policymaker had actual or constructive getthat its officer training or supervision
was deficient). The claim issinissed with leave to amend.

ii. Ratification is Not Sufficiently Alleged

With respect to the third theory bfonell liability — ratification — Plaintiffs
argue in their opposition that their allegations against Chief Kealoha satisfy the
requirement that an official withitial policy-making athority” ratified the
unconstitutional action of a subordinate. MemOpp. at 7. The allegations in the
Complaint, however, do nothing of the sort.

Plaintiffs “must show the decision wéhe product of a conscious, affirmative
choice to ratify the conduct in questiorSuch a ratification ‘could be tantamount to
the announcement or confirmation of a policy for purposdsarfell.”” Edenfield
v. Estate of Willet2006 WL 1041724, at *16 (D. Haw. Apr. 14, 2006) (quoting
Haugen v. Brossea339 F.3d 857, 875 (9th Cir. 2008¢yversed on other grounds
by Brosseau v. Haugef43 U.S. 194 (2004) (per curiam)Bee also Christie v.
lopa, 176 F.3d 1231, 1239 (9th Cir. 1998atification requires proof of a
policymaker’s knowledge of thelaged constitutional violation};revino v. Gates

99 F.3d 911, 920 (9th Cir. 1996) (ratifizn requires an adoption and express

15



approval of the acts of otherdww caused the constitutional violatiofjilette v.
Delmore 979 F.2d 1342, 1348 (9th Cir. 1992 official policymaker must “make
a deliberate choice from amowugrious alternatives to faliv a particular course of
action”).

Here, there is no evidendeat Chief Kealoha deliberately chose to “endorse”
any individual officer’s conduct and the k&$or it, which must occur “before the
policymaker will be deemed to havdifi@d the subordinate’s discretionary
decision.” Gillette, 979 F.2d at 1348. A mefailure “to overrule the
unconstitutional discretionary acts of subinades|,]” without expressly endorsing
or approving of the conduct, is an insai#nt predicate for the imposition of liability
against the municipality.ld. There must exist “soathing more” than naked
allegations “that a policymakeoncluded that the defenueofficer’s actions were
in keeping with the applicabfmlicies and procedures.Garcia v. City of Imperial
2010 WL 3911457, at *2 (B. Cal. 2010) (citindkanae v. Hodsar294 F. Supp. 2d
1179, 1191 (D. Haw. 2003) aherez v. City of Los Angele346 F.2d 630, 646-48
(9th Cir. 1991)).

Plaintiffs state for the first time iner opposition that the City has a “policy
and practice of deputizing the CRU, agdoar[ing] the hundreds of complaints of

violence over the years, [which] is a poliahich stops with the Police Chief” that
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“[h]e alone could have changed.” Mem.Opp. at 7. While even these new
allegations may be insufficient, it is clahat the allegations in the Complaint
contain no facts demonstrating that Gldealoha expresslgndorsed or approved
of the alleged condueingaged in by the Bendant Officers. See Garcia2010 WL
3911457, at *2. Accordingly, the ratifitan claim is dismissed with leave to
amend.

Iv.  Summary of Section 1983 Claims Against the City

The City is entitled to dismissal of each of Plaintiffs’ Section 1983 municipal
liability claims. Because amendment, lewer, may be possible, Plaintiffs are
GRANTED leave to amend Count | to statilanell claim consistent with this
order.

Il. Negligent Training/Supervision (Count I1)

The City moves to dismiss Count Il, ags® that it fails to allege the basic
elements of a negligent training and/or supervision claim.
Count Il alleges:

37. Plaintiffs are informedral believe and #reupon allege
that Defendants Kealoha a@aty and County of Honolulu
negligently failed and refused pooper[l]ly adopt and/or enforce
policies, train, supervise[], dfor discipline the Defendant
Officers when they acted outside of the scope of their
employment to improperly and illegally assault Plaintiffs and
expose them to conditions amounting to severe punishment.

17



39. Defendants Kealoha andyCand County of Honolulu
should have been aware afchtaken appropriate action,
including but not limited to train and/or supervise Defendant
Officers and/or other officers with the Honolulu Police
Department Crime Reduction Uniho have been involved in
prior incidents in which they we accused of using excessive
force.

40. Defendants Kealoha andyCand County of Honolulu

failed in supervising, training, hiring and/or failing to discipline

the Defendant Officers becauSefendants Kealoha and City

and County of Honolulu knew @hould have known about the

necessity and opportunity to exercise control and to curtail the

continued operation and use ocessive and/or unnecessary use

of force[.]
Complaint 37-40.

These are conclusory statements at their best. The Complaint fails to identify

a specific training program, a deficieriaythe program, or any facts describing how
the deficiency is related to the injuriabeged. Nor do Plaintiffs plead facts
identifying how the City failed in its sup@sion, or identifying any acts in which
discipline was necessary, but not taken. All told, Plaintiffs’ allegations are not

supported by relevant factualegations, but simply recitbe elements of the claim

and state a legal conclusion. A claim ffelief requires factual content that makes
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liability plausible — Plaintiffs’ “formulaic ecitations of the elements of a cause of
action” are insufficient. Twombly 550 U.S. at 555.

Beyond the factual deficiencies, the Qugints to the Complaint’s failure to
allege that the City knew or shouldvyesknown of the opportunity or need for
exercising controld.g foreseeability). Where an employer has not been put on
notice of the necessity for exercising a geeaegree of control or supervision over
a particular employee, the employer cartmoteld liable as a matter of lanGee
Otani v. City & Cnty. of Hawai;i126 F. Supp. 2d 1299, 18(0D. Haw. 1998).

Plaintiffs fail to state &iable claim for negligentraining and/or supervision
against the City, and Count |l agssmissed with leave to amend.

1.  Neaqgligence-Based Claims

The City argues it is entitled to dissal of Plaintiff's negligence-based
claims based on the conditional privilegéethse. Under Hawai‘i law, non-judicial
government officials have a qualified @ynditional privilege with respect to
tortious actions taken in the pemfieance of their public dutiesTowse v. State of
Hawaii, 64 Haw. 624, 631, 647 P.2d 696, 702 (198§ also Medeiros v. Kondo
55 Haw. 499, 504, 522 P.2d 1269, 1272 (1974). The City reli@adalome v.
Kashimotg 2009 WL 1956278, at *2 (D. Haw. June 26, 2009), for the proposition

that Plaintiffs can defeat a conditionqalvilege defense only upon a showing of
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malice, which is incompatibleith a negligence claim.Bartolomeheld that “[t]he
level of intent required to demonstrai@lice removes the alleged injurious action
from the realm of negligenaato that of intentionlly tortious conduct,” and
therefore concluded that “when *actumahlice’ must be shown, a non-judicial
official’s qualified privilege provides contgte immunity fromnegligence claims.”
2009 WL 1956278, at *2
At this early stage of the proceedingad mindful that Plaintiffs have been
granted leave to amend, the Court cannottfiad all negligencedsed claims fail as
a matter of law. Courts within thisadrict have recognized, in the context of
excessive force cases, that the “highedbuo of proof with respect to malice does
not necessarily preclude ath based on negligence.Morgan v. Cnty. of
Hawai‘i, 2016 WL 1254222, at *21 (D. Haw. Mar. 29, 201€5e also Long v.
Yomes2011 WL 4412847, at *7 (D. Haw. Seg0, 2011) (“[Clonduct performed
with ‘reckless disregard of the law or@fperson’s legal rights’ may be negligent,
even though negligent conduct often doesimadlve malice.”) (citations omitted).
As the district court observed ilong
While the requirement that plaintiffs show actual malice to
overcome the “qualified or conditial privilege” is a significant
obstacle, it does not preclude hggnce liability in all cases. In

particular, conduct performed witheckless disregard of the law
or of a person’s legal rightsihay be negligent, even though
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negligent conduct often ds@ot involve malice. See Bright v.
Quinn 20 Haw. 504 (1911) (affirming an award of punitive
damages in a negligence actibecause the evidence supported
“[a] finding that the defendamtperated his automobile on the
occasion in question with a reck&indifference to the rights of
the plaintiff or of any othensho might be on the street-carSge
also Onnette v. Reg832 S.W.2d 450, 454 (Tex. Crim. App.
1992) (holding that a negligence claim overcame pleas of
guasi-judicial immunity becaugke appellant referred to the
defendants’ conduct “as ‘grosstggligent,’ ‘heedless,’” as
demonstrating ‘callous indiffenee’ and ‘reckless disregard,’
and in other similarly negativertas”). Indeed, numerous cases
in this district have considerexkgligence claims in the context
of the “qualified or conditional privilege.”See, e.g Thourot
2011 WL 2746334, at *8 (allowing negligence aim against
police officers to survive Rul#2(b)(6) dismissal because the
plaintiff alleged that thefficers acted with malice}Zastro v.
Melchor, 760 F. Supp. 2d 970, 996-98 (D. Haw. 2010) (allowing
a negligence claim against misguards to survive summary
judgment because there were genulisputes of material fact as
to whether the guards acted with malidé@aloha v. Dep’t of
Pub. Safety, Civ. No. 05-00008CK-KSC, 2007 WL 1303021,
at *9 (D. Haw. May 2, 2007) (notimthat the court previously
“held that a genuine issue of fag to whether Sgt. Fields acted
with malice precluded it from determining whether Sgt. Fields
[was] entitled to qualified immunitgs to the negligence claim”);
see also Ogden ex rel. EstateOgden v. County of Malb54 F.
Supp. 2d 1141, 1153 (D. Ha®008) (dismissing on summary
judgment a similar negligence alabecause the plaintiff did not
address malice and the facts dmt support an inference of
malice).

Accordingly, the Court finds #t the “qualified or conditional
privilege” does not bar Long’s thichuse of action as a matter of
law.

2011 WL 4412847, at *7-8 (footnotes omitted)
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Likewise, the Court here declines todiat this preliminary stage that the
“qualified or conditional privilege” bars &htiffs’ negligence causes of action as a
matter of law. Accordingly, #gnmotion is denied on this issue.

IV. Claims Against Kealoha

A. Individual-Capacity Claims

Kealoha moves to dismiss the 8ea 1983 claim against him in his
individual capacity. The Complaint lackiegations that Kealoha personally
participated in the allegedustitutional violations or thaie set in motion a series of
acts by others.SeeComplaint {1 10, 33-34. Supesory liability under Section
1983 requires a showing of either (1ysmnal involvement in the constitutional
deprivation, or (2) a sufficient causarmnection between thegervisor’'s wrongful
conduct and the constttanal violation. See Starr652 F.3d at 120&ee also id.
(“[P]laintiff may state a claim against aggervisor for deliberate indifference based
upon the supervisor’'s knowledge of ammfjuiescence in unconstitutional conduct
by his or her subordinates.”).

The requisite causal connection tenestablished by setting in motion a
series of acts by others or by knowingly refusing to terminate a series of acts by
others, which the supervisor knewreasonably should have known would cause

others to inflict a constitutional injury Dubner v. City & Cty. of San Francisgo
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266 F.3d 959, 968 (9th Cir. 200kge also Watkins v. City of Oaklardd5 F.3d
1087, 1093 (9th Cir. 1998) (“A supervisor damliable in his individual capacity for
his own culpable action or inaction in ttraining, supervision, or control of his
subordinates; for his acquiescence indbmestitutional deprivation; or for conduct
that showed a reckless or callous ffetience to the rights of others.”).

Plaintiffs, however, allege no facilustrating that Kealoha personally
participated in the claimezbnstitutional deprivations, thhe was the moving force
behind those deprivations, or that he otherwise knowingly acquiesced in the conduct
by the Defendant Officers. The Cour8ection 1983 claim is accordingly
dismissed against Kealoha in his indival capacity with leave to amend.

B. Official-Capacity Claims

The claims brought against Kealohahis official capacity are redundant
because the City is also a named defenddins well-established that “[t]here is no
longer a need to bring official-capacitytians against local government officials,
for . . . local government units can be sdaectly for damages and injunctive or
declaratory relief.” Graham 473 U.S. at 167 n.14 (198%5ke also Monell436
U.S. at 690 n.55 (1978) (noting that “offic@pacity suits generally represent only
another way of pleading an action against aryeof which an officer is an agent.”).

As such, the official-capacity claims dugdie the claims assed against the City
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and are therefore dismissetthout leave to amend.See Wong v. City & Cnty. of
Honoluly 333 F. Supp. 2d 942, 947 (D. Haw. 2004).

V. Count IX (Punitive Damages)

A request for punitive daages is not a stand-alone claim, but rather
derivative of Plaintiffs’ other claims.See Kang v. Harringtqrd9 Haw. 652, 660,
587 P.2d 285, 291 (1978) (“Aaward of punitive damages is purely incidental to the
cause of action.”). To the extent Pl#iis seek punitive damages as a stand-alone
claim (Count IX), the Count is disssed. Moreover, punitive damages are not
available against the City withgpect to the Section 1983 clainEee Graham73
U.S. at 167 n.13 (1985) (Although $Siea 1983 does not permit punitive damages
against a municipality, punitive damagare available against an official
individually.). The motion is therefore granted as to Count IX.

CONCLUSION

For the foregoing reasons, the City’stron to dismiss is GRANTED in part

and Plaintiffs are GRANTED leaue file an amended complaint Byugust 22,
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2016 consistent with the terms of this ordeThe motion is DENIED to the extent
the City seeks dismissal of Plaintiffs’glgjence-based clainegs a matter of law.
IT IS SO ORDERED.

DATED: July 26, 2016 at Honolulu, Hawai'i.

RS
ok
' ‘&\ % .

DerricK K. Watson
United States District Judge
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Franson, et al. v City & County of Honolulu et,aCiv. No. 16-00096 DKW-KSC;
ORDER GRANTING IN PART AND DENYING IN PA RT DEFENDANT
CITY AND COUNTY OF HONOLU LU’'S MOTION TO DISMISS
COMPLAINT
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