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INTRODUCTION
Before the Court are Motions for Prelimany Injunction (Dkt. 61) in Affiliates, et
al. v. Armstrong, et al. (CasNo. 1:09-cv-00149-BLW), and (Dkt. 2) in Knapp, et al. v.
Armstrong, et al. (Case No. 1:11-cv-003BIZW). The Court heard oral argument on
July 26, 2011, following an expedited briefisghedule. Having considered the parties’
written and oral arguments, and being famwidth the record, & Court will grant the
Motions for Preliminary Injunction, as more fully expressed below.
BACKGROUND
1. LegalBackground
“Medicaid . . . is a cooperative federal-statogram that directs federal funding to
states to assist them inoprding medical assistance to low-income individualSal.
Pharmacists Ass’n v. Maxwelblly, 596 F.3d 1098, 110®th Cir. 2010) (citation
omitted). States that choose to paptte in Medicaid mustomply with the
requirements under the Medicaid Act, inchglidevelopment of, and adherence to, a
state plan for medical assistance, which must receive agdgrom the federal Secretary
of Health and Human ®aces, through CMSId.; 42 U.S.C. § 1396 et seq.; 42 C.F.R. 8
430.15(b)sees 1396a(a)(1)-(73).
Under the Medicaid Act, requirements c£396a(a), in paragraphs (1), (10), and
(23), may be waived such that a state is not deemed out of compliance with the Act. 42

U.S.C. 8§ 1396n. Paragraph (23), knowrhes“free choice” provision, provides that
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state plans must permit Medicaid participantseceive services “from any institution,
agency, community phamacy, or person, qualified to ferm the service or services
required who undertakes torfirm such services.” 42.S.C. § 1396a(a)(23). The

IDHW has requested and received two wa$s the Aged and Disabled Home and
Community Based Services Waiver (A&D Waiver), and the Developmental Disabilities
Home and Community Based Siees Waiver (DD Waiver) Complaint Dkt. 1, § 8.

These waivers allow certain types of caréégorovided in home and community based,
rather than institiional, settings.ld.

Under Idaho’s DD waiver, residentiahbilitation serviceassist eligible
participants to reside in their own honasan the community with additional support
services, such as in a Certified Family HonSanchez v. Johnsp#16 F.3d 1051, 1054
(9th Cir. 2005). The IDHW requires residial habilitation to bgrovided under the
supervision of a properly licenseddfgential Habilitation Agency. IDAPA
16.03.10.705. Where a Medicaid participaraates a Certified Family Home, then that
Certified Family Home provider must afilie with a Residential Habilitation Agency.
IDAPA 16.03.10.705.01.

2. Affiliates, et al. v. Armstrong, et al., Case No. 1:09-cv-00149
Plaintiffs in Affiliates v. Armstrongre providers of Residential Habilitation

Affiliation services who contract with the&é of Idaho and its Medicaid program.
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Complaint (Case No. 1:09-cv-00149pkt. 1-4, T 1. Plaintiffs work with Certified
Family Home providers in the state ol to provide developmentally disabled
individuals the Medicaid-covered service refdrte in Idaho regulations as “affiliation.”
Id. “Affiliation” includes provision of “overght, training, and quey assurance to the
certified home provider.” IDAPA 16.03.10.705.@rooms Deg.y 7, Dkt. 65-1.
Affiliation also includes development andesxition of Provider Implementation Plans,
which describe the services provided by thetiGed Family Home provider to meet the
Medicaid participant’s needsscott Deg.(Case No. 1:11-cv-00307) Dkt. 2-2, § 11.
Affiliation has “historicallybeen provided biResidential Habilitation AgenciesIDHW
Resp, Dkt. 65 at 2. If a Medicaid participacihooses a Certified Family Home provider,
then that provider must affiliate withResidential Habilitation Agency. IDAPA
16.03.10.705.01.

In 2009, the Idaho Departmenttééalth and Welfare (IDHW) proposed
modifications to the rate structure and rates paid to the Affiliates Plaintiffs through
Medicaid. Id. Plaintiffs filed suit against Richa@rArmstrong as Director of IDHW, and
Leslie Clement, as Administrator tife Medicaid Division of IDHW.Id. § 3. Plaintiffs
sought a temporary restraining order, assgrtinat the proposed changes were preempted
by federal law and prabited by Idaho law.ld. | 1.

The Honorable Justin L. Quackenbusitijing by designation for the District of

Idaho, issued an order on AB0O, 2009, granting the Temporary Restraining Order (Dkt.

! References to pleadings in this sub-section of the Background section will refer to the Affiliates v. Armstrong case,
No. 1:09-cv-00149, unless otherwise indicated.
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17). In his decision, Judge @kenbush noted that nothingtire record before the court
indicated that the reduction in rates wagetpised on any conceather than budgetary
ones, in direct contravention @rthopaedic Hospital v. Belsii03 F.3d 1491, 1496 (9th
Cir. 1997).” TRQ Dkt. 17 at 3. Also, “[t]here in0 evidence that the Department,
through reasonable cost studyamalysis, concluded thatktimew rates can provide the
guality of medical care and access requirethiogpendent Living€enter v. Shewrp43
F.3d 1050, 1065-6@th Cir. 2008).”Id. at 3-4. Finally, the Qart found “[t]here is no
evidence that Idaho has fulfilats statutory obligations der 42 C.F.R8 430.12 to
submit the substantive amendments of itseqpédn to the federal [Center for Medicare
and Medicaid Services (CMS)] for approval,” citimMpshington State Health Facilities
Ass’n v. Washington Dep’t &oc. and Health Sen698 F.2d 964 (9th Cir. 1982)d. at
4. The Court concluded that Plaintiffs wereelikto succeed on the misrof their claim.
Id.

The parties entered stipulated preliarypinjunctions on M@ 27, 2009 and June
25, 2009 (Dkts. 27, 28). @Bendants then filed a Motidior Permanent Injunction and
Judgment (Dkt. 30). Plaintifistipulated to entry of a peanent injunction, but asserted
that final judgment was premature.

On January 22, 2010,dlHonorable William F. Downes, sitting by designation for
the District of Idaho, issued an order grag in part, and denying in part, Defendants’
motion (Dkt. 45). The Court aged with Defendants thatdliEleventh Amendment bars

claims potentially resulting in retrospectiradief, such as declatory relief sought by
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Plaintiff that the State of Idaho had beewimlation of federalaw regarding the setting
of [Residential Habilitatiogency] ratesince 1995.1d. at 8 (citingEdelman v. Jordan
415 U.S. 651 (1974) arfdreen v. Mansoyd74 U.S. 64 (1985)). Agreeing with
Plaintiffs, the Court found Defendants’ exh@ois argument inapplicable to this cadd.
at 10-11. The Court therefore permitted Ri&mto amend their Complaint, and found
that entry of final judgment was inappropriatd. at 11.

In 2010 and 2011, the Idaho Legisia directed the IDHW'’s Division of
Medicaid to implement selective contractorder to “provide the appropriate
incentives” and improve the system of pannfor health care delivery, “with the
objective of moving toward an accountabéalth care system thegsults in improved
health outcomes.” 2011 Idaho Sess. Lawslé § 12 (codified at Idaho Code § 56-
261(1)). Inresponse, on February 251 2ADHW sought proposals for a single
contractor to provide all program coordinatiervices in Certified Family Homes.
Dunagan Deg.Dkt. 61-2, § 7. The IDHW acp&d questions from, and provided
responses to, potential bidders. Ex. Dtmagan Deg.Dkt. 61-3.

Describing its proposal dselectively contracting,” the IDHW indicated that it
need not seek CMS approval before awsgdhe single contract, but that it would
“comply with CMS requirement®r amending its waiver.’ld. at 1. Where a state, for
cost-effectiveness, seeks “to restrict the provider from (or thjougbm an [eligible]
individual . . . can obtain services,” the statust first obtain a waiver (through CMS)

from the federal Secretary of Health amadman Services. 42 U.S.C. § 1396n(b)(4).
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Also, according to the CMS Nhaal, a state may arrange for a contracted entity to
perform “waiver operational aretiministrative functions,such as quality improvement,
that are “necessary for tipgoper and efficient administration of the waive€CMS
Manualat 60-61, Ex. B t&srooms Dec.Dkt. 65-1. Thus, under the Medicaid Act’s
waiver provision, and technical guidarfeem CMS, the IDHW now seeks approval of
an amendment to its DD waiver to pdrits proposed selective contract.

The IDHW confirmed that its proposedntract would only require one “face-to-
face contact per year” between the prograwrdinator and the Medicaid participardl.
at 2-3. When asked if rule changes vidbordflect the “reduced expectations of the
[IDHW] as outlined in [the] ppposal,” the IDHW responded that it would “proceed with
the rulemaking process to antkits rules as necessaryd. at 1.

On June 3, 2011, the IDHWbntracted with Community Partnerships of Idaho for
that company to be the sole provider of perg coordination in Céfied Family Homes.
Ex. 2 toDunagan Deg.Dkt. 61-4. Under the contra€@pmmunity Partnerships of Idaho
agreed to provide residentizdbilitation services, at annuated rates of $1,070 for new
entrants to that program, and $628 yeair for existing users of the prograid. As
noted in Judge Quackenbush’s Order grantiemporary Restraing Order, the existing
annualized rate for reimbursing residentidbiiation affiliation services, as provided by

Plaintiffs in this suit, is $2,905TRQ, Dkt. 17 at 3.
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On June 10, 2011, the IDHW inform#ee Plaintiffs that its contract with
Community Partnerships of Idahmuld take effect August 5, 201Dunagan Deg.EXx.

3, Dkt. 61-5.
3. Knapp, et al. v. Armstrong,et al., Case No. 1:11-cv-00307

Plaintiffs in Knapp v. Armstrong are thegal guardians of Jason Knapp and Toby
Schultz. Complaint (Case No. 1:11-cv-003G7pkt. 1, T 2. Jason and Toby are both
residents of Certified Family Home#d. Plaintiffs in the Knapp v. Armstrong case
assert that they will suffdharm if IDHW'’s selectie contract with Community
Partnerships of Idaho is peitted to take effect. Accordg to Plaintiffs, the selective
contract will violate their rights, and the rightf the Certified Family Home providers, to
exercise freedom of choice undgr U.S.C. 1396a(a)(23).

Plaintiffs also assert that implementatairthe contract will violate their rights to
maintain adequate access to, guodlity of, services providednder the Medicaid Act.
Complaint Dkt. 1, 1 25-26. Plaintiffs comtd that the contract is preempted by the
Supremacy Clause of the United States€litution, therefore they are entitled to
injunctive and prospective reliefd. { 31.

LEGAL STANDARD

The United States Supreme Court mated the standard for a preliminary

injunction in Winter v. Natural Resoaes Defense Council, Incl29 S.Ct.365, 374

(2008). A plaintiff seeking a pliminary injunction must estash that: (1) it is likely to

?In this sub-section of the Background section, docket numbers refer to pleadings in the Knapp v. Armstrong case,
No. 1:11-cv-00307, unless otherwise indicated.
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succeed on the merits; (2) it Ikely to suffer irreparal@ harm in the absence of
preliminary relief; (3) the balance of equitiggss in its favor; and (4) an injunction is in
the public interest. A preliminary injunctias “an extraordinary remedy never awarded
as of right.” Id. at 376. The standard for issuing &lpminary injunction is identical to
that for issuing a temporary restraining ordeérockheed Missile & Space Co., Inc. v.
Hughes Aircraft Cq.887 F.Supp. 1320, 23 (N.D. Cal. 1995).

The Court considers these factors usingliditey scale” approach; a poor showing of
one element may be overcome by a strem@wing of another, and still support the
appropriateness of a preliminary injunctioianguard Outdor, LLC v. City of Los
Angeles2011 WL 2175891 at *3 (9t@ir. June 3, 2011) (finding that the United States
Supreme Court iVinter“did not completely erase thidinth Circuit’s ‘sliding scale’
approach”).

ANALYSIS
1. Likelihood of Success on the Merits
The likely success of Plaintiffs’ actiomsncerns four issues: (1) whether the
IDHW may seek retroactive effe (2) whether the IDHW'’s mposed contract is a rate-
cut requiring a state plan amendment; (3) Wwhlethe Court has jurisdiction to consider
the propriety of the proposed contrastlavaiver; and (4) whether Plaintiffs have
standing to bring an actidor violation of the Medicaid Act’s free choice clause.

A. The IDHW must obtain CMS approval before implementing its
selective contract
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The Affiliates Plaintiffs contend théte IDHW’s contract with Community
Partnerships of Idaho required approvahnfamendment, which was not sought or
received prior to Plaintiffs’ fing of this action. Although the IDHW has since submitted
a proposed amendment to CMS — on or araluig 22, 2011 — gpoval would need to
be applied retroactively, unless granted be#ugust 5, 2011. The Court will assume
for now a decision from CMS will not issue before August 5.

Approval by CMS of state plan amendments must be obtained prior to
implementation of the proposed amendmeht&ashington StatHealth Facilties Ass’n v.
Washington Dep’t of Soc. and Health Se628 F.2d 964 (9tir. 1982) (affirming
district court’s grant of preliminary infiction that prevented changes in Medicaid
reimbursement without prior federal approv&keter Memorial Hosp. Ass'n v. Belshe
145 F.3d 1106 (9th Cir. 1998pregon Ass'n of Homes foralfAging, Inc. v. State of
Oregon,5 F.3d 1239 (9th Cir. 1993¢al. Hosp. Assrv. Obledo602 F.2d 1357, 1361
(9th Cir. 1979). As IDHW notes, and Plaffgiconcede, Ninth Circuit cases addressing
the timing of requests for CMS approval hagklressed only state plan amendments, not
waiver amendments.

The IDHW argues that approval is noeded prior to implementing its selective
contract, citing the CMS Manual which provides:

A state may propose that an amenditake effect prospectively on some

future date. An amendment alsay be made retroactive the first day of

a waiver year (or another date afiee first day of the waiver year) in

which the amendment is submitted ws¢he amendment would result in a
reduction of the number of persons setyservices provided or providers.

MEMORANDUM DECISION AND ORDER - 10



CMS Manuakt 30-31 (emphasis added), Ex. B3moms Deg.Dkt. 65-1. Also, the
IDHW suggests that, based on its on-gaingimunications and past experiences with
CMS, it is aware that CMS prefers that maspects of proposals for waiver amendments
be in place upon submission of its request.

Interestingly, if the Court permits thBHW to implement its selective contract
and CMS ultimately rejects tiveaiver amendment, then onétwo results will occur:
(1) the IDHW will have implemented a waivemaplthat is in violation of Medicaid and
must be undone at significant cost to preve] including the Affiliates Plaintiffs and
Community Partnerships of Idaho; or (2& #DHW will have implemented a waiver plan
for which it will receive no federal participati, and must be fured solely by state
general funds. It is ironic, if not plainlyagical, that the provien allowing for waiver —
§ 1396n(b), is intended for “cost-effeaivess,” while the process for seeking and
receiving the waiver results in such waste gbrgces. In any event, the Court finds that
the language in the CMS manual adequatéyates the propriety of retroactive
application here, withdwneed to resolve thepparent conflict.

The provision for retrodwity in the CMS Manual inaldes an exception — where
“the amendment woulcesult in a reduction of the . . . services provide@MS Manual
(emphasis added). The IDHWeams to concede that “affiliation” is indeed a service.
Plaintiffs assert that, by contracting witlsiagle provider throughauhe state for this

service, the IDHW reducewsts by roughly half, butsbd necessarily reduces the
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servicegrovided. The Court agrees. In reithgcthe “services provided” to Medicaid
participants, the proposed waiver is tlexsluded from those which may be made
retroactive under the CMS Manuda.MS Manual at 30-31.

For this reason, the Court concludes,tirathe absence of a decision by CMS to
to approve the IDHW’s waiveamendment, the Plaintiffs ooth cases are very likely to
succeed on the merits of their case.

B. The IDHW'’s proposed contract would have the effect of a

reimbursement rate cut, but can beamplemented with approval from
CMS of, and compliance with Medicad Act requirements for, a waiver
amendment, rather than astate plan amendment

Before amending a reimbursement rata state’s Medicaiglan, a state must
consider the quality of, and access to, sendrescare, that justify the amendment.
Indep. Living Centev. Maxwell-Jolly 572 F.3d 644 (9th Cir. 29). The Plaintiffs in
Affiliates assert that IDHW'’s proposed cortravith Community Partnerships of Idaho is
effectively an amendment to the Plaintiffisimbursement rates — specifically a 100%
cut, which is preempted byderal law, because requisfieocedures under the Medicaid
Act were ignored. Under this view, IDHWeBntract with Community Partnerships of
Idaho is an amendment to Idaho’s stasnphithout prior CMS approval. 42 U.S.C.

§ 1396c¢.
The IDHW counters that it is not cuttingalititiffs rates, so as to require a state

plan amendment. Rather, it is convertihg “affiliation” service to a contracted

administration and operation furan. The IDHW notes thdtlaho’s state plan under
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Medicaid does not mention “affiliation serviceGrooms Deg.J 9, Dkt. 65-1. Instead,
affiliation service is addresdenly in Idaho’s DD waiverld. The IDHW proposes to
convert affiliation services to an adminigiva function through a single contract with
Community Partnerships of Idaho to perforiiradfiliation serviceshroughout the state.
According to the IDHW, thiselective contract need oy approved through an
amendment to the DD waiver, ndaho’s state plan; thus, its actions are permitted under
federal and state laws, as wellleler CMS'’s technical manual.

The Court agrees with thBHW that “affiliation” is a construction of Idaho’s DD
waiver, and not its state plan. However, it ®dtue that the proposed contract, and thus
the proposed DD waiver amendment, has the effect of cutting reimbursement rates to
providers such as the Affiies Plaintiffs. While the IHW has sought approval of its
contract through the appropriate chdna@ waiver amendment — it timing is
guestionable.

The Court also has concerns witle proposed contract and the waiver
amendment’s compliance with requirements in 81396n(b¥pgcifically, it is unclear
whether the proposed contract ensurestttesingle provider, Community Partnerships
of Idaho, will provideservices so as to

... comply with the reimbursemenqality, and utilization standards under

the State plan, which standards shall be consistent with the requirements of

81396r-4 of [the Act] and are consistevith access, quality, and efficient
and economic provision of gered care and services.
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42 U.S.C. § 1396n(b)(4). Ithough states are given fibxity in designing their
Medicaid programs, they must still fillthe Medicaid Act’'s requirementsSee Lewis v.
Hegstrom 767 F.2d 1371 (9th Cir. 1985).

The IDHW argues that if the waiverirgappropriate — for wétever reason — the
decision to deny it is solelyithin the purview of CMS, rad not the courts. The question
is thus whether the Court has jurisdiction to address the appropriateness of the waiver
amendment.

C. Jurisdiction of the Court

The IDHW asserts that thourt lacks jurisdiction taddress the validity of its
selective contract and amendment waiasrsuch issues are properly for CMS to
determine. Under the doctarof primary jurisdiction, t& courts have discretion to
determine whether, concerning issues such as those present here, “the initial
decisionmaking responsibility shoube performed by the relenaagency rather than the
courts.” Syntek Semiconductor Co., Ltd. v. Microchip Tech, B@&7 F.3d 775, 780 (9th
Cir. 2002). “[P]rimary juriscttion is properly invoked wén a claim is cognizable in
federal court but requires resolutionasf issue of first impression . . .18l. (qQuoting
Brown v. MCI WorldCom Network Servs., [i€/7 F.3d 1166, 11729 Cir. 2002). In
deciding whether to invoke the daok, the courts also consider

... (1) the need to relse an issue that (2) hdgen placed by Congress

within the jurisdicton of an administrater body having regulatory

authority (3) pursuant to a statute teabjects an industry or activity to a

comprehensive regulatory authority ti} requires expertise or uniformity
in administration.
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Id. (citing General Dynamics Corp828 F.2d 1356, 1362 (9@ir. 1987)). In addition,
the courts look to the potential for cbafs due to overlapping jurisdictionsd. (quoting
Richard J. Pierce, JAdministrative Law Treatisg 14.1 at 917 (4th ed. 2002)).

The Court finds that, while not undulyraplex, uniformity in administration is
critical, and Congress has delegated theaityhto regulate administration of and
compliance with the Medicaidct with the Secretary of Health & Human Services, who
in turn, delegated such &atrity to CMS. 42 U.S.C. 396 et seq.; 42 C.F.R. §
430.15(b). Although the Plaifis in Knapp assert otherwisene Court also finds that
the issues presented are of first impressionmaking this finding, the Court again
distinguishes the Ninth Circuit cases cited by PlaintiSee e.g. Indep. Living Ctr. of S.
Cal., Inc. v. Maxwell-Jolly572 F.3d 644, 651-53 (9@ir.2009) (court considered
whether state agency violat€80(A) of Medicaid Act)Orthopaedic Hosp. v. Belshe
103 F.3d 1491, 1496 (9th Cir.1997) (coconsidered plaintiff's 81983 claim for
violation of 830(A));Cal. Pharm. Ass’n. v. Maxwell-JoJI$96 F.3d 1098, 1115 (9th Cir.
2010) (court considered whetlstate agency violated 830(A) those cases, the courts
considered whether state plan amendmentgptied with 8 1396a(430)(A) of the Act.

Plaintiffs contend that the same ieg8 presented here, and having been
thoroughly addressed by the Ninth Circuitedanot be left to the relevant agency to
resolve. However, as this Court has dssad herein, the issue is whether the IDHW'’s

waiver amendment complies wigh1396n(b)(4), not whetharstate plan amendment is
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needed or has complied with subsection 30(M)e Court therefore concludes that this
issue is appropriately left to CMS, der the primary jurisdiction doctrine.

Regarding the possible prospective implementation of the IDHW’s waiver
amendment, the Court finds that Plaintdi® not likely to success on the merits.

D. Standing to bring action challengim violation of free choice provision

Plaintiffs in the Knapp casassert that IDHW is iviolation of the free choice
provision under § 1396a(a)(23). As statdbve, under § 1396a(a)(23), a Medicaid
participant may obtain services under thé Aom any institution, agency, community
pharmacy, or person, qualified to perforre gervice.” 42 U.S.C. 81396a(a)(23).
According to the Knapp Plaifits, the IDHW’s contract witltCommunity Partnerships of
Idaho is preempted by federal law becausestricts who Medicaid participants may
choose as their providers, without seelangaiver from CMS. The Knapp Plaintiffs
argue that they have standing underSheremacy Clause of the United States
Constitution because they will bierectly injured by the elimiation of free choice, if the
IDHW'’s selective contract ith Community Partnerships ¢daho is implemented.

To have standing under Ardilll, a plaintiff must show (1) injury in fact, or
invasion of a legally protected interest tigafa) concrete anglarticularized; and (b)
actual or imminent, as opposed to conjectural or hypothetical; and (2) a causal connection
between the defendant’s challengation and the plaintiff's injuryLujan v. Defenders
of Wildlife, 504 U.S. 555, 560-61992). The Ninth Circuit has held that Medicaid

beneficiaries facing a reduction in “quality sees, and access to quality services” due to
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a 10% cut in provider payments were infis® as to satisfy standing requirements.
Independent Living Ctr. of So. Cal. v. Shevd43 F.3d 1050, 106®th Cir. 2008).

The Court finds the circumstances foe tnapp Plaintiffs snilar to those in
Shewry and thus agrees that they have standing. The Affiliates Plaintiffs have not
asserted, nor does the Court find, that thaye standing under this provision. With
respect to this issue, the Court finds tiet Knapp Plaintiffs, only, have a strong
likelihood of success on the merits.

2. Irreparable Harm

A “possibility” of irreparable harm issufficient basigor a preliminary
injunction; irreparable injury must be “Bky” in the absence of an injunctiolVinter,
129 S.Ct. at 374.

The Knapp Plaintiffs arguimat they will suffer irreparable harm by virtue of
IDHW's interference with their right to frezhoice of provider under the Medicaid Act,
specifically 8 1396n. Citin@al. Pharmacists gsn. v. Maxwell-Jolly596 F.3d 1038
(9th Cir. 2010). Also, Plairfts in Knapp assert that thewill be harmed if IDHW'’s
selective contract is permitted to take effect because the Eleder@hdment bars them
from recovering damages; thus, the onlgilable remedy is the injunctive relief now
sought. CitingCal. Pharmacists #s’'n v. Maxwell-Jolly563 F.3d 847 (9th Cir. 2009).
Finally, the Knapp Plaintiffs netthat, if the selective comirt is implemented, they will
be forced to terminate their current relationships with affiliation service providers, and

begin new ones with CommuniBartnerships of Idaho since the Plaintiffs in Affiliates
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would be forced to stop providing aitition services upon iplementation of the
IDHW'’s selective contract.

The IDHW has stated that, in the everdtt@MS does not approve of its proposed
waiver amendment, the IDHWould simply forego federgdarticipation for affiliation
services, and proceed with itdesgtive contract, paid out of state general funds. It does
not appear there is any likelihood that Ridis’ relationshipswith each other, as
provider and receiver of services, wouldrbpaired. The Court thus finds that the
impact and injury on Rintiffs in both cases is likely andeparable. This factor also
weighs in favor of grantinthe preliminary injunction.

3. Balance of Equities and Public Interest

In considering whether a preliminary injunction angrary restraining order
should issue, courts “mustlbace the competing claims iofjury and must consider the
effect on each party of the grantingvathholding of the requested reliefWinter, 129
S.Ct. at 376. On balance, the Court finds that the public interest in the IDHW'’s
adherence to federal statutory requirementaeigihs harm to the IDHW. As this Court
has previously noted, a reduction in rates cabegiremised on budgetary considerations
alone. Order Granting TRQDKkt. 17 at 4 (citingdrthopaedic Hosp. v. Belsh03 F.3d
1491, 1496 (9th Cir. 1997)). Qhe facts now before it, the Court also finds that
implementation of a selective contrachnat be premised solely on budgetary

considerations, but must consider the impact on participants.
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The IDHW has acknowledged that its salextontract was proposed in response
to the Idaho Legislature’s expression of betdgy concerns. The IDHW cites the public
interest in non-interference with its fedesédte partnership under the Medicaid Act.
However, the Court is unconvinced that tinierest outweighs the harms suffered by the
Knapp Plaintiffs, and also — atibigh to a lesser extent — byetAffiliates Plaintiffs, if the
selective contract were implemented without &&pproval. This factor also weighs in
favor of granting the gliminary injunction.

CONCLUSION

In light of the foregoing analysis, the @ofinds that a preliminary injunction is
appropriate, pending a demn by CMS on the IDHW’s weaer amendment, and will
grant it. The IDHW is enjoined frommplementing its proposed contract with
Community Partnerships of Idaho until it haseived approval from CMS. If and when
such approval is granted, the Court wilfeteto findings and comgsions by CMS that
the contract complies with thdedicaid Act. In the event that CMS renders its decision
without analysis of the applickbprovisions of the Medicaidct, the Court may consider
a renewed motion by Plaintiffs.

ORDER
IT IS ORDERED THAT:
1. The Affiliates Plaintiffs’ Motiorfor Preliminary Injunction (Dkt. 61 in
Case No. 1:09-cv-00149) is GRANTED pending a decision from CMS

regarding the IDHW’s proposed waiver amendment.
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2. The Knapp Plaintiffaviotion for Preliminary Igunction (Dkt. 2 in Case
No. 1:11-cv-00307) is GRANTED peing a decision from CMS regarding

the IDHW'’s proposed waiver amendment.

DATED: August 4, 2011

SIS MUAWNIY !
B. LyraAWinmill

ChiefJudge
United States District Court
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