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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF IDAHO

Case No. 1:10-cv-00191-BLW
JABIN ALLEN WHITLOW, 1-09-cr-00185-BLW

Petitioner/Defendant,
MEMORANDUM DECISION AND
V- ORDER

UNITED STATES OF AMERICA,

Respondent.

Before the Court is a Petition (Dkt. 1)VWacate, Set Aside, or Correct Sentence
under 28 U.S.C. 8§ 2255, Idefendant/Petitioner Jabin AleVhitlow. The government
opposes and requests disgal of Whitlow’'s Petition (Dkt. 11). Petitioner filed a Reply
(Dkt. 12), and a Motion to Supplement (Dkt)138eing familiar with the record and
having considered the briefing, the Couill deny Whitlow’s Motionto Supplement and
deny the Petition, as discussed below.

BACKGROUND

Petitioner was charged with Counts 1 48dn criminal Case No. 02-cr-00079,
involving 29 co-defendants. Those caioharged (1) conspiracy to distribute
methamphetamine, cocaine and ecstasy iratiai of 21 U.S.C. §846(a)(1) and 841
(b)(1)(A), and (19) possession with intentistribute methamphetamine in violation of
21 U.S.C. § 841(a)(1)Superseding IndictmerDkt. 60 in 02-cr-0009. Some months
later, but related to the initial indictment, Petitioner alone was indicted on four counts in

Case No. 02-cr-00185. Those countduded: (1) attempted distribution of
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methamphetamine in violain of 21 U.S.C. 88 841(a)(&nd 846; (2) possession with
intent to distribute methamphetamine in atobn of 21 U.S.C. § 844)(1); (3) use of a
firearm in relation to drug trafficking in @lation of 18 U.S.C. 824(c)(1), and 18 U.S.C.
8 2; and (4) being a felon in possession ofeafim in violation of 1&8J.S.C. § 922(g)(1).
Indictment Dkt. 1 in criminal casé.

A jury heard both mattersonsolidated as one cas@ad found Petitioner guilty on
all four counts in Case No. 02-cr-001@3kt. 21), and Count One from Case No. 02-cr-
00079 (Dkt. 644). The Court sentenced Retgr on June 18, 200@®, 444 months in
prison. Minutes Dkt. 22. Petitioner appealed both matters.

The Ninth Circuit found th&anguage of the governméntonspiracy charge in
Case No. 02-cr-00079 to be impermissibly vagMem. DecisionDkt. 1038 in 02-cr-
00079. Concluding that this Court should/@&aismissed the conspiracy count, the Ninth
Circuit reversed in partna remanded for resentencinigl. On January 27, 2006, the
Court re-sentenced Petitioner to 300 monthgrison on Counts 1 through 4 in Case No.
02-cr-00185.Am. JudgmentDkt. 39. On Petitioner’'s sewd appeal, the Ninth Circuit
affirmed the Court’s sentencélem. DecisionDkt. 58.

In Petitioner’'s motion under 28 U.S.C2855, now before th€ourt, he alleges
ineffective assistance of trial counsel foy fdilure to consult and advise regarding

alternatives to trial; and (2) failure to seek dismiss&ount Three.

! Throughout the Background section only, citationtheoCourt Docket shall refer to entries in
petitioner’'s criminal case no. 02-c6085, unless otherwise identified.
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LEGAL STANDARD

A prisoner asserting the right to béeesed “may move the court which imposed
the sentence to vacate, set asid correct the sentence” under 28 U.S.C. § 2255(a).
Section 2255 provides four grounds thatify relief for a federal prisoner who
challenges the fact or length lns detention: (1) whether “the sentence was imposed in
violation of the constitution daws of the United States”; (2) whether the court was
without jurisdiction to impossuch sentence; (3) whetheetbentence was “in excess of
the maximum authorized by law”; or (4) whet the sentence is “otherwise subject to
collateral attack.See Hill v. United State868 U.S. 424, 428 (1962). Despite this
seemingly broad language, “the range ofrakwhich may be raised in a § 2255 motion
is narrow.” United States v. Wilc%40 F.2d 970, 972 (9th Cir. 1981).

Where a motion under 8§ 2255 is basedalleged constitutiohar jurisdictional
error, one must be careful to distingjumere errors of law or facEeeCharles Alan
Wright & Arthur R. Miller, Federal Practicand Procedure § 593d ed. 1982). If the
alleged error is one of law or fact, the@Z55 does not provide basis for collateral
attack “unless the claimed error constitugfindamental defect which inherently
results in a complete naarriage of justice.””United States v. Addonizid42 U.S. 178,
185 (1979) (citingHill, 368 U.S. at 428).

The Court recognizes that a respofmee the government and a prompt hearing
are required “[u]nless the motion and the féesl records of the case conclusively show

that the prisoner is entitled to ndie¢. . ..” 28 U.S.C. 8§ 2255(bYJnited States v. Leonti
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326 F.3d 1111, 1116 (9th Cir. 2003)(¢@tton omitted). To withstand summary
dismissal, a defendant “must make speddtual allegations which, if true, would
entitle him to relief on his claimUnited States v. Kelle®02 F.2d 1391, 1395 (9th Cir.
1990). Conclusory statementathout more, are insufficieéro require a hearing.
United States v. Johnso®388 F.2d 941, 94@th Cir. 1993).
ANALYSIS

As discussed below, even if the Courtrevio accept all of Petitioner’s allegations
as true, he still fails to raise allegations szént to warrant a hearing. Thus, the Court
will consider the matter based orettecord and pleadings before it.
1. | neffective Assistance of Counsel

A claim of ineffective assistance ofarcounsel need not be raised on direct
appeal to preserve thesue for collateral attackJnited States v. Wither638 F.3d 1055,
1066 (9th Cir. 2011)(citinflassaro v. United StateS§38 U.S. 500, 505 (2003)). To
prove ineffective assistance of counsel, @tipaer has the burden of showing (1) that
counsel performed so deficienthg to fall below an objectvstandard of reasonableness;
and (2) prejudice — that but for counsel'diciencies, the outcome would have been
different. Strickland v. Washingtod66 U.S. 668, 687-694 (1984).

In evaluating counsel’s performance, there is a strong presumption favoring a
finding of effectivenessKimmelman v. Morrisod77 U.S. 365, 381 (1986)(citation
omitted). The question is ntwhat the best lawyers woulthve done,” but whether a

reasonable lawyer in counsel’s circuarstes would have acted similarlyColeman v.
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Calderon 150 F.3d 1105, 1113 (9th Cir. 1998)y'd on other ground$25 U.S. 141
(1998). To earn the right to a hearing, avard “must make specific factual allegations
which, if true, would entitldim to relief on his claim.Keller, 902 F.2d at 1395.

A. Failureto Consult

In Petitioner’s first two arguments, he gk that his trial counsel, Terry Ratliff,
failed to consult or advise him about alternasivo trial. Petitioner states that he told
counsel he wanted to pleadiltuto the charges in Case N@2-cr-00185, and proceed to
trial only in Case No. 02-créd®79. However, Petitioner alseknowledges that counsel
attempted to negotiate a plea agreement as semydout that the Asgant U.S. Attorney
Monte Stiles refusedPet. Mem.Dkt. 1-1 at 4.

According to Petitioner, because his counsel failed to negotiate his plea bargain,
Petitioner was denied a three level reductiohis sentencing offense level, under
U.S.S.G. 8 3E1.1, for acceptance of respolitsibiAt his re-sentencing on January 27,
2006, Petitioner was given a two level redoicti Petitioner argues that he therefore
suffered a longer sentence thawould have, had his coungelrformed effectively. In
support, Petitioner citds.S. v. Blaylock20 F.3d 1458 (9th Cir. 1994).

In Blaylock the defendant claimed his counfsgéled to inform him that the
government had extended a plea offiek.at 1465. Here, the rexbis clear that counsel
proposed that Petitioner would plead guilty id@ur counts in Case No. 02-cr-00185, in
exchange for dismissal of the conspiratyarge in Case No. 02-cr-00079; the

government did not agree. Petitioner is cortleat he could have emtsl an open plea of
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guilty — that is, he could ha pleaded guilty without grbenefit conferred by the
government in exchange. Fed. R. Cr. P. Ihlhis affidavit, Ratliff states that he told
Petitioner of the government’s refusal, andoleéeves that, when presented with these
options, Petitioner electdd go to trial. Ratliff Aff, Dkt. 11-5 at 4.

The U.S. Supreme Court has held thdetendant “has thetimate authority to
[decide] . . . whether to pleaplilty, waive a jury, testify imis or her own behalf, or to
take an appeal.Jones v. Barnegl63 U.S. 745, 751 (1983). Where counsel fails to act
on a client’s decision to plead guilty, suaaction is objectigly unreasonable.

Assuming that Petitioner’s allegation is trues tBourt finds that the first element for an
ineffective assistance of counsel claim ibbshed: counsel performed deficiently.

The Court must next consider whetRatitioner has establisthg@rejudice -- in
other words, that his sentence is longer bseaf counsel’s inaction. The Court finds
that he has not. The government may miove three level reduction in sentencing
offense level for acceptance of responsibility, where, as here, the offense level is 16 or
greater, and where the defentassists “by timely notifyinguthorities of his intention
to enter a plea of guilty, thereby permitting tpovernment to avoid preparing for trial
and permitting the governmentdathe court to allocate thesources efficiently . . ..”
U.S.S.G. 8 3E1.1(b)Whether or not Petitioner told coun$e wanted to plead guilty to
his second indictment (Case No. 02-cr-CR)1 & is undisputed that Petitioner never

intended to plead guilty tine first indictment (Case No. 02-cr-00079). Because
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Petitioner acknowledges he wolldve proceeded to trial, regardless of a partial plea,
there was no basis to apply the third level reduction.

Also, the transcript of Petitioner’s rergencing shows that the Court applied a
two level reduction for acceptance of respoitigfhand also considered factors set forth
in 18 U.S.C. 8§ 3553(a). Bad on Petitioner’s extensive criral history and his conduct
in the offense at issu#)e Court declined to sentencdlat very bottonof the advisory
guideline range of 294 to 346 months. é&ast, the Court sentenced Petitioner to a total
of 300 months. That sentence would still hbeen within the lower guideline range of
262-327, had the third leveldection been applied to Petitioneddjusted offense level.
See Gov. MemDkt. 11 at 7.

Thus, even accepting Petitionealegations as true, he still cannot show he was
prejudiced by counsel’'s deficieies, so as to support areffective assistance of counsel
claim for failure to casult. The Court will therefordeny the petition on this issue.

B. Brandishing A Firearm

Petitioner’s second ineffective assistanceafnsel argument asserts that, because
counsel failed to all@ him to plead guilty tahe charges in Ca$¢o. 02-cr-00185, he
was held accountable for Courttree in Case No. 02-cr-00185, which charged him with
brandishing a firearm. Accding to Petitioner, had hegaded guilty tdhe charges
rather than proceedyrto a jury trial, the Court wdd have found Count Three not
credible at sentencing. This argumernisféor a number of reasons. If Petitioner had

pleaded guilty to thisount, then he would have admidtte brandishing a firearm, and

MEMORANDUM DECISION AND ORDER - 7



the Court would have had no reason to dditithe charge. Thus, the same assertions
made by Petitioner also defeat his argumé&nirther, as noted byehgovernment, a jury
found Petitioner guilty of brandishing a faren beyond a reasonable doubt, a more
onerous burden of proof théime preponderance of evidence or clear and convincing
evidence standard which governs sentendewsions. Ultimately, assuming Petitioner’s
assertions to be true, he fails to shovwhhe suffered a greater sentence as to the firearm
charge, but for counsel’s inaction. The Court therefore rejects Petitioner’s second
argument.

C. Failureto Seek Dismissal of Count Three

Petitioner’s third argument is that counfseled to move fodismissal of Count
Three from his indictment in Case No. 6200185. The Government counters that,
because Petitioner failed to raise this issuapgeal, it is procedurally defaulted. The
Court rejects the government’s challenge. As stated abovViedtive assistance of
counsel arguments aappropriately raised in a 8 2255 motioWithers 638 F.3d at
1066 (citingMassarg 538 U.S. at 505 (2003)). Mever, Petitioner’s third claim does
not satisfyStricklands objective reasonableness requirement.

A difference of opinion as to trighctics will not satisfy a finding of
ineffectivenessUnited States v. May®46 F.2d 369, 375 (9ir. 1981). Counsel has
the ultimate responsibility for his or her clientiefense at trial, and therefore must have
“wide latitude . . . in making tactical de@sis” without need to consult the defendant.

Strickland 466 U.S. at 68%ee also Wainwright v. Syke33 U.S. 72, 93 (1977).
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Ratliff's decision whether to move to dismi€ount Three falls into the category of a
tactical decision best left to counsel. T@aurt next examines #h decision for objective
reasonableness.

According to Petitioner, Count Threertained the same apended language
that the Ninth Circuit deemed impermissibledaunt 1 of the firsindictment. However,
the crux of the Ninth Circuit’s agsion was the open-endedness obaspiracycharge.
Mem. Dec.Dkt. 1038 in Case No. 02-cr-0007%ifoy similarly deficient wording of a
conspiracy count it).S. v. Cecjl608 F.2d 1294, 1295-96 (9@ir. 1979)). Count Three
in Petitioner’s second indictment does nadrgfe conspiracy, buahe knowing use,
possession, or brandishing of a firearmdictment Dkt. 1 in Case No. 02-cr-00185.
Further, although Count Three begins withopen-ended description of the relevant time
period, it goes on to specifyftluding but not limited to théate of March 20, 2002.”

Id. The Court thus finds that counsel’s demmsnot to seek dismissal of Count Three was
objectively reasonable.

Finally, Petitioner fails to show prejud from counsel’s alleged failure to seek
dismissal of Count Three. As Petitiod@mself contends, there was “overwhelming
evidence of [Petitioner’s] guiltral almost certainty [that heould be] convicted of each
charge set forth in [his] indictmentPet. Mem.Dkt. 1-1 at 6. Even if counsel had
moved to dismiss Count Three, Petitioner idasitified no basis for the Court to have

granted the motion; and the Court findme. Again, acq#ing Petitioner’'s own
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allegations as true, Petitioner’s third arguntniils; thus, the Court will deny the petition
on this issue.
2. Motion to Supplement

Petitioner moves to supplement, under Faldeule of Civil Pocedure 15(d), with
additional argument addressing reddrfs. Supreme Court decisionslot. Suppl. Dkt.

13 at 2 (citingMissouri v. Frye 132 S.Ct. 1399 (2012)afler v. Cooper132 S.Ct. 1376
(2012),Martinez v. Ryan132 S.Ct. 1309 (2012)). Aording to Petitioner, these
decisions clarify that the right to effectimgsistance of counsel applies to pre-trial
proceedingsMot. Suppl. Dkt. 13 at 3. However, thesdisions shed no new light on the
Court’s analysis above, that Petitiomeas not prejudicethy counsel’s alleged failure to
pursue a guilty plea as to the second indictment.

The ruling in Martinez cited by Petitioner, also fails to change the Court’s
analysis hereMartinez 132 S.Ct. 1309. Nothing in thd&cision supports a conclusion
that Petitioner's counsel was deficient inifagl to seek dismissal of Count Three.
Petitioner’'s motion has no bearing on the @swtecision, therefore, the Motion to
Supplement will be denied as moot.

ORDER

ITISORDERED THAT:

1. Petitioner's Motion to Vacate, Set Aside, or Correct Sentence (Dkt. 1)
under 8§ 2255 is DENIED.

2. Petitioner’'s Motion to Supplemefi?kt. 13) is DENIED as MOOT.
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3. Judgment to be entered separately.

DATED: October 5, 2012

B. Lylan JWinmill
ChiefJudge
UnitedStateDistrict Court

MEMORANDUM DECISION AND ORDER - 11



