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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF IDAHO

DELJACK, INC., an Idaho corporation,
Case No. 1:11-cv-00065-EJL

Plaintiff,
V. MEMORANDUM DECISION AND
U.S. BANK NATIONAL ORDER
ASSOCIATION, a national banking
association,
Defendant.
INTRODUCTION

Pending before the Court are the paiteross-motions for summary judgment.
(Dkts. 35, 37). Additionally, plaintiff hasl@d a motion for leavéo file an amended
complaint seeking punitive damages (Dkt. 36he matter has been fully briefed and the
Court has determined oral argument woultlassist the decision-making process. The
Court will therefore decide the motions gt a hearing. For the reasons explained
below, the Court will deny both motions.

FACTS

Plaintiff DelJack, Inc. operates a busingsBoise, Idaho known as the Crescent

“No Lawyers” Bar & Grill. A long-time DBlack employee, Kristi “Cookie” Hurles,

embezzled large sums of mgrfeom the company during robty 2006 through 2010.
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Hurles’ responsibilities at the Crescemtluded serving, bartending, and
bookkeeping. She was often tasked vpieisonally depositinBelJack’s daily cash
receipts, along with company checks, ibelJack’s bank account at U.S. Bank.

The cash component of theilgadeposit is easy to explain — it came from the
company'’s business operations. Explairting company checks somewhat more
complicated, and the specific facelated to that issue are discussed below. The key fact
that emerges, however, is that Hurleeofwent to the bank with DelJack company
checks in hand. These checks were ntadd¢o cash and contained the very common
restrictive indorsement — “For Depb®nly” — on the backside.

U.S. Bank did not honor the restrictivelorsement on many of these checks.
Instead, the bank handed casfer the counter to the ®n who showed up with the
checks. Within the tlee-year period before this actisas filed, the bank violated the
For-Deposit-Only indorsement on 12paeate checks, which total $86,50M@elJack
seeks to recover that $86,500 in this action.

A key factual dispute is the scope otlaurity DelJack granted to Hurles. The

bank says DelJack entrusted Hurles to ¢asH~or-Deposit-Only checks and bring the

! For purposes of deciding this motion, the Gdids that 127 checks are at issue, and
will sometimes refer to these checks as the “For-Deposit-Only Checks.” The Court bases its
conclusion that 127 checks are at issue ondakld summary of the For-Deposit-Only Checks,
see Ex. A to Berriochoa Affihich includes information on 127srate checks. The bank does
not dispute that these checks were cashed, noritddissuss any check individually. But at one
point in its briefing, DelJack inexplicabhgfers to 84 — rather than 127 — checgee DelJack’s
Mot. Memo, Dkt. 38, at 12 (“U.S. Bank failed tgply the proceeds of one-hundred twenty
seven (127) DelJack checks consistently withehdsecks’ restrictive endorsements. Thus, U.S.
Bank committed eighty four (84) separate adtsonversion rendering it liable for the amounts
of those eighty four (84) checks.”) (footnote citations omitted). Neither DelJack nor the bank
provides any explanation for thissconnect. The Court will thexae assume a clerical error.
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cash back to the bar. DelJack, however, saytes had no such authority, and that she
was supposed to deposit the FompbDsit-Only checks — not cash them.
THE LEGAL STANDARD

Motions for summary judgmemtre governed by Rule %8 the Federal Rules of
Civil Procedure. Rule 56 provides that He¢ court shall grant summary judgment if the
movant shows that there is no genuine dispstt® any material fact and the movant is
entitled to judgment as a matter of law.” FRJCiv. P. 56(a). “A party asserting that a
fact cannot be or is genuinely disputedstsupport the assertion by: (A) citing to
particular parts of materials in tihecord, including depositions, documents,
electronically stored information, affidavibs declarations, stipulations (including those
made for purposes of the motion only)nasssions, interrogatory answers, or other
materials; or (B) showing that the materieited do not establish the absence or presence
of a genuine dispute, or that an adveragy cannot produce admissible evidence to
support the fact.” Fed. R. Civ. P. 56(c)(1).

The party moving for summgajudgment has the initidurden of showing there
are no genuine issues of material fact andithsientitled to judgmerds a matter of law.
See Anderson v. Liberty Lohldy77 U.S. 242, 247-48 (1986Material facts are those
necessary to the proof or defense ofaane) and are determined by reference to
substantive lawld. at 248. A fact issue is genuifiethe evidencas such that a
reasonable jury could return ardet for the nonmoving party.’d.

Once the moving party has met its initiairden, the nonmoving party has the
burden of presenting evidence to show thgémuine issue of fact remains. The party
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opposing the motion for summary judgmentymat rest upon the mere allegations or
denials of her pleading, but must set forte@fic facts showing @t there is a genuine
issue for trialld. at 248. If the non-moving party “faite make a showing sufficient to
establish the existence of alement essential to that pastcase, and on which that

party will bear the burden of @of at trial” then summary judgment is proper as “there
can be no ‘genuine issue of material factjcei a complete failure of proof concerning an
essential element of the nonmoving partygse necessarily renders all other facts
immaterial.” Celotex Corp. v. Catretd77 U.S. 317, 322—23 (1985).

In applying the above standard, the Courstrwiew the evidence in the light most
favorable to the non-moving partknderson477 U.S. at 255. Additionally, when
parties cross-move for summary judgmeng, @ourt will consider each motions on its
own merits. Fair Housing Council v. Riverside Twd49 F.3d 11321136 (9th Cir.

2001). Nonetheless, in rugron cross-motions, the Cowvill consider the entirety of
each party’s evidentiary submission, neti@ss of which motion (or opposition) the

evidence accompaniedd. at 1136-37.

2 See also Rule 56(e) which provides:

If a party fails to properlyugpport an assertion of fact oiiléato properly address another
party's assertion of fact as requitegy Rule 56(c), the court may:

(2) give an opportunity to progg support or adress the fact;

(2) consider the fact undisputéat purposes of the motion;

(3) grant summary judgment if the motion and supporting materials—including the
facts considered undisputed-show tiiet movant is entitled to it; or

4) issue any othexppropriate order.
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U.S. BANK’'S MOTION FOR SUMMARY JUDGMENT

DelJack alleges three claims agains$ \Bank — negligence, conversion, and
declaratory judgment. The pigs agree that the statutory limitations period for each of
these claims is three yearSeeldaho Code § 28-3-118(7) (three-year statute for
conversion of an instrumentyl. § 28-4-111 (three-year statute for actions relative to
bank deposits and collections). Here, Deldadeeking to recovehecks cashed within
this three-year limitationgeriod — November 2, 2007 through November 2, 2010.

The bank contends that two separata/gons of its Deposit Account Agreement
independently bar DelJack’s lawsuit. Thestfiprovision comes under the heading “Your
Duty to Examine Your Statement,” and the other under the “Number of Signatures”
heading. The Court will addse each provision in turn.

A. Duty to Examine Bank Statements

The bank first argues DelJack is barredrfreuing because it failed to examine its
account statements and, within 30 dayseetiving those statements, notify the bank of
its failure to deposit the “For Deposit Ohlghecks. The bankelies on the following
provision of the Deposit Account Agreement:

Your Duty to Examine Your Statement As used in this section, the

term “problem” meansrgy error, alteration or unauthorized transaction

(including, but not limited to, f@ed or missing signatures and

excluding consumer electronic bangitransactions) related to your

account. Because you are in the lpestition to discover any problem,

you will promptly examine your statemt and report to us any problem

on or related to your statement. You agree that we will not be

responsible for any problem that:

(1) you do not report to us writing within a reasonable time not to
exceed 30 calendar days aftermwail the statement (or make the
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statement available) to you,

(2) results from a forgery, counterf@it alteration so clever that a
reasonable person cannot deteffior example, unauthorized
checks made with your facsimile or other mechanical signature
device or that look to an aveegerson as if they contain an
authorized signature; or

(3) as otherwise provideoy law or regulation.

You may not start a legal action agaians because of any problem unless:

(a) you have given usehabove notice and (b) the legal action begins

within 1 year after we send or makeur statement available to you.
See Sept. 15, 2009 Deposit AccouneRment, Ex. D-%o Leonard Aff.Dkt. 35-13, at
20-21°

1. The Meaning of the Contractual Provision

The Court cannot find that this provisiasusceptible tthe meaning the bank
gives it. That is, this section does not oategDelJack to notify the bank of the bank’s
own failure to complywith restrictive imlorsements. The provision does not even
mention restrictive indorsements, much lgwsconsequences of a bank’s failure to
comply with suchan indorsement. Rathavhen the section is viewed in context, it is

apparent that the bank has just shortenedieeyear statutory ped for customers to

alert banks of forged or unauthorized signatuseldaho Code 8§ 28-4-406. The

*The bank provided eight versions of the Depascount Agreementindicating that all
versions contain substantialymilar language in the sectiemtitied “Your Duty to Examine
Your StatementSee Leonard AffDkt. 35-7,  9see also Exs. B and D1 to D7 of the Leonard
Aff., Dkt. 35-7. It appears, however, that jusethversions were in effect during the operative
time period — November 2007 through Novem®@10: (1) Exhibit D-5 (effective March 15,
2007); (2) Exhibit D-6 (effectie June 1, 2009); and (3) Exhib-7 (effective September 15,
2009). And the bank is correct in that the secht issue here (agaithe one entitled “Your
Duty to Examine Your Statement”) is identioaleach of these three versions. For ease of
reference, the Court will cite to thadat, September 15, 2009 version (Exhibit D-7).
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relevant UCC provision obligates customergtamine their statements for unauthorized
signatures or alterations, and allows custoapeto one year to notifthe bank of such
issues.ld. The agreement here shortens that notice period to 30 days.

The bank correctly pointsut that numerous courtsve upheld deposit
agreements that significantly shorten thewgbry one-year periodh fact, one court
upheld an agreement that shrunk the notice period to just 14 S8ag$arent Teacher
Ass’n v. Mfrs. Hanover Trust G&24 N.Y.S. 2d 336, 340 (M. Civ. Ct. 1988) (“PTA
was under a contractual duty to notify MHTwmiting of any forgery or signature not in
accordance with the signature card within fourteen dage®;also, e.g., Tatis v. U.S.
Bancorp,473 F.3d 672, 674-77 (6th Cir. 200Peters v. Riggs Nat'l Bank42 A.2d
1163, 1166-68 (D.C. 2008) (citycases). But these casgsically deal with the
customer’s duty to alert the bankforgeries. None helthat a bank had imposed a duty
on its customer to alert the bank of the Barmkvn failure to comply with a restrictive
indorsement. The cases citegthe bank are thus inapposite.

The bank insists thdtecause the term “problem”defined in the agreement to

LN}

include “any error” or “unauthorized transiact’ “related to you account,” DelJack’s
duty to report “problems” necessarily includeduty to report the bank’s own failure to
comply with the restdtive indorsement. But in maig this argument, the bank is
ignoring the central part of the provision, ialin states, “Because you [the customer] are
in the best position to disger any problem, you agreepgoomptly examine your
statement and report to asy problem . . . .ld. at 20.

The UCC drafters realizedhcustomers — not the banks — are in the best position
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to discover forgeries and altered signatutgse, e.gldaho Code § 28-4-406, cmt. 5
(“there is little excuse for eustomer not detecting an alidon of his own check or a
forgery of his own signature”). That iswv § 4-406 obligates stomers to notify the
bank of unauthorized signatures or alteratioBse, e.g., Garnac Grain Co. v. Boatmen’s
Bank & Trust Co, 694 F. Supp. 1389, 1400 (W.Mo. 1988) (“section 4-406 was
intended to encourage bankstamers to promptly and diligently examine their bank
statements in order to discover forgeries alterations.”). But the opposite is true for
restrictive indorsements. In this situation, it is the bdak is in the first and best
position to discover the problem. As armurt explains, when a depositary bank
disregards a for-deposit-only indorsement, it

not only subjects itself to liabilitfor any losses resulting from its

actions, but it also passes up what may well be the best opportunity to

prevent the fraud. The presentation of a check in violation of a

restrictive indorsement faeposit in the account someone other than

the restrictive indorser is an obus warning sign, and the depositary

bank is required to investigate thauation rather than blindly accept

the check.
Underpinning & Found. Constructorfic. v. Chase Manhattan Bark86 N.E. 2d 1319,
1324 (N.Y. 1979). And so it isere. In this case, the problgresented itself right at the
bank counter, when a non-sigoat on the account showed with checks marked “For
Deposit Only,” and requested cash instead.

Additionally, the contractual provision ssue here expressly mentions forgeries

and obligates customers who make a claimregdine bank to complete an affidavit of
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forgery? Deposit Account Agmtat 21. It states:

Within 30 days of mailing you agree ¢complete and return an affidavit of

forgery on the form werovide you along with der information we may

request. You further agree to file a police report if we request.

Deposit Agmt.at 21 (emphasis added). The requineinte submit an affidavit of forgery
bolsters the Court’s conclusion that this getts intended to dealith forgeries and
similar issues (again, issues that the custasiin the best position to detect). An
affidavit of “forgery” wouldhave little bearing on the barskfailure to comply with a
restrictive indorsement.

The Eighth Circuit addresse@dsomewhat similar issue Douglas Companies v.
Commercial National Bak of Texarkana419 F.3d 812 (8th Cir.0D5). In that case, the
plaintiff deposited a $240,000 check, bug thank dropped a zero when it coded the
check, thus crediting the plaintiff with a $280 deposit. The plaintiff sued to get a
credit for the missing $216,000rhe bank, howevealenied liability. It argued that
plaintiff was barred from suing based on thdipa’ account agreeemt, which required

1113

plaintiff to review its bank statement atwhely notify the bank of “any unauthorized
signatures, alterations, forgeriesamy other errorsn your account within 60 days of

when we [the bank] make tls¢atement available . . . .’Td. at 817.

*The bank indicated that affidavits of forgese not required but, tfzer, are similar to
police reports, which are required piifl the bank requests on&ut it appears that the bank is
relying on an older version tifie Deposit Account Agreemensee Ex. B to Leonard AfDkt.
35-8, at 14 (“If we request, you agree to compéetaffidavit of forgery or other proof of
loss.”); Ex. D-1,Dkt. 35-9, at 14 (same). These earliersi@ns did not mention police reports.
Later versions say that a police report must be subniittee bank requestbut the affidavit of
forgery appears mandatorgee Deposit Account Agreememgroduced as Exhibits D-2
through D-7 to the Leonard Aff.
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The court disagreed, upholding the distooturt’s conclusion that the agreement
related “only to alterations or forgeriessulting in unauthozed payments from the
account, . .. ."ld. As the court explained,

The agreement . . . was intended todify § 4-4-406 which deals with a

customer’s duty to discover and timely report unauthorized signatures or

alterations; the section says nothatgput encoding errors. We do not

believe the agreement, which moddithe time and notice provisions,

otherwise changed the scope of § 406. Further, we find no authority,

and CNB fails to cite anyermitting parties tox@and the scope of § 4-4-

406 to impose a duty on customers to give notice of encoding errors. In the

absence of such authoritywe hold the agreemeapplies only to the types

of transactions or errors specifiigadentified in § 4-4-406, i.e.,

unauthorized signatures and alterations.

Id. (emphasis added).

The result is the same here. The Counhcé conclude that the parties agreed to
iImpose a duty on DelJack to notify the bankhaf bank’s failure to comply with a
restrictive indorsement. EhCourt will therefore deny the bank’s motion for summary
judgment on this basis.

2. Idaho Code § 29-110

Another problem with the bank’s argumeagarding the 30-ggperiod is Idaho
Code 8 29-110. This statyteovides that any contractualgmision purporting to shorten
a limitations period “is void as it is againsetpublic policy of Idab.” Idaho Code § 29-

110(1). Here, by requiring DelJack to notifye bank of “problems” within 30 days of

receiving its statement, andgae within one year, the p&s effectively agreed to
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shorten the otherwise applicalteee-year limitations periods.

The bank argues that Idaho Code 8§ 29-%1tbt applicable in commercial code
cases because, within the comnmedrcode, the legislature provided that “the effect of the
provisions of the uniform commercial codeyrze varied by agreement.” Idaho Code §
28-1-302. As noted above gtiparties agree that the limitations period applicable here
are contained within the commercial codgeeldaho Code § 28-3-118(7) (three-year
statute for conversion of an instrumemt);§ 28-4-111 (three-year statute for actions
relative to bank deposits and collectionSp it appears that these two statutes (Idaho
Code § 29-110 and § 28-1-30&k at odds with each other, and the Court must decide
which applies.

The Court will resolve the issue by relying the more specdistatute. Idaho
Code 8 29-110 speaks specificdlythe issue presentéere — the ability to
contractually shorten limitations periods.aleb Code § 28-1-302 spks more generally
to the ability to modify “provisions of the uniform commercial code.” Moreover, in
another part of the commercial code, thedkegure very specifically stated that the
parties could shorten limitations period. Speally, Idaho Code § 28-2-725 provides:
An action for breach of any contract for salast be commencedtwin four (4) years
after the cause of action has accruBg.the original agreement the parties may reduce
period of limitation to not less thamme (1) year but may not extend itdaho Code §

28-2-725 (emphasis added). According to theklsalogic, this specific language within

®The Court does not agree that the partigsejto disclaim thbank’s obligations of
“good faith, diligence, reasonableness, and cascpibed by the Uniform Commercial Code.”
ldaho Code § 28-1-302.
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the commercial code would be entirely unrssegy, given the more general language in
ldaho Code § 28-1-302.

Of course, a cardinal rule of statutory doastion is “[tlhe Court must construe a
statute as a whole, and considérsections of applicable statutes together to determine
the intent of the legislature.Davaz v. Priest River Glass C&70 P.2d 1292, 1295
(Idaho 1994) (internal citation omitted). Atdnally, Courts must “give a statute an
interpretation that will not render it a nullity State v. Nelsqr807 P.2d 1282, 1285
(Idaho Ct. App. 1991).

The Court concludes that if the legisieg meant to allow parties to shorten
limitations period for the actions alleged here, it would have said so more specifically —
just as it did with regard to actiof “breach of any contract for saleldaho Code §
28-2-725. Cf. Jones v. Wells Fargo Bank, N.2011 WL 710877, at *7 (N.D. Tex. Feb.
25, 2011) (rejecting bank’s assertion thatmgifis breach of contract action was barred
by six-month period specified in accoagreement; relying on Texas statutory law
similar to Idaho Code § 29-110).

The bank also points tdaho Code § 28-1-302(b), which provides: “Whenever
the commercial code requires an action tealien within a reasonable time, a time that
is not manifestly unreasonable may bedixs agreement.” This language, however,
does not speak to limitations periods. Limdas periods do not require plaintiffs to sue
“within a reasonable time.” Rather, plaintiffs stisue within very sgific time periods.
The bank does not point toyaapplicable code section that “requires an action to be
taken within a reasonable ta1i Granted, customerseaobligated to “exercise
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reasonable promptness” in examiningtements for forgeries and alteratior&ddaho
Code § 28-4-406. So, in thgpthe parties may agree upspecific time periods in
which the customer may alert the bank @ problems. But, as already discussed,
forgeries and similar alterations are not aueshere. Or, statelifferently, the bank
cannot point to any UCC provision requiriogstomers to alert the bank of the bank’s
failure to abide by restrictivimdorsements within a reasonapleriod. Thus, there is no
underlying “reasonable” periaaf time subject to modification by agreement.
In sum, the provision of p@sit Account Agreement entitletbur Duty to
Examine Your Statemetibes not bar DelJack’s suit.
B. Waiver
The bank next argues that DelJack wailigdight to sue the bank for failing to
comply with the resictive indorsement. The bank again relies on the terms in the
Deposit Account Agreementith its customer, this timpointing to the following
language, which has nothing to wah restrictive indorsements:
REQUIRED SIGNATURES.
Signature Comparison.We process items mechanically, based on
information encoded ochecks and other transaction items, and we
are not required to examine itemsladebits drawn on your account.
We collect your signature to olmtayour agreemernb the rules we
establish for your account, but this does not create any responsibility
on our part to verify signatures @ems and other charges to your
account.
Number of Signatures. You agree that if you
(1) have an account in which moreathone signature is required to
complete a transaction;
(2) authorize someone to transaatr&obut not all transactions on

your account;

MEMORANDUM DECISION AND ORDER - 13



(3) authorize someone to transacisiness on your account for
limited purposes and no others; or

(4) use checks that require two or more signatures,

such arrangements are strictlyween you and the other person(s)

you authorize, whether we hametice of your arrangement

(including in a form we provide you) or ndtou cannot assert a

claim against us for permitting aansaction so long as any one of

the owners or authorized persasign or initiate the transaction,

even if a person exercises more authority than you have given.
Deposit Account Agreemeiiix. D-3 to Leonard Aff., Dkt35-10, at 17 (emphasis
added). Focusing on thastaitalicized sentence, tiank argues that Jody Ballard-
Morrison — an authorized sigiasly on the DelJack account'signed or initiated” the
“transaction that ultimately gave risette unauthorized ob$cation of money by
Hurles.” Defendants’ Mot. MempDKkt. 35-1, at 13. In other words, Ballard-Morrison
signed the check and then gatvi® Hurles to depositThe bank thus concludes that
DelJack cannot complain becaudurles “exercised more authority” than given —i.e., by
cashing the check rather than depagiit, as she was instructed to do.

This argument lacks merit. This pion of the Deposit Account Agreement does
not contain a waiver — much less a “claad unambiguous” waiver — of DelJack’s
ability to sue the bank for failing follow the restrictive, “fodeposit only” indorsement.
To read a waiver into the @vision, one is essentialfgprced to read the phrase
“permitting a transaction” as “violating restrictive indorsement” — as iou cannot
assert a claim against us for violating astactive indorsement so long as one of the

owners or authorized persons signinitiate the transactionThis interpretation of the

contractual language is strained. At a veipimum, the Court cannot find a clear and
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unambiguous waiver of the righd sue within this langgge. U.S. Bank’s motion for
summary judgment will therefore be denied.
DELJACK'S MOTION FO R SUMMARY JUDGMENT

The Court now turns to DelJack’s matifor summary judgment. As will be
explained, the Court will deny this motionwasll because there are triable factual issues
regarding the scope of Hurles’ autitpto act on DelJack’s behalf.

A. Conversion & Presumed Damages

DelJack argues it is entitled to summprggment on its conversion claim because
there is no dispute that the bank ignored the restrictive indorsement on the For-Deposit-
Only Checks. Idaho Code 8§ 28-3-206(3)fenerally provides that when a bank
disregards a restrictive indorsement, it catsséhe instrument. More specifically, it
states that a payor bank who takes atrument (such as a check) for immediate
payment over the counter “converts the instroimless the proceeds of the instrument
are received by the indorserapplied consistently with thiedorsement.” Idaho Code §
28-3-206(3)(c). Another section of the IdaGommercial Code provides that if an
instrument is converted, damages are “presumed to be the amount payable on the
instrument, . . ..” ldho Code § 28-3-420(2).

Here, the bank does not dispute that EBr-Deposit-Only Checks contained
restrictive indorsements indimag they should be depositedarDelJack’s bank account.
Nor is there any dispute that U.S. Bank ggor bank that cashedetlshecks, rather than
following the restrictive indorseemt. By establishing thesacts, damages are presumed
in the amount of $86,500. €lonly remaining question vghether the bank will be able
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to rebut this presumption.

The bank, however, argues that dansage not presumed because 8§ 28-3-
206(3)(c) provides that aaversion is establishedilessthe proceeds of the instrument
are received by the indorser . . . .” (emphasis add@&#sed on this clause, the bank
argues that to prove damages, DelJack motsonly prove thathe bank ignored the
restrictive indorsement by failing to deposit the check, but that DelJack must also prove it
did notget all the money back at some later point.

This argument lacks merit. The bank certed the checks right when it delivered
cash over the counter instead of depogitire money into a DelJack accouBSee
generally Read v. Downey State Ba3®2 P.2d 681 (Idaho 196&)The conversion is
complete when the defenddakes, detains or disposes of the chattel.™) (citation
omitted);Society Natl. Bank v. Security Fed. S. &843 N.E.2d 10901095 (Ohio 1994)
(“At the moment that Security Federalrfored that latter request [to pay a check

inconsistently with a restrictive indorsent], it incurred liabilityin conversion to

®In relevant part, 8 28-206(3)(c) provides:

(3) If aninstrument bears an indorsement (i) diesd in section 28-201(2), or (ii) in

blank or to a particular Io& using the words “for deposit,” “for collection,” or other

words indicating a purpose of having the instrument collected by a bank for the indorser
or for a particular account, the following rules apply:

(c) A payor bank that is aldbe depositary bank ordahtakes the instrument for
immediate payment over the counter fromeason other than a collecting bank converts
the instrumentinless the proceeds of the instruman received by the indorser or
applied consistently with the indorsemefgmphasis added).

MEMORANDUM DECISION AND ORDER - 16



Microtek.”). At that moment, damages weaneurred and presumed to be in the face
amount of the checkSeeldaho Code § 28-3-420. The fabat some of the money may
have made its way back to DelJack doesmmedn the conversion ver happened in the
first place. In other wordf)elJack does not have the obligation to trace the money once
the bank ignored the indaent; it is presumed to have suffered damag@ddindus.
Plumbing & Heating Supply Cae. Carter County Bankl54 S.W. 2d 432435 (Tenn. Ct.
App. 1941) (“When the agent withdrew aaplpropriated the money, the burden was not
upon the plaintiff tarace the money further and showthg proof that th agent did not
place the money in the register of the campand then withdraw it. The bank in
wrongfully cashing the cheataused the loss. The plafhis entitled to recover.”)

This is not to say that ¢hbank has no defenses, howewethat it cannot seek to
rebut the presumed damages of $86,500edd, DelJack concedes that the bank has a
right to attempt to rebut the damadeelJack presumptively suffere@f., e.g., Saxon
Mortg. Servs., Inc. v. Harrisor973 A.2d 841, 865 (Md. CApp. 2009) (“the presumed
fact that the plaintiff's damages equal tbk amount payable on the instrument remains
unless and until evidence is introduced by theypseeking to rebut the presumption that
the plaintiff's actual interesh the check entitles the plaifitto a lesser amount”). But
attempting to rebut the presumed damagesdiefense — meaning the bank, not DelJack,
carries the burden of proo€f. D&G Equip. Co. v. The Firdtlat’l Bank of Greencastle,
Penn, 764 F.2d 950, 957, 953d Cir. 1985) (defendamttempted to overcome
presumed damages under former versiocooimercial code 8§ 3-82by “a defense of
mitigation of damages”; court rejected thdethse, as bank did notlg more than claim
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that the converted funds were generally applied to plaintiff's ignéfotably, the bank
has not cited any cases supporting ieswthat conversion plaintiffs do nehjoy
presumed damages under the commercial code. The Court will therefore analyze the
bank’s arguments regarding DelJack’s cosi@r claim with this presumption in plate.
Here, the bank puts forward two theorniesn attempt to rebut DelJack’s
presumed damages. First, the bank saysithan it gave cash to Hurles, it effectively
gave the cash to DelJack because HurlesDeh¥ack’s agent. Next, the bank argues that
even if Hurles was not an agent, she deld all the cash to DelJack anyway.
B.  Agency
Turning first to the agency gmment, the Court finds there are triable issues of fact
regarding the scope of Hurleggency. Unless thevidence is undisputed, the scope of
an agency relationship is a question of facid the burden of proof rests on the party
asserting the relationshigee generally MGIC Indemnity Corp. v. Mod®&1 F.2d 361
(9th Cir. 1991)Bailey v. Ness708 P.2d 900, 903 (Idaho 1985).

The bank argues that Hurles had eitheual or apparent authority to cash the

"Given that the Court has found that damaayespresumed on the conversion claim, and
that it is up to the bank to rebut those damagevould appear that DelJack’s claims for
negligence and declaratory religill fall by the wayside. In itdriefing, DelJack suggested that
these claims would be moot if damage=re presumed on the conversion clatéeeReply, Dkt.
55, at 2 n.2 (“[T]he Court will note the additioraunts to “conversion” ifPlaintiff's Complaint
are plead in the alterative, ‘as to as mangcg&s as are not propetlye subject of [the
conversion count]’, so affordingratt liability on the conversion count moots the other counts.”).
At this juncture, however, the Court wiflerely deny DelJack’s motion for summary
adjudication of these claims. Among othengs, DelJack did not meaningfully brief these
claims in moving for summary judgment, focusing instead on the conversion claim.
Consequently, the Court is in position to find “there is no geme dispute as to any material
fact” on these claims, or that Dack “is entitled to judgment asmatter of law.” Fed. R. Civ.

P. 56(a).
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For-Deposit-Only Checks and retuirat cash to the business.

Actual “authority to do an act can besated by written or spoken words or other
conduct of the principal which, reasonably rpteted, causes theeg to believe that
the principal desires him so &gt on the principal’s accounRestatement (Second) of
Agency8 26;see also Hayward v. Yo242 P.2d 971,81 (Idaho 1952).

Here, DelJack insists Hurles had naheuity to cash tb For-Deposit-Only
checks. But Hurles said DelJack authorihedto go to the bank, cash these checks, and
return to the bar with the casBee Hurles DepDkt. 52-4, at 146:280 147:2. The fact-
finder will need to resolve this dispute. If Hurles’ authority included receiving cash on
behalf of DelJack, then the jury could chrae that DelJack did not suffer any damages
when Hurles cashed tf@r-Deposit-Only Checks.

The Court cannot conclude, however, thaté¢hare triable issues of fact as to
Hurles’ apparent authority to act on Deldadehalf — mainly because the bank did
nothing to ascertain thegoe of Hurles’ authority.

“Apparent authority exists vén the principal voluntarilplaces an agent in such a
position that a person of ordinary prudermamversant with the lsiness usages and the
nature of a particular business, is justifiedb@lieving that the agent is acting pursuant to

existing authority.'Hausam v. SchnapB887 P.2d 1076, 1080 @to Ct. App. 1994). The

8 DelJack argues that the bank’s abilityrébut the presumed damages is doomed to
failure because the bank failed to keep aopords of who actually chsed the For-Deposit-Only
Checks. But when the evidence is viewethim light most favorable to the bank, it would
appear that Hurles was atthank almost daily and DelJad&es not contend anyone else
absconded with cash from any of the For-Deposity@mecks. Under these circumstances, the
jury could conclude that DelJack did not sutfewy losses if Hurles ceived proceeds from the
For-Deposit-Only Checks on DelJack’s behalf.
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apparent power of the agent is determibgdhe principal’s acts — not the agenid. As
such, “[tlhe declarations of an alleged agstdanding alone, aresafficient to prove the
grant of power exercised by thgent and to bind the princiga third parties.” Rather,
the purported principal “must do somethinddad the third party to believe that the
ostensible agent has authorityd. Further, the person asserting apparent authority
“must use reasonable diligence to ascertlae agent’s authority . . . .” which
“encompasses a duty to inquire with thenpipal about the agent’s authorityld.
(citations omitted).

Here, Hurles was not a signatory on ek accounts, which should have, at a
minimum, given the bank reason to questioretlier she was authoed to cash the For-
Deposit-Only checks. Yet the bank neasked DelJack about the scope of Hurles’
authority. These facts, evaren viewed in the light mosavorable to the bank, do not
support an inference that the bank — apéeson of ordinary prudence, conversant with
the business usages and the nature oftecplar business” wuld be “justified in
believing that the agent is actipgrsuant to existing authority.fd.

C. Hurles’ Alleged Return of the Cash to DelJack

The bank’s next attempt to rebut the presdrdamages is based on its theory that
even if Hurles was not DelJack’s agent, sfterned to DelJack every penny of the cash
U.S. Bank gave her in exchange foe For-Deposit-Only Checks.

This argument came as a bit of a sisgp because in moving for summary

judgment, the bank submitted —as undisputed fact — that Hurles embezzled money
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from DelJack by “cashig the ATM Checks] and keeping the cash3ee Bank’s
Statement of Undisputed FadBkt. 35-2, § 26. After fing its motion, however, the
bank deposed Hurles. HurlestiGed that she always retwd to the bar with the cash
from the For-Deposit-Only Cheslkand placed it in the petbash fund. She admitted
taking money from DelJack’s petty cash, butlshe took money from petty cash when
she restocked the bar's ATM. So, accogdio the bank, DelJack did not suffer any
damages because Hurles immediately retualieitie converted cash to the bar. The
flaws in this argument are discussed bel@®efore discussing that argument, however,
the Court will first address a couple prelimynaems — one factual, and one legal.

1. The Petty Cash System at DelJack

First, from a factual standpu, to follow the bank’argument, it is helpful to
follow the money — and, in particulargtimoney in DelJack’s petty cash fund.

The parties agree that DelBatcsed money from its petty cash fund to restock the
ATM located in the bar. To keep track osbaaken out of pettyash and put into the
ATM, DelJack would write checks, payable to cash (these would include the For-
Deposit-Only Checks), and piltose checks into the pettash fund. The company
checks inside the petty cash fund basicedlgved as a marker, because the bar would
later take cash from its operations and reptheechecks. The checks were then “sold”
into the daily deposit, angdere supposed to be depositalibng with other cash from
daily operations, into DelJack&ccount at Bank of the West.

DelJack says these checks had just ompgae — to be deposited. The bank,

°The For-Deposit-Only Checks attte ATM Checks are the same.
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however, says that if on any given day}Jaek did not have enough cash from its
operations to replace a check, Hurles wasa@astkith cashing that check (rather than
depositing it) and bringing the cash ditgdack to the petty cash fund.

The bank relies on Hurles’ deposition tesimg to make this argument, which
leads to the second preliminary issue:lJaek argues that Hurles’ deposition testimony
is barred by the sham affidavit rule. The Court is not persuaded.

2. The Sham Affidavit Rule

The sham affidavit rule precludes pas from creating an issue of fact by
submitting affidavits that contdéct prior deposition testimonySee generally Nelson v.
City of Davis571 F.3d 924, 927-28 (9th Cir. 200%ere, DelJack does not point to an
affidavit that contradicts underlying deposititestimony. Rather, DelJack argues that
Hurles’ deposition testimony contradittsr attorney’ssummary of her conduct during
her criminal sentencing hearing. DelJack hat offered any authority or explanation
justifying such a broad extensitmthe sham affidavit rule.

The next problem is that Hurles is not atpa&o this lawsuit. It is thus unclear
whether the sham affidavit rule woyddevent her from submitting a contradictory
affidavit. As the Ninth Circuit explained,tfhe rationale underlying the sham affidavit
rule is that garty ought not be allowed to manufact@é®ogus dispute with himself to
defeat summary judgment. That concernsdoet necessarily apply when the dispute
comes from the sworn depositiostienony of another witneskl., citing Lane v. Celotex
Corp, 782 F.2d 1526, 1531 (1LCir.1986) (“[W]hile a district court may find that a
party’s contradictory affidavit constitutes aash, ... we would banable, absent great
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trepidation, to affirm a siilar finding with respect to a disinterested witness’
contradictory affidavit.”) (internlecitation and footnote omitted).

Finally, even assuming DelJack coslomehow overcome ¢lse problems, the
sham affidavit rule likely would not appbecause Hurles’ deposition testimony does not
flatly contradict her attorney’s summary of her cond&t. generally Kennedy v. Allied
Mutual Ins. C0.952 F.2d 262266-67 (9th Cir.1991) (sham affidavit rule “does not
automatically dispose of evecase in which a contradicioaffidavit is introduced to

m

explain portions of earlier testimony.”). Ate criminal sentenog, Hurles’ attorney

said Hurles would cash checks $1000 or $1500, andeh keep $20€ $300 for

herself. At her deposition, Hurles said ttias was not exactly how it happened. She
said she returned the moneyskceived from the bank the bar (to ensure that the

petty cash fund balanced) and that she tasgh from petty cash when she restocked the
ATM machine. Thus both Hles and her attorney age that Hurles took sonmoney
from DelJack.See Hurles Demt 95:23 to 96:5. So ttsham affidavit rule arguably
would not apply here in any event basa Hurles’ testimony can be viewed as

explanatory, rather than contradictory.

3. The Bank Cannot Rebut DelJacks Presumed Damages Merely By
Arguing that Hurles Re-Deliveredthe Converted Cash to DelJack

But the Court is not convinced thée bank can rebut DelJack’s presumed
damages based on Hurles’ testimony thatretiurned all the cash to DelJack.
In a conversion action, the general rul¢ghiat a wrongdoer may be able to lessen

damages award by returning the property. Botpng other things, the plaintiff needs to
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accept the returnSee Read392 P.2d at 686 (In a conversion action, “[t] he defendant
cannot undo his wrong by forcinige goods back upon their oer, either as a bar to the
action, or in mitigation of damages. ‘[] . In any case, thettgn of the chattehvhether
consented to by the plaintdf compelled by the court, does not bar the action, but merely
goes to reduce the damages.™) (quotiHrgsser on Tort§ 15 (2d ed. 1955) (emphasis
added))see generallft8 Am. Jur. 2dConversiorg 137 (“The damages recoverable in an
action for conversion may be reduced by tharreof the goods to and acceptance of the
goods by the plaintiff, aelst where such return anatepgtance occur prior to the
beginning of thection.”) (footnote omitted)Restatement (Second) of Tc§t922°
Here, there is no evidence tlla¢ bank proffered some retushthe cash to DelJack.
Nor does the bank cite anytharity for the proposition that a conversion tortfeasor can
get a credit against presumptive damagesiige a third party (Hurles) allegedly
returned the converted propeto the plaintiff — allunbeknownst to the conversion
plaintiff. In other words, before a retucan be accepted, Delkawould need to know
about the conversion firsihd then accept return tbfe converted cash.

Further, even if this approach were acabj#, the more logitavay to deal with

Hurles’ return of cash to Deddk would be to subtract im0 her “payments” any amounts

0 Section 922 of the Restatent of Torts provides:

Return Or Tender Of Return Of Converted Chattel

(1) The amount of damages for the conversioa ohattel is diminished by its recovery
or acceptance by a person entitled to its possession.

(2) The amount of damages may, in the discretibiine court, be diminished by a tender
of return of the chattel to one entitled to its possession if
(a) it was converted in good faith andder a reasonable mistake, and
(b) its value to the one entitled to passien is not substantially impaired, and
(c) the tender is made promptly aftesabvery of the mistake and is kept open.
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that she took from DelJack’dn other words, if thé&ank could prove the precise
amounts Hurles took from DelJack, it woulddide to extrapolate the “payments” Hurles
made against the conversion liability. By thalda own reckoning, this is an impossible
task, which would force a jury to rely on shepeculation in coming up with any figure.
As the bank explained, “asking U.S. Banlkptove that . . . Plaintiff did not actually
sustain the losses it claims . . . is impossiblall respects and therefore manifestly
unjust, especially given that Plaintiff has atted it did not make or keep the records that
would be required foany outside entitguch as U.S. Bank to lable to make any sort of
accurate evaluation of the lossaleged by Plaintiff.”"Opp.,Dkt. 51, at 8.

Obviously, it is unfortunate that DelJadoes not have better records. Butin
complaining about the unfairness of being penalized due to Delddigdsd sloppy
record-keeping, the bank fails fially appreciate that it comrted the checks in the first
place. In any event, the bank has not peradittke Court that there is a triable issue of
fact based on its argument that Hgrieturned cash to DelJack.

As explained earlier, however, DelJackistion for summary judgment fails for
other reasons. The Court willdrefore deny the motion.

MOTION TO AMEND TO SE EK PUNITIVE DAMAGES

The Court will also deny DelJack’s motion to amend its complaint to add a prayer
for punitive damages.

Whether plaintiff should be allowed tonend its complaint to seek punitive
damages is a substantive dqumscontrolled by ldaho lawsee Doe v. Cutter Biologigal

844 F. Supp. 602, 610 (D. Idai994). The trial court decides, in its discretion, whether
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to submit the punitive damgas issue to the juryManning v. Twin Falls Clinic & Hosp
Inc., 830 P.2d 1185, 1190 (ldaho 1992).

Under Idaho law, an award of punitivengages ultimately requires a bad act and a
bad state of mindTodd v. Sullivan Const. LL@91 P.3d 196, 201 (Idaho 2008) (citing
Myers v. Workmen's Auto. Ins. C85 P.3d 977, 988daho 2004)). Theefendant must
act (1) in a manner that was an extrem@aten from reasonable standards of conduct
with an understanding of — or disregard+ats likely consequences, and (2) with an
extremely harmful state of mind, described variously as with malice, oppression, fraud,
gross negligence, wantonnesdjlsirateness, or willfulnessVlyers 95 P.3d at 983.

At trial, plaintiff must satisfy this andard by clear and convincing evidence.
Idaho Code 8 6-1604(1). For purposes ofrtiegion to amend, plaintiff must show “a
reasonable likelihood gfroving facts at triasufficient to supporan award of punitive
damages.” Idaho Code § 6-1604(2).

DelJack has failed to make this shogvirBased on the evidence submitted, the
only reasonable inference isatheven assuming the bankexthegligently, it did not act
with an extremely harmful state of min&ee Myers95 P.3d at 983. As the bank points
out: Hurles showed up at the bank almostydahe was known as a DelJack employee;
and Hurles cashed these checks for yearsnatbomplaint from DelJack. These facts
show that the bank did not acitiva harmful state of mindCf., e.g, D&G Equip Co. v.
First Nat'l Bank 764 F.2d 950 (3d Cir. 1984) (dengipunitive damages claim; although
bank’s actions “may have been lacking ingence, D&G has failet establish that the
bank's actions resulted from malice, indifference, or recklessnesiséiyill White
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Constr., Inc. v. S.C. Nat'l BankK13 F.2d 1047 (4th CiL983) (reversing punitive
damages award; bank acted negligently shaag checks but didot act maliciously
with any intention to injure plaintiff, nor vgats conduct “otherwise conscious or reckless
S0 as to justify punitive damages”). Theutt therefore declines to allow DelJack to
seek punitive damages.

ORDER

Both parties’ motions for summajudgment (Dkts. 35, 37) ai2ENIED.

DelJack’s motion for leave tide an amended complaint seek punitive damages (Dkt.
36) is alsdENIED.

A jury trial shall begin odanuary 15, 2013, at 9:30 a.mn the Federal
Courthouse iBoise Idaho® The trial is tentatively scheduled for four (4) days.
Thereatfter, the trial shall m®nducted from 9:00 a.m. to 4:00 p.m. A continuance for
reason will be granteonly upon a showingf extraordinary circumstances.

If the matter to be tried is changed tooaut trial, suggested Findings of Fact and
Conclusions of Law are to be submitted at leasttEen (14) days before trial. Attach an
index directing the Court's attention t@tlvidence that will support the proposed
findings or conclusions of law. A ptilation on all non-coested issues should

accompany these documents.

'The parties are further advisélaat criminal matters may also be set on that date, which
would supersede all civettings; however, civil matt®e would commence in the
order set at the conclusion of any criminal proceedings, if time allows.
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Witness lists shall be filed fourteen (14) days prior to trial, unless otherwise
ordered or agreed upon. Witndisss shall contain the material listed in Fed. R. Civ. P.
26(a)(3)(A)&(B), and shall include a briefsleription of the subject matter of the
witnesses' expected testimony.

Exhibit list shall be exchanged betwdbe parties and submitted to the Court
within fourteen (14) days pnido trial. The exhibit listshall follow theguidelines set
out in Local Rule 16.3. Plaiiff's Exhibits should be nuneibed and listed starting with
"1." Defendant shall contact Ms. Anne Lanr In-court Deputy334-9022, to receive
their exhibit numbers. If either side has laple parties or numerous exhibits, contact
Ms. Lawron for number assignments.cE&xhibit should be labeled with a color-
coded sticker. (Yellow for plaintiff; blue fatefendant. Stickers are available at the
Clerk's Office, US courthouse.) The numbethe exhibit and number of the case should
be on all exhibits. A copy of the exhibgbould be delivered tmpposing counsel. A set
of originally marked exhibits and a copytbg exhibit list shall alsbe delivered to Ms.
Lawron on the day of trial, @ahg with two complete sets ekhibit copies and exhibit
lists for use of the Court arstiaff attorney. Impeachmenttebits will be marked, sealed
and delivered only to the Court. Except fmod cause shown, exhibits or testimony
will be received in evidence at trial ustepresented in accoraanwith this order.

Trial briefs shall be exchanged betwedbka parties and submitted to the Court
within fourteen (14) days pnido trial. The Court is tbe advised and briefed on all
anticipated evidentiargroblems before trial; no motiomsll be heard on the morning of
a trial unless approved by the court in advance.
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All proposed jury instructions are requireda® filed and served at least fourteen
(14) days prior to trial. Téproposed jury instructiorshall follow the guidelines set
forth in Local Rule 51.1. Ppmsed jury instructions shall also be provided to chambers

by sending a “clean” set without cites or number&ib_Orders@id.uscourts.gov

All proposed voir dire questions are to ed at least fourteen (14) days prior to
trial. The Court will conduct voir dire of éhjury panel. Counsel will be allowed to
briefly question the jury pané&llowing the Court's voir dire.

When appearing in this Court, all counsel (including, where the context applies, all
persons at counsel table) steddide by the followingules. Failure t@abide may result in
sanctioning by the Court:

Stand as Court is opened, recessed or adjourned.

Stand when jury enters ogtires from the courtroom.

Stand when addressing the CoMvhen making an objection, stand and
state only the legal basis for the objectidha response is necessary, be brief,
without making a speech. Ifig critical to the case thabunsel be heard in more
detail, a bench conference may be calleeolain the basis for an objection.
Otherwise, bench conferess will not be permitted.

Stand at the lectern while examiniagy witnesses; except that counsel
may approach the witness for purposebaridling or tendering exhibits, with
Court approval.

Stand at the lectern while making opgnstatements or closing arguments.

Address all remarks to the Court, not to opposing counsel.
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Avoid disparaging persoheemarks or acrimonjoward opposing counsel
and remain wholly detaeld from any ill feelingbetween the litigants or
witnesses.

Refer to all persons, including witsees, other counsel and the parties by
their surnames and not by their first or given names.

Only one attorney for each partyadlexamine or cres examined each
witness. The attorney stating objectionsnify, during direct examination, shall
be the attorney recognized for cross examination.

Prior to testifying, counsel shall place before the witness all exhibits to
which he or she will testify.

Diagrams or exhibits should beaghm or marked by the witness before
taking the stand.

Any witness testifying at the time t#cess or adjournment must be back on
the witness stand when the Court recomgenif a new witness is to be called,
he/she must be standing in front of the witness box ready to be sworn.

In examining a witness, counsel Bimet repeat or echo the answer given
by the witness.

Gestures, facial expressions, audible comments, or the like, as
manifestations of approval disapproval during the tesony of witnesses, or at

any other time, are abstely prohibited.
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SOORDERED.

DATED: September 26, 2012

MﬁA
Edward J. Lodde”~  /
United States District Judge
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