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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

IDAHO BUILDING AND
CONSTRUCTION TRADES COUNCIL, Case No. 1:11-cv-00253-BLW
AFL-CIO, and SWTHWEST IDAHO

BUILDING AND CONSTRUCTION MEMORANDUM DECISION AND
TRADES COUNCIL, AFL-CIO, ORDER
Plaintiffs,
V.

LAWRENCE G. WASDEN, in his
official Capacity as ATTORNEY

GENERAL FOR THE STATE OF
IDAHO.

Defendants.

INTRODUCTION
Plaintiffs Idaho Building and Consiction Trades Council, AFL-CIO and the
Southwest Idaho Building and Constructibrmdes Council, AFL-CIO (collectively
“Trades Councils”) are unincorporated associations comprised of local unions affiliated
with the Building and Conasiction Trades DepartmemFL-CIO, which represent
building trade workers thrgiout southern IdahcClay Decl.§ 2, Dkt. 2-2Moore Decl

1 2, Dkt. 2-3. They exist for the purpasfeadvancing the intests of building trade
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unions and their membergj\aancing generally the uni@ector of the construction
market, and improving working conditiof@ workers in thébuilding trades.Clay Decl.
1 3, Dkt. 2-2Moore Decl | 3, Dkt. 2-3. In this suagainst Idaho Korney General
Lawrence G. Wasden, the Tradeésuncils challenge two cent amendments to Idaho’s
Right-to-Work Act: the “Open Agess to Work Act,” codifieas Idaho Code §44-2013,
and the “Fairness in Contracting Act,” codiias Idaho Codel8-2012. The Trades
Councils allege that both laws interfavéh the rights created by the National Labor
Relations Act and are therefore preempted.

Both the Trades Councils and Wasthave filed cross-motions for summary
judgment. In addition, Intad Pacific Chapter of Assoceat Builders and Contractors
(“IPC ABC”), a construction industry trade asgdion with members in Idaho, and the
National Right to Work Leddoundation (“NRTW?"), a nonprofit organization with a
mission of fighting compulsory unionism, haled amicus briefs in support of the two
challenged statutes. For the reasons s#t felow, the Court will grant the Trades
Councils’ Motion for Summaryudgment (Dkt. 31) and deny Wasden’s Motion for
Summary Judgment (Dkt. 32).

BACKGROUND

The first statute the Trades Councilaliénge, the Open Access to Work Act,
applies to public works construction in Idaho. It forbids state agencies and cities,
counties, school districts, and other politisabdivisions from requiring contractors to
pay a specified wage scale or provide spedid@mployee benefits to its employees for

work on public works projects ildaho, except as may bequired by federal wage laws
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applicable to public works projects supportgdfederal funds. lalso prohibits Idaho
government agencies from requiring contast subcontractors and suppliers to sign
collective bargaining or other union agments as a conditiaf bidding on or

performing contracts for construction of publorks projects. The construction industry
commonly refers to these types of agreemesisn used on a particular project as
“project labor agreements.”

The second statute, the Fairness in Gantitng Act, is aimed at “market recovery
programs.” Unions began adopting mankegtovery programs, also known as “job
targeting programs,” in the early 1980stmable signatory empyers to compete for
“targeted” jobs. Typically, unions carry aieir market recovery programs by selecting
projects to target and guaranteeing subsitbeunion contractors who submit successful
bids. The purpose of the subsidies isaduce the unionized contractor’s labor costs
while allowing the union to matain its collectively-bargairtcewage scale on the job and
secure additional gmoyment opportunities for its memberSlay Decl.| 3, Dkt. 2-2;
Moore Decl § 3, Dkt. 2-3.

All market recovery programs indtlo are maintained through voluntary
contributions, which are deducted from thesgrearnings of workers represented by the
unions that operate the progran@ay Decl.| 11, Dkt. 2-2Moore Decl | 5, Dkt. 2-3;
Oveson Declf 3;WhiteDecl. | 3. In some instancesjch contributions are paid
directly by union members to the uniokloore Decl.{{ 5,6. By allocating the
contributions among all members, locallbung trade unions seek to spread the

economic concessions over g@ire union membership in an equitable fashilmh.
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The Fairness in Contrang Act prohibits three types of conduct relating to job
targeting programs by laborganizations and contractors in the competitive bidding
process. Specifically, it prohibits (1) camttors and subcontractors from receiving any
wage subsidy, bid supplemanttrebate on behalf of itsmployees or from providing
subsidies, bid supplements or rebatasstemployees; (2) labarganizations from
paying a wage subsidy or rebate to its meraln order to subsidize a contractor or
subcontractor; and (3) the use of any fdedved from wages colited by or on behalf
of labor organizations to subs&i@ contractors or subcontracton Idaho. A violation of
the Fairness in Contracting Act carries sulbissh penalties: up to $10,000 for the first
offense, $25,000 for the second, and $Q00 per violation for each additional
offense. Any interested party, includiagy bidder, contractor, subcontractor, or
taxpayer has standing to chalig any violation of the neact and entitles the challenger
to an award of attorney’s fees anditsoin the event the challenge succeeds.

ANALYSIS

The Trades Councils argue that bothudted are preempted under the NLRA. In
passing the NLRA, Congress largely displastte regulation of labor relation&olden
State Transit Corp. v. City of Los Angele&¢lden State ), 493 U.S. 103, 108 (1989).
While the NLRA contains no statutory pregtion provision, the Supreme Court has
found that Congress implicitly mdated two types of preempticBarmonpreemption
andMachinistspreemption.

Thefirst, Garmonpreemption, precludes severahds of state intrusions on the

NLRA's “integrated scheme of regulation, clading “potential conflict of rules of law,
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of remedy, and of administrationSan Diego Bldg. Trades CouneilGarmon 359 U.S.
236 (1959). Different dangers attend eachflict: (1) “[tlhe danger from the first kind
of conflict is that the State will require difnt behavior than #t prescribed by the
NLRA (the substantive concern)”; (2) “tllanger from the secondtisat the State will
provide different consequences for the bebtiafthe remedial concern)”; and (3) “the
danger from the third is th@ongress's design to entrudida questions to an expert
tribunal — the NLRB — would be defeated by state tribunals exercising jurisdiction over
labor questions (the primajurisdiction concern).”"Healthcare Ass'n of New York State,
Inc., v. Pataki471 F.3d 87, 94-95 (2rdir. 2006). To protecgainst such conflicts,
Garmonpreemption prohibits states from reguig activity that the NLRA protects,
prohibits, or arguably protects or prohibit#/is. Dep’t of Indus., Labor & Human
Relations vGould, Inc, 475 U.S. 282, 286 (1986).

The purpose oGarmonpreemption is to preserve the integrity of the
“comprehensive and integrated regulatimynework” Congress &blished in the
NLRA. Garmon 359 U.S. at 239-40. Under tNeRA, “Congress did not merely lay
down a substantive rule of law to be exfx by any tribunal competent to apply law
generally to the parties.Garner v. Teamsters, Chauffeurs & Helpers Local Union No.
776 346 U.S. 485, 490 (1953). Rather, “Qosss evidently considered the NLRB, with
its centralized administration and specialBsigned procedures, necessary to obtain
uniform application of its substantive rul@sd to avoid these diversities and conflicts
likely to result from a variety of locarocedures and attitudes toward labor

controversies.” Garmon 359 U.S. at 239-40.
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Of course Garmonpreemption does not apply whtre activity a state seeks to
regulate falls beyond the arguable reach efNlbRA. This, however, does not mean that
activities ungoverned by the NLRA can be colab by the states. More than indicating
Congress’ desire for centralizadministration and uniformitiyn the application of its
provisions, the NLRA reveals that Congsantended certain concerted activities to
remain unfettered bgny governmental interference cinding the NLRB. “Congress
formulated a code whereby it outlawed samspects of labor activities and left others
free for the operation of economic forced/éber v. Anheuser—Busch, 11848 U.S. 468,
480 (1955).

Thus, the Supreme Court recognize@eosd line of preemption analysis known
asMachinistpreemption, which forbids both tiNLRB and the states from regulating
conduct or activities that Congress intended to leave to “the free play of economic
forces.” Machinists vWis. Employment Relations Comm427 U.S. 132, 140 (1976).
Machinistspreemption reflects the NLRA’s dader purpose of restoring equal
bargaining power between labor and managenat it prevents both the states and the
NLRB from “picking and choosig which economic devices labor and management
shall be branded as unlawfulNat'l. Labor Relations Bd. uns. Agents' Internat’l.

Union, AFL-CIQ 361 U.S. 477, 498 (1960).
1. Open Accessto Work Act
The Trades Councils argue that the Openess to Work Act is preempted under

both GarmonandMachinists Wasden and amici, however, raise several procedural
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issues that must be addressed beforéhiegthe merits of the Trades Councils’
challenge to the Act.

A. Ex Parte Young

As a threshold matter, the Court mustide whether Wasden is properly named
as a defendant under t& Parte Youngloctrine. This issue istertwined with whether
the Trades Councils have stamglito bring suit against him.

The Eleventh Amendment generally bars tbderal courts from entertaining suits
brought by a private party agairssstate or its instrumerity in the absence of state
consent.Los Angeles Cty. Bar Ass’'n v. Ba¥9 F.2d 697, 70@®th Cir. 1992). A
plaintiff does not avoid this bar by namingiadividual state officer as a party in lieu of
the state. “Yet, few rules are without exteps, and the exception to this rule allows
suits against state officials for the puspmf enjoining thenforcement of an
unconstitutional state statuteOkpalobi v. Foster244 F.3d 405, 411 (5th Cir. 2001).

This exception relies ondifiction constructed iEx parte Young that because a
sovereign state cannot commit an unconstitti act, a state official enforcing an
unconstitutional act is not actjrfor the sovereign state atiterefore is not protected by
the Eleventh Amendmentx parte Young209 U.S. 123, 155-56) (1908x Parte
Youngmandates that a party suing a stdfieial in challenge to an allegedly
unconstitutional statute may only seek prasipe declaratory or injunctive relief, and
not relief for past violations. “The rule &k Parte Youngives life to the Supremacy
Clause’ by providing a pathway to relief frarantinuing violations of federal law by a

state or its officers."Los Angeles Cty. Bar Ass'879 F.2d at 704.
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A plaintiff is not free to randomly selectstate official to suén order to challenge
an allegedly unconstitutional statute. Instdadparte Youngnposed a second
condition on parties bringing such claintise state officer sued must hagethe
connectiorwith the enforcement of the allegedlycamstitutional act, or else it is merely
making...the state a partyEx parte Young209 U.S. at 155-56 (emphasis added).
Moreover, “[tlhis connection muste fairly direct; a generaked duty to eforce state law
or general supervisory power over the passresponsible for enforcing the challenged
provision will not subjecan official to suit.” Los Angeles Cty. Bar Ass'879 F.2d at
453.

In Planned Parenthood of &ho, Inc. v. Wasdemhe Ninth Circuit addressed
whether General Wasden had “some connectiotfie enforcement of a parental consent
statute for minors’ abortions. 376 F.3d 908, 920 (9th Cir. 2004). The statute exposed
physicians performing abortions on minor pats to criminal penalties if the physician
failed to fulfill certain duties spé&ted in the statute. The Nih Circuit held that Wasden
was a proper defendant because, by laveodudd “deputize himself” to enforce the
statute in place of thcounty attorneyld. at 920. That power gave Wasden the requisite
connection between the attesngeneral’s office and enforcement of the statute for
standing purposedd.

Here, Wasden likewise maintains thatis not a proper defendant uné&erParte
Youngbecause he lacks any connection to thereafoent of the challenged statute. But,
he argues, unlike the abortion statut®lianned Parenthoodf Idahq the Open Access

to Work Act does not contain a criminal enfemgent provision. He contends that the Act
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only provides a private right of action for amyerested party, and Wasden “does not fall
within the identified roster of ‘interestgurt[ies],” as defind in Idaho Code § 44-
2013(5). Def.’s Opening Brat 5, Dkt. 32-1.
The Court is not convinced. The OpeacAss to Work Act was codified as part
of Idaho’s Right-to-Work Act, which coains a criminal enforcement provision:
PENALTIES. Any person who directly andirectly violates any provision
of this chaptershall be guilty of a misdemeanor, and upon conviction
thereof shall be subject to a finet exceeding one thousand dollars

($1,000) or imprisonment fa period of not more thamnety (90) days, or
both such fine and imprisonment.

I.C. § 44-2007 (emphasis added)he Open Access Mork Act is part of “this chapter”
referenced in Section 44-200This provision empowetscal county prosecutors to
initiate criminal proceedings against such atofs. Thus, under¢plain language of
the statute, local county pexsutors may bring criminal chgas against violators of the
Open Access to WorKct. Because Wasden may “dejze himself” to enforce the
statute in place of the county attey, the connection needed unéegrParte Young
between Wasden and enforgamhof the statute exists.

Wasden argues with some force that the criminal lialpligvision in Section 44-
2007 does not apply to violations of the Op@tess to Work Act. Rather, says Wasden,
the Open Access to WloAct contains a discretemedial provision that applies
exclusively to violators of that statutechthis remedial provisn does not contain a
criminal enforcement provision. But tleguage of the criminal liability provision
found in Section 44-2007 of the IdahagRi-to-Work is broad enough to encompass

violators of the Open Access to Work Act, whis part of that chapter; and nothing in
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the Open Access to Wokkct states that its violatoese exempt from this criminal
liability provision. Given the plain languagetbie statute, the Court must conclude that
the criminal liability provisiorapplies to the OpeAccess to Work Act.The question of
whether this Court’s jurisdiction over \&@en is proper under the doctrineeof Parte
Youngtherefore has been anseeérin the affirmative:*some connection” between
Wasden and enforcentanf the Open Acceds Work Act exists.

This conclusion does not end the inquirydfether Wasden is a proper defendant,
however. This question “is really the commdenominator of two separate inquiries,”
only one of which is whether the Court’'sigdiction over Wasden is proper under Ehe
Parte Youngloctrine. Planned Parenthood of Idah876 F.3d at 919. There is a second
inquiry, which remains unanswered: “whetlieere is the requisite causal connection
between [Wasden’s] responsibilities and anyrinfhat the plaintiffs might suffer, such
that relief against the defendgmould provide redress.Id. This issue is coextensive
with the issue of whether tAHgades Councils have standing to sue under Article Il of
the Constitution.

B. Standing

Article 11l standing “focuses on the parsgeking to get hisomplaint before a
federal court and not on the issieswishes to have adjudicated=last v. Cohen392
U.S. 83, 99 (1968). To establish standimgler Article Ill, the party in question must
prove: (1) an injury-in-fact tt is concrete and particulagiz, and actual or imminent; (2)

a fairly traceable causal connection betweenrtjuey alleged and the conduct in dispute;
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and (3) a sufficient likelibod that the relief sought will redress the injlryjan v.
Defenders of Wildlife504 U.S. 55 5, 560-61 (1992).

With regard to the injumyn-fact requirement, “[a] plaintiff who challenges a
statute must demonstrate a realistic dangsusfaining a direct injury as a result of the
statute's operation or enforcemerigdbbitt v. United Farm Workers Nat'l Uniof42
U.S. 289, 298. Where the plaintiff challenging a regulatory action is “an object of the
action (or foregone action) at issue ... there is little question” that the plaintiff has been
injured as a result of the government regulatibnjan v. Defenders of Wildlif&04 U.S.
555, 560-61 (1992). For example, a p&idg a standing to challenge a statute that
subjects him to a threat of prosecutidianned Parenthood of Idah876 F.3d at 916-
17. Here, however, the Trades Councils do not allege that theyppbendhreatened with
prosecution, that a prosecution is likely, oeevhat prosecution is remotely possible —
because they cannothe Open Access to WloAct only poses a direct threat to a
political subdivision for noncompliance.

But even when a regulationmet directed at a partit,can be “an object” of
government regulation so long as the “igjatleged, in additiomo being actual and
personal,” is caused by the challenged actmahia “likely to be redressed by a favorable
decision.” Los Angeles County Bar Ass9v9 F.2d at 701 (internal quotation marks
omitted). A party seeking to invoke the cosipowers must demonste that more than
“speculative inferencegfonnect the injury to the challenged actida. And even “if
causation and redressabilitypged upon unfettered choicesde by indepedent actors

not before the courts,” it do@®t exclude injury produced lmeterminative or coercive
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effect upon the action of someone elt#. See also Bennett v. Spea?0 U.S. 154, 169
(1997).

The Building Trades Couils have “a legally protected interest in both
negotiating and enforcing a [pect labor agreement].Building and Const. Trades
Dept., AFL-CIO v. Allbaughl72 F.Supp.2d 67, 75 (D.D.€001). By discouraging
political subdivisions from negotiating a peof labor agreement they would otherwise
seek, enforcement of the OpAncess Act could therefores@t in a primary injury to
Building Trades Councils. For example, slibalpolitical subdivisio desiring to enter
into a project labor agreemettécline to negotiate such agreement for fear that it will
be criminally charged underalOpen Access to Work Act,éilTrades Councils’ interests
will be concretely affected asresult of the Act’'s enforcement. While the chain of
causation leading from enforcement of Awt against the political subdivision to the
Building Trades Councils’ infy may appear attenuateat,no point does it depend on
the “unfettered choices of third parties not bbefthe Court.” Nor ishe threatened injury
either “speculative” or “inchoate.”

This point isillustrated byPlanned Parenthood of Idahdn that case, the Ninth
Circuit found that the physician had starglto challenge the allegedly unconstitutional
abortion statute because he faced criminalgmatson under the statute. 376 F.3d at 916.
The court also found that the physician hadditag to challenge all of the provisions of
the statute -even those that were not on their falbeected toward physicians. Id.

In reaching this conclusion, the cowgasoned that ifrey of the statutory

provisions discouraged potential patients from seeking the physician’s care, these
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provisions could cause a primary injuryth@ physician because the patient may refuse
an abortion that the physician would recomih@s medically indicated. Such a decision
by the patient would impact the physician’s rets, both financialral professional. In
its decision, the court explainéd conclusion in further detail:
[S]hould any aspect of the bypas®vsions, including those not on their
face directed toward physicians, peet or chill a minorfrom seeking an
abortion she would otherwise seek, she will not seek his care. By
discouraging potential patients from egu his services, these provisions
could result in a primary injury t&/eyhrich. For example, should a minor
desiring an abortion decline to seek admgfor fear that her boyfriend will
be sent to prison if a judge learthat the boyfriend impregnated her, she
may never consult Weyhrich and newebtain a procedure Weyhrich would
recommend as medically indicatedVeyhrich's own interests, both
financial and professional, in pragtig medicine pursuant to his best

medical judgment, are thus affectedaygtatutory provision that he alleges
violates the federal constitutionadjhts of potential laortion patients.

Id. According to the court, “[s]uta threatened injury in fad neither speculative nor
inchoate.”ld. It therefore concluded that theysician had Article 11l standing to raise
each of his challenges — even againstdéhmsvisions not directed toward him.

Similarly, in this case, the Trades Cous have standing tohallenge the Open
Access to Work Act even thgh they could not criminallpe prosecuted under the
statute. For standing purposes, it isiggiothat enforcement diie Act against the
political subdivisions would jwvent the Trades Councfi®om engaging in federally
protected activity. If the Court were to fincetiAct is preempted, the obstacle it imposes
on the Trades Councils’ alleged right to spedject labor agreements with the State of
Idaho and its political subdivens would be removed. Aithe Trades Councils’ alleged

injury would be redressed.
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This conclusion also leads the Court to dode that this action is ripe for review.
“The constitutional component of the ripenasguiry is often treated under the rubric of
standing and, in many cases, ripeness cois@deaarely with standing’s injury in fact
prong.” Thomas v. Anchoradgequal Rights Com;220 F.3d 1134, 113®th Cir. 2000).
Indeed, some legal commentators haggssted that the doctrines are often
indistinguishable.ld. And courts, when measuring @ather the litigant has asserted an
injury that is real and concrete ratliean speculative and pgthetical, merge the
ripeness inquiry almost completely with standind.

Here, the Court has already determineat the threat of injury stemming from
enforcement of the Open Ag=to Work Act is neither hypothetical nor speculative.
The Court has also determined that any pgaemjury could be redressed by a favorable
ruling. “If the injury is impending, thas enough....Nothing would be gained by
postponing a decision, and the public ret¢ would be well served by a prompt
resolution of the constitutionality offé Open Access to Work Act].ld. (internal
guotation marks and citations omitted)homas v. Union Carbide Agr. Products Co.
473 U.S. 568 (1985).

C.  Application of the Market Participant Doctrine

While the Court has determinduiat this case is justable, it must decide yet
another threshold issue before assessing@rthees Councils’ preemption claims: whether
the Open Access to WoAct constitutes an impermissétegulation of labor relations

between employers and employees.
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“A prerequisite to pgemption under eith€&armonor Machinistsis a finding that
the state or local action in question constitugéggilationof labor relations between
employers and employeesAlameda Newspapers, Ine. City of Oakland95 F.3d 1406,
1413 (9th Cir. 1996).The NLRA preempts only state regtibn, and not actions a state
takes as a mere proprietor or market particip&tdg. & Constr. Trades Council of the
Metro. Dist. v. Associated Builde& Contractors of Mass./R.1., Inb07 U.S. 218, 227
(1993) (“Boston Harbor’). Because the Court concludes that Idaho has acted as a
regulator in forbidding politicasubdivisions from making a @ect labor agreement a bid
condition on a public works pject, the market participadbctrine does not save the Act
from preemption scrutiny.

Two Supreme Court cases bookend the sobpiee market participant doctrine:
Wisconsin Department of Industry v. Gould 14@5 U.S. 282 (1986), argbston
Harbor, 507 U.S. at 218. IGould the Supreme Court considered whether a Wisconsin
statute debarring repeat labor law violatfrom doing business with the state was
preempted under the NLRA. The Court eegeed “little doubt @t the NLRA would
prevent Wisconsin from forbiddingrivate partieswithin the Stat¢o do business with
repeat labor law violators.td. at 286-287. Wisconsiargued, however, that the
statutory scheme escaped preemption bedateggresented an exercise of the state’s
spending power ratherdh its regulatory powend. at 287.

The Court dismissed this argument as ‘gidction without a difference,” finding
that the statute on its face served “plainly as a means of enforcing the NIdRA.”

Emphasizing the “rigid and discriminating manner” in which the statute operated, the
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Court explained that “[n]o aer purpose could credibly be ascribed” given that firms
charged with violating the NLRA three timesre “automatically deprived of the
opportunity to compete for the State's business.’at 287-288. Because the statute
flatly prohibited state purchases from repahbr law violators, the Court found that
Wisconsin was not functioning as a privateégnaser of services, and “for all practical
purposes, Wisconsin’'s debarment snkdwas] tantamount to regulationd:.

In contrast, iMBoston Harboy the Supreme Court hetldat the NLRA did not
preempt a state agency'’s bid specificatequiring that any contractor working on a
state-sponsored cleanup of Boston Harbor entera project labor agreement. 507 U.S.
at 232. The Court concluded that the stafency was acting as a proprietor, and not a
regulator: “there is no question that [$tate agency] was attgting to ensure an
efficient project that would be completedasckly and effectively as possible at the
lowest cost.”ld. It also noted that “the challenged action in this litigation was
specifically tailored to one particular jobgtBoston Harbor cleanup project,” and there
was no reason to believe that the state agesasymotivated by anlging more than its
proprietary interestsld.

Using GouldandBoston Harboras the backdrop for ¢hmarket participant
analysis, the Ninth Circuit idohnson v. Rancho Santiago Community College Dist.
offered two questions designed to aid ttetermination of whether state action
constitutes market participation, which itrtmved from the Fifth Circuit’'s decision in
Cardinal Towing & Auto Repajinc. v. City of Bedfordl80 F.3d 686, 693 (5th Cir.

1999). 623 F.3d 1011023 (9th Cir. 210). The first question asks, “does the
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challenged action essentially reflect the entibyis interest in itefficient procurement
of needed goods and servicas measured by comparisoithithe typical behavior of
private parties in similar circumstances?”eldecond asks in the alternative, “does the
narrow scope of the challenged action dedgainference that its primary goal was to
encourage a general policy rather thadrads a specific proprietary problem?”

The second questiddardinal Towingposes does not apply here. That is because
“[tlhe second question looks to teeopeof the expenditure and protects narrow
spending decisions that do not necessarflgeta state's interest in the efficient
procurement of goods or services, but #iab lack the effect of broader social
regulation.” American Trucking Ass'ns, Inc. v. City of Los Ange8é® F.3d 384,

398 (9th Cir. 2011). In general, “[n]amospending decisions’ tend to be expressly
limited in time and scope—for example, thg@ply to one city contract or to a number of
contracts of a particular size and funded by a particular finite soulideat 399.

For example, ilRancho Santiagdhe Ninth Circuit found that a project labor
agreement between arnmunity college and labor unionah“could be characterized as
covering the single project of improvingrmopus facilities” was dficiently narrow in
scope to qualify for the market participatiexemption. 623 F.3d at 1028-29. The
agreement only applied to construction prggdot campus improvement projects costing
over $200,000 and fa three-year period, and fundeddgpecific initiative. Here,
however, the Open Access\idork Act applies tall public works projects — it is not
limited to projects of a particular size, ataular time period, or a particular funding

source. These factors indicate that the Aetsdaot fall within the narrow scope prong.
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American Trucking Ass'ns, In6&60 F.3d at 399 (holding that concession agreement that
applied to all operations, regardless aksifunding source, or time frame were not
“narrow spending decisions”).

The Court must therefore consider wiertthe Act reflects the state’s “own
interest in its efficient mrcurement of needed goodgaservices, as measured by
comparison with the typical behavior ofyate parties in similar circumstancedd.

The focus of this inquiry is on whether thiate is making procurement decisions in a
similar manner to a private partyrpaipating in the market. IBoston Harborthe
Supreme Court determined that the state aaseml market participant when it required
that all contractors enter into a project labgreement on a specific project in order “to
ensure an efficient project that would bengdeted as quickly and effectively as possible
at the lowest cost.” 507 U.S. at 232.

This case, however, presents a naifficult question because it involves a
blanket rule that applies to all public comsttion projects. On first review, it seems the
D.C. Circuit’s holding inBuilding Trades v. Allbaugresolves this quandary. 295 F.3d
28 (D.C. Cir. 2002)¢ert. denied537 U.S. 1171 (2003). Wlbaugh the court held that
the use of a blanket rule made no differenceat 34. That casewlved anExecutive
Order that barred all federal agencies ang entity receiving federal assistance for a
construction project from eitheequiring bidders or contcéors to enter, or prohibiting
them from entering, into a project labor@gment. The court concluded that the
Executive Order embodied just “the typedeficision regarding the use of labor agreement

that a private project owner would be free to makld.”at 35 (citation omitted). The
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court inAlbaughreached this conclusiatespite the fact that the Government had acted
through a blanket rule. According to tAtbaughcourt, creating a blanket rule regarding
use of project labor agreements on governmerjects was not sonsistent with the
action of a proprietorld.

But this case differs fromAlbaughin one critical respectThe Executive Order in
Albaughstated that its principal purpmsvas to promote “the economical,
nondiscriminatory, and efficient adminigitn and completion of Federal and federally-
funded or assisted constructiprojects . . . .” 66 Fed. Reg. at 11,225. By contrast, the
Open Access to Work Act “on iface does not purport to refldedlaho’s] interest in the
efficient procurement of goods and serviceGliamber of Commerce of the United
States v. Lockyerd63 F.3d 1076, 108@th Cir. 2006) én bang, rev’d on other grounds
sub nom. Chamber of Commerce v. Brogs¥ U.S. 60 (2008y,acated byp43F.3d
1117 (2008). Insteadhe Senate Bill 1006’s preambteakes clear that the statute’s
purpose relates to the rightwmrk; and Section 1 of SetgaBill 1006 states that the
legislature enacted the Act “tpaintain and strengthen stéd&v to protect open access to
work for all Idahoans.”

On this basis, the Open Access to/Act more closely approximates the
statutes irLockyerthan the Executive Order Abaugh. In Lockyer the Ninth Circuit
held that California was not acting as arked participant when it enacted a statute
forbidding certain emplyers receiving state funds framing those funds to assist,
promote, or deter union orgamg. 464 F.3d at 1080. Treach this conclusion, the

court noted that the statute “on its face” did parport to reflect California’s interest in
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the efficient procurement of goods and services. “Rather,” the court explained, “the
statute's preamble makes clear that the laiipsl's purpose is to prevent ‘state funds and
facilities’ from being used to subsidize amployer's attempt to influence employee
choice about whether to join a uniond . at 1084. Because the statute on its face
sought to regulate labor relations rathentlthe efficient procurement of goods and
services, and also because it swept broagtiplying to all employers in California
receiving state funding, the Court found #tatute was a regulatory measure that fell
outside the market paipant exception.

Similarly in this case, beaae the Open Access to Waokkt, like the statute in
Lockyerand unlike the Executive OrderAdbaugh makes clear that its purpose is not to
further the state’s interest ithe efficient procurement of gos@nd services but rather to
further Idaho’s Right-to-Work Act, the Cowbncludes that the statute is a regulatory
measure. It is therefore not exempt from preemption scrutiny.

Wasden'’s slightly different cast on thaditional market participant analysis does
not change the Court’s conclusiowasden seeks to distinguiSlould andBoston
Harbor on the grounds that the state actiatyissue in those cases involved the
regulation of private parties while the Op&ocess to Work Act “regulates’ at most,
political subdivisions.”Def’'s Opening Brat 13, Dkt. 32-1.“A fortiori,” he says, “no
“pretext of ‘regulation’ ashat term was used fBouldandBoston Harborexists.” Id.

This is a false distinctionGould, like this case, involved a statute that only
purported to proscribe conduct by statequrement agents. 475 U.S. at 283-84.

However, as already discussed, the SupremetCgected the state’s argument that the
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statute escaped preempticgchuse it regulated the statspending powers only.
Focusing instead on the purpose of the statiiégeCourt held that the NLRA preempted
the state law even thougihe law constrained only the st&t participation in the market.
Id. at 287.

Similarly, in this case, simply because Open Access to Work Act purports to
regulate only political subdivisions, it does poéclude answering the question whether
the Act also interferes with emplayeights protected by the NLRAGolden State
Transit Corp. v. City of Los Angele$93 U.S. 103, 109 (198 (holding the NLRA
“creates rights in labor and management bothiresj one another and against the State”).
Indeed, this is the very question that pn@éon analysis seeks to answer. And to
accomplish this, the Court musbk beyond what entity é@Open Access to Work Act
“regulates” to understand what impace ttatute has on private parties, who are
promised protection from governmentdrference with their NLRA rights.

D. NLRA Preemption

The Court’s conclusion thélhe Open Acces® Work Act is not exempt from
preemption scrutiny does not mean that it itact preempted by the NLRA. Indeed, the
Supreme Court has instructed the lower caarisse caution in inferring preemption.
Boston Harbor507 U.S. at 224. “Considerationder the Supremacy Clause starts with
the basic assumption that Congress didimend to displace state lawld. (quoting
Maryland v. Louisiana451 U.S. 725, 746 (1981)). Wénheeding the Supreme Court’s

admonition, the Court nevertheldswds that the Act is preempted.
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(1) Garmon Preemption

Preemption by actual conflict exists whegoempliance with both federal and state
regulations is a physical impossibility,” or et state law “stands as obstacle to the
accomplishment and execution of the full pases and objectives of CongresBrown
v. Hotel & Rest. Employees & Bartendet68 U.S. 491, 501(1984). “If employee
conduct is protected under@en 7 of the NLRA, then ate law which interferes with
the exercise of these federally protected rightsites an actual conflict and is preempted
by direct operation of #thSupremacy Clauséed.

Section 7 of the NLRA protects an ployee’s right to engage in concerted
activities for the purpose of collective bargamiand other mutual diand protection. 29
U.S.C. 8 157. Here, the question is whetherOpen Access to Wo¥kct interferes with
employees’ right to secure project laboresgnents — a form of concerted activity
protected under Section 7.

A project labor agreement has been described as “a pre-hire agreement between a
construction project owner am@dunion or unions that a conttar must agree to before
accepting work on the project and thaabtishes the terms and conditions of
employment for the project.Rancho Santiag®23 F.3d at 1017. Such agreements are
not uncommon in the constrian industry, because “thehort-term nature of
employment impedes post-hire collectivedganing, and where contractors need
predictable costs and a steady supply of skilled lablor.”To ensure that a project labor
agreement achieves the parties’ objectivésamtractors on the project must become

parties to the agreement. For this reasanpttl specifications faa project often require
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that all contractors agree to the project labor agreeniBagton Harboy 507 U.S. at 232-
33.

The Open Access Work Act, however, prohibita state agency or political
subdivision from requiring that a contractorapublic works project become a party to a
project labor agreement “as a conditiorb@ding, negotiatingpeing awarded or
performing work on a public w&s project.” 1.C. 8§ 44-2013}4 The Act also forbids the
State and its political subdivisions fraesignating the wages and benefits their
contractors and subcontractors will payparblic works projects. This prohibition
prevents construction workethroughout the state fromexvseeking project labor
agreements with the State and its politicdddivisions, effectivelyrecluding the use of
such agreements on public wogk®jects with the State. But Sections 8(e) and (f) of the
NLRA explicitly permitemployers in the constructiondustry to enter into prehire
agreements. 29 U.S.€.158(e) and (f). Idaho therefore, by enacting the Open Access to
Work Act, has erected an impermissible oblgt#@o the right to bargain project labor
agreements on public works projects.

Although Sections 8(e) and (f) do ragtply specifically to the State‘the general
goals behind passage of 8&Béand (f) are still relevamd determining what Congress

intended with respect to the State and iksti@nship to the agreements authorized by

! The NLRA specifically exempts the States frora tefinition of “employer.” 29 U.S.C.
§ 152(2)
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these sections.Boston Harboy 507 U.S. at 231. And alscussed above, it does not
matter if the Act only purports to regulaielitical subdivisionsf it also blocks
employees from engaging in concerted actipitytected under the NLRA. Because the
NLRA and the Open Access Work Act “cannot move freelwithin the orbits of their
respective purposes without impinging upon aeat state jurisdiction must yielcHill
v. Florida ex rel. Watsqr825 U.S. 538 (1945).
(2) Machinists Preemption

Even if the Open Acess to Work Act were not preempted ur@armon it
would be preempted undstachinists Machinistspreemption preserves Congress’
“intentional balance between the uncontrolbesver of managemeand organized labor
to advance their respectiugerests in negotiating ¢hterms and conditions of
employment.” Lockyer 463 F.3d at 1087 (quotirigpston Harbor507 U.S. at 226)
(internal quotation marks omitted). “The States have no more #wttian the Board to
upset the balance that Congress has stoatkeen labor and management in the
collective-bargaining relationshipId. at 1086 (quotingsolden State Transit Corp. v.
City of Los Angelegl75 U.S. 608 (1986). More recentiyachinistshas been used “to
determine the validity of stateles of general application thatfect the right to bargain
or to self-organization.Metropolitan Life Ins. Co. v. Massachuse#g1 U.S. 724, 749,
fn. 27. (1985).

In this case, the Open Ag=to Work Act’s blanket phibition against the use of
project labor agreements on public works ectg restricts Congress’ intended free play

of economic forces identified iachinists In enacting Section 8(e) and (f), Congress
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established the parameters within whaonstruction employers and unions could
bargain, influenced only bheir own economic power, and the “free play of economic
forces.” The Act skews those forces by rolgbimions of the opparhity to even seek a
project labor agreement @npublic works project.

A public entity when acting as atirchaset also should be permitted to “choose
a contractor based upon that contractor's willingness to enterpnéhiae agreement” to
the same extent as a private purchaBaston Harboy 507 U.S. at 231. As the Supreme
Court suggested iBoston Harboy “denying an option to public owner-developers that is
available to private owner-developers itsetiqas a restriction on Congress' intended free
play of economic frzes identified ifMachinists! Id. at 231. Because the Act upsets the
balance Congress struck “beswvethe uncontrolled power of management and organized
labor to advance their respective inter@stsegotiating the termand conditions of
employment,’id. at 226, it conflicts with the NLRA ls&d on the principles espoused in
Machinists.

Amicus NRTW counters that permitting the states to intexfétethe collective
bargaining process by imposipgoject agreements on private employers and employees
turnsMachinists“on its head.” Amicus Brat 2, Dkt. 29-1. This argument ignores the
Supreme Court’s explanation Boston Harborthat project labor agreements are “the
very sort of labor agreemetfitat Congress explicitly authoed and expected frequently
to find” in the construction industry. 507 &J.at 233. And when a public entity, acting
as a proprietor, conditions its purchasingagoroject labor agreement, it “exemplifies”

the “workings of the market forc&€ongress expected to findltd. Thus,neverallowing
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a state agency or political subdivision, acting in the role of purchaser of construction
services, to choose to use a project lamgpeement on a public works project interferes
with the very market forces Corggs intended to leave unregulatédi.

The Court acknowledges that the Statd #@s political subdivisions may never
decide to use a project labor agreement onkdipwork project. But this is a choice
they should be allowed to make based orriiesessment of the best and most efficient
use of government funds on a particulasjgct — free from the handcuffs of the flat
prohibition mandated by the Opé&acess to Work Act. Therwas no evidence that the
Idaho legislature enacted the Open Acced¥tok Act to advance the State and its

AN 11

political subdivisions’ “proprietary goals” iprocuring construction services. Instead, the
Court agrees that the Act “is an unabastvgaansion of the State’s Right-to-Work Act,
intended to regulate construction iisthy project labor agreementsPl.’s Respat 30,
Dkt. 50.

Because the State seeks to regulate Whagress intended to remain unregulated,
the Open Access to Work Act is preempted umdachinists.
2. Fairnessin Contracting Act

A. Garmon Preemption

The Fairness in Contractigrt is facially invalid because there is “no set of
circumstances” under which the Act would not be preemptesl.v. Salerno481 U.S.
739, 745 (1987). This Court found in d@scision preliminarily enjoining the Act under

Garmonpreemption principles that (1) evemypication of the Act will reach conduct

that is either “actually” or “arguably” preengul by the NLRA; and (2) to the extent the
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conduct it bars is only “arguably” preempteds #ct does not fall witim an exception to
Garmon Memorandum Decision and Ordat 9-17, Dkt. 23. Té Court finds no reason
to deviate from its earlier decision.

State regulation is presumptively pngated by the NLRA when it concerns
conduct that is actually or arguabigher protected or prohibited by the NLRBelknap,
Inc. v. Hale 463 U.S. 491, 498 (1983). Firstatgds must yield to the National Labor
Relations Board’s exclusive jurisdiction ovanduct “actually” protected or prohibited
under Sections 7 or 8 of the NLRAarmon 359 U.S. 243. If th state law regulates
conduct actually protected by federal langgmption follows as a matter of substantive
right. Brown v. Hotel & Restaurant Employe& Bartenders Int’l. Union Local 54468
U.S. 491, 501-503 (1984). Second, “[w]henaativity is arguably subjectto 8 7 or § 8
of the [NLRA], the States as well as tleeleral courts must defer to the exclusive
competence of the National Labor Relations Baathe danger of ate interference with
national policy is to be averted3armon 359 U.S. at 245.

Unlike the “actually protected” preerpn rule, which is categorical, the
“arguably” protected rule is subject to extiep in limited circumstances: (1) the NLRA
does not preempt state action that regulategitgoof “a merely peripheral concern” to
the Act; and (2) the NLRA doemt preempt state action here the regulated conduct
touche([s] interests so deeply rootedacal feeling and responsibility,” it cannot be
inferred that Congress intended to depistates of the power to add. at 243-44.

Everyone agrees here that most jalyeéing programs are “actually” protected

under the NLRA.In re Manno Elec., In¢.321 NLRB 278, 298 (1996). The Attorney
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General, however, reprises his argumentadhagrtain class of market recovery programs
— those that are partially funded by deeacted from employees working on projects
subject to the Davis-Bacon Act — is neitlaetually nor arguably protected under Section
7. Wasden points to a series of administeaind federal court decisions holding that the
Davis-Bacon Act bars wage deductions part to job targetig programs on public
work projects.See NLRB v. IBEW Local 4845 F.3d 1049 (9th Cir. 2003BEW Local
48 (Kingston Constructors, In¢.332 N.L.R.B. 14921502 (2000).

In IBEW Local 48for example, the Ninth Cirduenforced arNLRB order
finding a union’s attempts to require pagmh of market recovery program dues on
Davis-Bacon projects was unlawful. 345 F&dL058. The Davis-Bacon Act requires
that workers on certain government priega@ceive the prevailing wage “without
subsequent deduction or reb&a®#) U.S.C.A. 8 276(a). Buwnions often fund market
recovery programs by requiringnion contractors subject to the Davis-Bacon Act to
deduct a percentage of workers’ wagelich they forward to the union for use in
subsidizing bids for targeted contractord. The NLRB has found that such deductions
violate the Davis-Bacon anti-kickback prowasi and therefore are “inimical to public
policy.” Id.

The Court agrees that a question exadtether market recovery programs lose
Section 7 protection when funded with dpesd by employees wking on Davis-Bacon
jobs. However, this question has been definitivef answered.

In Can-Am Plumbing, Inc. v. NLRBe D.C. Circuit reviewed a NLRB decision

finding that a nonunion construction corti@ violated the NLRA by filing and
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maintaining a state court lawsuit concernangnion’s job targeting program that was
preempted by the Act. 321 F.3d 145 (D.Q. €003). The court found that the Board’s
“conclusory findings that these moneys dat taint the job targting program [were]
inadequate to support its determination thatoperation of the program as a whole was
protected conduct under section Td. at 146. However, upon remanding the case to the
Board, the D.C. Circuit acknowledged thia¢ Board could conclude that the job
targeting program, even if “tainted” by {da-Bacon funds, did not lose its protected
status under Section 7: “Additional evidemgay also provide support for the Board's
conclusion that the Union's conduct is exdsar makes no difference to the Board's
section 7 determination. Thus, the Board@mand may yet determine that the JTP is
protected under section 7.Id at 153-54.

On remand, the original petitionensenitted additional eviehce and arguments
to the Board to support their conclusion tjodit targeting is protected concerted activity
under Section 7 even if the program ugewls collected from workers employed on
Davis-Bacon jobs. Absent any authorityding that the inclusion of dues from Davis-
Bacon projects rendered a job targgtprogram unprotected by the NLRA, the
petitioners argued that the soerof job targeting funds Banothing to do with whether
the job targeting programs aimed to “protectployees jobs and wage scales” — activity
that falls squarely withithe protections of Sectioh However, the NLRB never
considered the petitioners’ argument; it founstéad that the nonunion contractor had

waived the issue by not raising it in theégamal hearing and affirmed its previous
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decision finding that the noniwon contractor had violateatle NLRA by prosecuting its
preempted lawsuit.

Even though the NLRB has never dily addressed whether job targeting
programs that rely on Davis-Bacon projeetges retain their protected status under
Section 7, this Court finds dhvalid arguments exist suppodithis conclusion. A party
claiming preemption based on arguably pro@ctenduct must only show that its case is
one that the NLRB could legally decide in its faaternational Longshoremen’s
Association v. Davis476 U.S. 380, 395 (1986). To mdleis burden, the party claiming
preemption “must advance an interpretation ef[thiLRA] that is nofplainly contrary to
its language and that has not been ‘authorgétivejected’ by the courts or the Board.”
Id. (internal citations omitted). Because rades Councils havedvanced a viable
argument that job targeting programs usiages collected from Davis-Bacon projects
retain their protected status, and becauseattyument “has nditeen ‘authoritatively
rejected’ by the courts or the Board,” thegve therefore satisfied their burden of
establishing that job taefyng programs are “arguably protected” activity.

As explained irGarmon absent “the Board's cleartdemination that an activity
Is neither protected nor prohibited orampelling precedent applied to essentially
undisputed facts, it is not for this Courtdecide whether sudrctivities are subject to
state jurisdiction.”Garmon 359 U.S. at 244-46. Coumse not primary tribunals to
adjudicate such issuefd. at 244. RatheGarmonmandates “that these determinations

be left in the first instage to the National Labor Relatis Board” to preserve the
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integrity of the “comprehgsive and integrated relgiiory framework” Congress
established in the NLRAGarmon 359 U.S. at 239-40.

B. Exceptions to Garmon Preemption

Both Wasden and Amicus IP ABC suggest that even if the conduct alleged is
arguably protected by the NLRA, this is r@otase in which preemption should be
applied.

(1) Application of Section 14(b)

Amicus IP ABC contends that NLRAeStion 14(b), 29 U.&. §164(b), exempts
the Anti-Job Targeting Act from preemption besa the Act is part of Idaho’s Right-to-
Work law. IPC ABC descrilzeldaho’s Right-to-Work law &%egislation that goes far
beyond merely proscribing umaecurity provisions requirg union membership for its
citizens to work.”IPC ABC Opening Brat 13, Dkt. 35. The Court disagrees.

Section 8(a)(3) of the NLRA permits wms and employers to negotiate union
security agreements, i.e.,ragments that “require ascondition of employment,
membership in the labor organization.” @%5.C. § 158(a)(3). “Membership,” for
purposes of Section 8(a)(3), means onlydhkgation to pay initiation fees and dues.
NLRB v. General Motorg73 U.S. 734, 742 (1963).

Conversely, Section 14(b) allows statesimcessence, opt oof Section 8(3) by
enacting right-to-work laws which ban “@gments requiring merabship in a labor
organization as a condition of employmen29 U.S.C. § 164(b). $&on 14(b) can best
be described as an exception to the gamale that the federal government has

preempted the field of labor relations regulati®ee, e.gRetail Clerks Int'l v.
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Schermerhorn375 U.S. 96, 99-102 (1963). nitakes “clear and unambiguous the
purpose of Congress not to preempt the fieldin.this regard so a® deprive the states
of their powers to prevérompulsory unionism.”ld., at 101, 101 n. 9 (quoting
H.R.Rep.N0.510, 80th Condlst Sess., p. 60).

But state right-to-work laws cannot benstrued to prevent concerted activity
protected under Section 7 nobperly reserved to stateg@ation by Section 14(b). For
example, Section 14(b) does not pernatest to prohibit déectively-bargained
arrangements such as a union-operated refgrséém simply becaaghe state perceives
such arrangements as uhdancouraging union membership or contravening an
individual's “right-to-work.” N. L. R. B. v. Tom Joyce Floors, In853 F.2d 768, 770 -
771 (9th Cir. 1965).

IPC ABC's argument therefore raish& question whether “job targeting
programs” are a form of “conaisory unionism” that Sean 14(b) allows states to
prohibit. Nothing about a job targetipgogram, however, makes union membership
compulsory. Because Idahoagight-to-work state, membeiphin any local in Idaho is
entirely voluntary.Clay Decl.J 11, Dkt. 2-2. While unionontractors agree to hire only
through the hiring halls opeesd by the locals, non-members are permitted to use the
hiring halls and sometimes ddd.; Moore Decl. § 6, Dkt. 2-3And only union members
must pay the special assessntbat the locals use to furtideir job targeting programs.
Members choose to pay this specedessment through a membership vii@ore Decl.

1 6, Dkt. 2-3. The members approve a jolgeting program and agree to fund it out of
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their own wages despite knowing thag forogram may benefit members and non-
members alikeld.

By contrast, IPC ABC prests no evidence that job targeting programs force
employees to choose between joiningnén and facing termination of their
employment. There is no evidence that esppés must join unions to work on a job
supported by a job targeting program. fhnigeting programs do natquire an employer
receiving wage supplements taénhonly union workers. Nor here evidencéhat such
employers choose to, or are somehoguned to, violate the nondiscrimination
provisions of the NLRA or Idaho’s Right-M¥ork law by hiring oy union employees.
Thus, contrary to IPC ABC'’s suggestionetté is no proof that job targeting programs
“drive from employment all persons who oa or will not participate in unions.IPC
ABC Resp. Brat 5, Dkt. 48.

IPC ABC counters that because job tairggeprograms help generate employment
opportunities for union menalos, such programs foro®nunion workers to choose
between joining a union and sitting at home wthwork. But as just noted, employers
on targeted jobs are not required to hinlon members exclusly. Conversely,
nonunionized employees are not required &0 gounion as a condition of working for a
union employer who used job targeting fundingvio the project bid. So, contrary to
IPC ABC'’s suggestion, a union employer wimgia project bid through the use of job
targeting funding does not automatically méaat a nonunionized worker is left only

with the option of sitting adhome or joining a union.

MEMORANDUM DECISION AND ORDER - 33



In other words, attempts to enharemployment opportunities for unionized
employees through programs that lowéxdacosts for unionized employers does not
transform voluntary unionism into comguoly unionism. At most, enhancing
employment opportunities for union workengrely encourages union membership. And
protected employee conduct, even in a righivtwk state, includesti@mpts to encourage
union membership so long as it is notiagkd through disaminatory meansSee, e.g.,
Teamsters Local v. Labor B&65 US 667, 675-76 (196{gxplaining that union
benefits, such as hiring halls, are not wild merely because they “encourage union
membership”). Just as excius but nondiscriminatory hing halls do not fall within the
ambit of Section 14(b)lom Joyce Floors, Inc353 F.2d at 770 -771, neither do job
targeting programs.

(2) Local Interest Exception

In the alternative, IPC ABC argues thdaho has a deeply rooted state interest
against “compulsory unionism,” which outwés the “peripheral”’ federal interest in
protecting job targeting programs. Thig@ament is flawed for several reasons.

First, protecting job tardmg programs is not merely a “peripheral” federal
concern. Job targeting pr@gns constitute actually, or at least arguably, protected
activity under Section 7, and preventing staterference in employees’ right to engage
in concerted protected activity lies at the cof&LRA concerns. Also, the fact that
certain job targeting programs may only“aeguably protectedhas nothing to do with

“deeply-rooted” state concerr®jt rather with the Davis-dcon Act — a federal statute.
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Second, as described above, there iproof that job targeting programs promote
“compulsory unionism.” Wikers choose to be unionembers. Workers choose,
through a membership, to fund job targetomggrams. Employers choose to enter into
pre-hire agreements that allow them tatipgoate in job targeting programs. And
employers receiving job targeg funds choose wheth&r hire union or nonunion
workers through nondiscriminatohiring halls. This is not compulsion.

Given the Court’s finding that job tariiygg programs do natise concerns of
“compulsory unionism,” the Court finds masis to conclude #t undermining union-
sponsored market recoveryograms falls within the category of claims “touch[ing]
interests deeply rooted indal feeling and responsibilityBelknap 463 U.S. at 498.
These cases have most often involved thregtsilbtic order such as violence, threats of
violence, intimidation andestruction of propertysee, e.g., Machinistd27 U.S. at 136.
The Supreme Court has extended thisegxion to cover acts of trespasse Sears,
Roebuck & Co. v. San Diego Caymlist. Council of Carpenterg36 U.S. 180, 190-98
(1978), and certain personal togsich as intentional infliction of emotional distress and
malicious libel,see Farmer v. United Broth. of Carpenters, Local£3 U.S. 290, 297
(2977) (listing types of cas&gere exception applied). liEse exceptions in no way
undermine the vitality athe pre-emption rule.’Farmer, 430 U.S. at 297.

In this case, IPC ABC has cited ndfaarity supportingts argument that
prohibition of market recovergrograms is an area “traditionally subject to state
regulation.”Sears 436 U.S. at 188. To the coaty, regulation of union-sponsored

market recovery programs is an area ofipalar concern to thBlILRA. But even were
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the Court to conclude that the issue preskrg®ne of particular state concern, the
Supreme Court has cautioned that in suotuanstances, any state concern must be
balanced against the risk thiae exercise of state juristimn over the tort claim would
interfere with the regulatory jurisdiction of the NLRB:
The critical inquiry ... is not whetheéhe State is enforcing a law relating
specifically to labor relations or orwé general applidson but whether the
controversy presented to the statourt is identical to (as iGarnen or
different from (as inFarmer) that which could havdeen, but was not,
presented to the Labor Board. For itoisly in the former situation that a
state court's exercise of jurisdan necessarily involves a risk of
interference with the unfair labor ptae jurisdiction ofthe Board which

the arguably prohibited branch of ti&armon doctrine was designed to
avoid.

Sears436 U.S. at 197.

Here, a state court presented withamlunder the Fairness in Contract Act
would have to decide, first, whether tieallenged market regery program derived
funds from Davis-Bacon project, and sed, whether the program in question was
nonetheless protected under the NLRA befooeuld reach the issue of whether the
defendant contractor or unionchaiolated the Act. Suclssues could form the basis of
an unfair labor practice charge before the Boarhis creates a risk of conflicting rulings
from the state court and the Board, and threatens state interference with the NLRB's
enforcement of national labor relations poliSge Jonest60 U.S. at 682 (state claim
preempted where fundamental element of claso &kad to be proved to make out a case
under § 8(b)(1)(B) of the NLRA).

Because the conduct that the Fairnegsantracting Act seeks to regulate would

overlap with NLRB ssues, this case is distinguishable fidears In Sears the
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employer filed a trespass action in state couanireffort to end the union's picketing on
its property. The Supreme Court rejecteduihmn’s claim that the action was preempted,
noting that the controversy regarding the tawaof the picketing was unrelated to the
issue Sears might have presertethe Board. To make out a state-law claim of trespass,
Sears needed only pwove the location of the Union'sciieting. An unfair labor practice
charge, on the other hand, wallave focused on the objectives of the picketing — an
issue “completely unrelated the simple question whether a trespass had occurred.” 436
U.S. at 198. Thus “permitting the state @¢daradjudicate Sears’ trespass claim would
create no realistic risk of interference witle Labor Board's primary jurisdiction to
enforce the statutomyrohibition against unfalabor practices.1d. Such is not the case
here; because the issues that a state coditherBoard would have to codsr overlap,
the risk of conflicting rulingsind interference with Boashforcement of national labor
policy is evident.
(3) Filing of Complaint

The Court again rejects Wasden’s argumemised during the earlier hearing on
injunctive relief, that NLRA pgmary jurisdiction does ngireempt state regulation until
and unless the NLRB General Counsel filesm@aint. In reprising this argument,
Wasden maintains that tiBaiilding Trades Council failed to meet its burden of
establishing that job targeting programs fungredhole or part by Davis-Bacon funds
are “arguably protected.Sears, Roebuck & Co. v. SareBo County Dist. Council of
Carpenters436 U.S. 180, 206 (1978). But,discussed previously, the Court has found

that the Building Trades @acil has met this burderhe Court further finds that
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enforcement of the Fairness in Contracting pases a real danger of interfering with the
protections afforded by Ston 7 because the Building Tresl Council has presented a
sufficiently strong argument that job tatigpg programs are protected. Thus, the Court
concludes that the Fairness in Contractingig\@reempted, even in the absence of Board
Action. C.f., Sears, Roebuck & Co. v. Sar@d County Dist. Council of Carpenters

436 U.S. 180206 (1978)

This conclusion is supported bye Ninth Circuit’'s decision iBud Antle, Inc. v.
Barbosa 45 F.3d 1261, 126919 Cir. 1994). WhiléBud Antledid not involve the exact
issues at play here, itmains instructive. IBud Antle the Ninth Circuit held that “a
private party may seek injunctive reliefaaigst the enforcemestatute scheme on the
ground of federal preemption” even absBoard action and despite the fact the state
defendant was neither an employer nor eygé able to initiate unfair labor practice
proceedings. This holding ggests that a federal courtatenot wait for Board action
before finding that regulation of an aefly protected or prohibited activity is
preempted.

C. Conclusion

Having determined that the ataiat issue here (1) involvestivity that is actually
or arguably protected by the NLRA; (2) does mvblve an issue degprooted in local
feeling and responsibility; and)(@&ould risk substantial intéerence with the jurisdiction
of the NLRA were it litigatedn the state courts, the Court concludes that summary
judgment should be grantedfewvor of the Building Trades Council on the grounds that

the Fairness in Contracting Act is preempted.
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ORDER
IT ISORDERED:
1. The Trades Councils’ Motionf@ummary Judgment (Dkt. 31) is
GRANTED.

2. Wasden’s Motion for SummaJudgment (Dkt. 32) iIBENIED.

DATED: December 22, 2011

SIS SUAWHNS

B. Lyne/Winmill
Chief Judge
United States District Court
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