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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

RICKIE STORM,
Petitioner, Case No. 1:12-cv-00001-BLW

VS. MEMORANDUM DECISION

AND ORDER

BRENT REINKE, et al.,

Respondents.

Petitioner Rickie Storm filed a Petition for Writ of Habeas Corpus challenging the
revocation of his parole, arising from a statiminal conviction. (Dkt. 1.) The Court
denied Respondents’ Motion Rismiss and ordered thetm file a response to the
Petition. (Dkt. 24.) Respondents have fitedir Response, and Petitioner has filed a
Reply. (Dkt. 26, 30.) While Petitioner origiharequested permission to file a sur-reply
and requested oral argument (Dkt. 28, B®)has since withdrawn those requests and
asks the Court to rule on the bingy before the Court. (Dkt. 34.)

Petitioner also notified the Court that base file had been destroyed while he
was on parole. The Court provided Petitionghva new copy, and gave him 21 days to
file any final response to the Court’s notafantent to dismisshis case. (Dkt. 48.)
Petitioner has filed his final response. (Dkt. 49.)
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Having reviewed the record and the partleriefing, the Court finds that oral
argument is unnecessary. Accordingly, then€enters the following Order denying and
dismissing the Petition for Writ of Habeas Corpus.

CONSIDERATION OF MERITSOF PETITION
1. Standard of Law

Federal habeas corpus relief may be g@dmhere a petitioner “is in custody in
violation of the Constitution daws or treaties of the United States.” 28 U.S.C.

§ 2254(a). Where the petitioner challengestate court judgment in which the
petitioner’s federal claims were adjudicatedtlo@ merits, thenifle 28 U.S.C.8 2254(d),
as amended by the Anti-terrem and Effective Death PdtyaAct of 1996 (“AEDPA”),
applies. Title 28 U.S.C.8§ 2254(d) limitdie# to instances wherthe state court’s
adjudication of the petitioner’s claim:

1. resulted in a decision that was cany to, or involved an unreasonable

application of, clearly establish&@deral law, as determined by the

Supreme Court of the United States; or

2. resulted in a decision that was lthea an unreasonabtietermination of
the facts in light of th evidence presented iretitate court proceeding.

28 U.S.C. § 2254(d). A federal habeas toeviews the state court’s “last reasoned
decision” in determimg whether a petitioner is entitled to religfst v. Nunnemaker, 501

U.S. 797, 804 (1991).
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Where a petitioner contests the stadurt’s legal conclusions, including
application of the law to the facts, 8 22541d governs. That section consists of two
alternative tests: the “contsato” test and the “unreasonable application” test.

Under the first test, a state court’s éemn is “contrary to” clearly established
federal law “if the state court applies a rdl#erent from the governing law set forth in
[the Supreme Court’s] cases, or if it decidesase differently thajthe Supreme Court]
[has] done on a set of materially indistinguishable fa@d/l'v. Cone, 535 U.S. 685, 694
(2002).

Under the second test, $atisfy the “unreasonable application” clause of
§ 2254(d)(1) the petitioner must show that #tate court—although it identified “the
correct governing legal rule” from Suprei@eurt precedent—nonetheless “unreasonably
applie[d] it to the fad of the particular state prisoner’'s caddilliams (Terry) v. Taylor,

529 U.S. 362407 (2000)“Section 2254(d)(1) providessremedy for instances in which

a state court unreasonalalyplies [Supreme Court] precederit does not require state
courts to extend that precedent or license federal courts to treat the failure to do so as
error.” Whitev. Woodall, 134 S. Ct. 1697, 1706 (2014).

A federal court cannot grant habeasafetimply because it concludes in its
independent judgment that the state coud'siglon is incorrect or wrong; rather, the
state court’s application of federal law mbstobjectively unreasonable to warrant relief.

Lockyer v. Andrade, 538 U.S. 63, 75 (2003Bell, 535 U.S. at 694. If fairminded jurists
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could disagree on the correctness of the staig’s decision, then relief is not warranted
under 8 2254(d)(1Harrington v. Richter, 131 S. Ct. 770, 78@011). The Supreme
Court emphasized that “everstong case for relief do@®t mean the state court’s
contrary conclusion was unreasonabld.”(internal citation omitted).

Though the source of clearly estabésd federal law must come only from the
holdings of the United States Supreme Eauircuit precedent may be persuasive
authority for determining whether a state ¢algcision is an unreasonable application of
Supreme Court precedetuhaime v. Ducharme, 200 F.3d 597, 6001 (9th Cir. 1999).
However, circuit law may not be used “tdine or sharpen a general principle of
Supreme Court jurisprudence irdespecific legal rule thal[e] [Supreme] Court has not
announced.Marshall v. Rodgers, 133 S. Ct. 1446, 1450 (2013).

If the state appellate court did not decadproperly-asserted federal claim on the
merits—or if the state court’s factual fimgjs are unreasonable under § 2254(d)(2)—then
§ 2254(d)(1) does not apply, and the feddrsirict court reviews the claim de novo.
Pirtlev. Morgan, 313 F.3d 1160, 1167t9Cir. 2002). In such case, as in the pre-
AEDPA era, a district court can draw frdroth United States Suggne Court and well as
circuit precedent, liméd only by the non-teoactivity rule ofTeaguev. Lane, 489 U.S.

288 (1989).
Under de novo review, if the facidandings of the state court are not

unreasonable, the Court must apply the prexdiam of correctness tmd in 8 2254(e)(1)
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to any facts found by the state couRstle, 313 F.3d at 1167. Caatily, if a state court
factual determination is unreasonable, dhdre are no state court factual findings, the
federal court is not limited by § 2254(e)(hgtfederal district court may consider
evidence outside thetate court record, except to theesxt that § 2254(e)(2) might apply
(limiting evidentiary hearings for failure towdsop the factual basis of the claim in state
court).Murray v. Schriro, 745 F.3d 984, 100®th Cir. 2014).

Parole revocation is not pat a criminal prosecutiomMorrissey v. Brewer, 408
U.S. 471, 480 (1972). Revocation of parolesisiedial rather thapunitive, because it
seeks to protect the welfare of parolees and the safety of s@&agtyon v. Scarpelli,
411 U.S. 778, 783-84 (1973torrissey, 408 U.S. at 477.

The termination of parole results in godgation of liberty. However, because it is
not part of a criminal prosecution, “thdl panoply of rights due a defendant in a
[criminal] proceeding does not jgly to parole revocationsMorrissey, 408 U.S. at 481.
Rather, only “the minimum requirements of quecess” are required, which include the
following: (a) written notice of the claimed vailons of parole; (b) disclosure to the
parolee of evidence against him; (c) oppaitiuto be heard in person and to present
witnesses and documentary eande; (d) the right to confnd and cross-examine adverse
witnesses (unless the hearing officer speally finds good cause for not allowing
confrontation); (e) a “neutrand detached” hearing bodyckuas a traditional parole

board, members of which need not be ¢giaiofficers or lawyers; and (f) a written
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statement by the factfinders as to the evogerelied on and reasons for revoking parole.
Id. at 480.
2. Background

In 1981, Petitioner was convicted of rapke served his complete sentence and
was released in 1988. (State’s Lodging Asf, 22-25.) In 2004, Petitioner was convicted
of two counts of grand theft and one coahpossession of a controlled substance.
(State’s Lodging A-1, pp. 53-56He was sentenced to uei terms of 14 years on the
grand theft counts, and &&rs on the possession coutd.)(

In January 2007, Petitioner was granpadole, but he subsequently violated
parole and was returned to prison. (Stak&dging A-1, p. 67.0n August 26, 2008,
Petitioner was granted parole a second timith no condition that he be supervised
under the “sex offender caseload.” (Statadslging A-1, pp. 53-54.9n the first day of
his release to parole, Petitioner failed tpart to his parole offier and the New Hope
rehabilitation center, as instructedd.( p. 89.) On August 27, Petitioner admitted to
having stayed overnight at a place not appd by his parole officer or the Idaho
Commission of Pardons and Parole (ICPR)) (

On August 28, 2008, Petitner signed a new paroleragment that placed him on
the sex offender caseload, due to his 1981 rape convidiibnpi. 22-25.) Petitioner
asserts that he signed thew agreement under duress, because his parole officer

threatened to send him back to prison irdrately if he did not sign it. (Dkt. 30.)
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On January 16, 2009, Petitioner’s parofiecer, Darwin Cameron, filed a report
of parole violation allegindg4 parole violations andecemmending revocation of parole
and incarcerationld., pp. 56-64.) On April 8, 2009, pale hearing officer Christine
Lewis conducted a parole violation heariAg that time, Petitioner conceded that he
received notice of the parole violation repand the hearing, admittehat he had signed
the Agreement of Parole that included the aié@nder parole terms, and stated that he
did not need a continnae of the hearingld., pp. 67-68.) Petitioner was advised of the
purpose of the hearing, of his rights, and effict that, if found glty, his parole could
be revoked.I., p 68.)

At the conclusion of the hearing, Levdsmissed seven of the charged violations,
and found Petitioner guilty of five violats, including failing to obey laws (writing
insufficient funds checkand pleading guilty to DUI), ting a police officer, failing to
submit to a polygraph to determine whethenkeded sex offender treatment, failing to
submit to a drug and alcohol test at theetine was driving undéhe influence, and
failing to check in with hiparole officer. Petitioner adited to committing additional
violations: refusing to submit to a drug anddddol test after driving and crashing his car,
failing to remain drug free, and enteringestablishment where alcohol was the main
source of income. Lewis recommended that parole be revdkedhd. 67-82.)

On June 18, 2009, in response fwrigon grievance filed by Petitioner, IDOC

Director Brent Reinke sent Petitioner a lettating that, due to recent changes in sex
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offender assessments, Petitioner’s sex offeresetoo old to accurately evaluate within
the new assessments. Reinke stated thilie IFCPP reinstated Petitioner’s parole after
the upcoming hearing on the ched parole violations, Petitione/ould not be placed on
a sex offender caseload. (Dkt. 49, p. 6.)

On July 14, 2009, tnICPP held a parole revocatibearing on the charged parole
violations. Petitioner conceded that he reeé notice of the report and hearing, and
stated that he did not neactontinuance. The ICPP adaptée findings of the hearing
officer, revoked parole, and scheduled Petitioneest parole hearing for July 2014d(
pp. 83-91.)

On February 24, 2010, #ener filed a state habeasrpus petition challenging
his parole revocationld., pp. 19-47.) The gigion was denied.I¢., pp. 170-75.) On
appeal, the Idaho Court of Appeals affirntghial of the petition for writ of habeas
corpus. (State’s Lodging B)7The Idaho Supreme Courtrded the petition for review,
and the remittitur was issued, which conclditlee state court hahg corpus action.
(State’s Lodgings B-10, B-11.)

Petitioner’s five habeas corpus clainemtained in his federal Petition for Writ of
Habeas Corpus are as follaw$) Respondents violatdtetitioner’'s due process rights
because Petitioner’s parole officer changedasole contract” by requiring that he be
supervised as a sex offender as a resuit01981 rape conviction; (2) the Idaho

Department of Correction (IDOC) policy requig sex offender supesion violates the
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Due Process Clause and the Ex Post Factas€]48) Petitioner’s “liberty interests” were
violated when the additional sex offendents were added after he was initially placed
on parole; (4) Respondents’ decision to pllaice on the “sex offengr caseload” because
of his 1981 rape conviction violated the Bast Facto Clause; and (5) Respondents
violated Petitioner’s First Ammelment right to free exercis# religion, because his
ability and right to worship were curtaileghen he was placed on the sex offender
caseload.
3. Discussion
A. Noncognizable Claims
The Court summarily concludes that @Gtab, regarding Petitioner’s free exercise
rights, does not bear on Petitioner’s custodyer€fore, it fails to state a federal habeas
corpus claim upon which relief cde granted and is subjeotdismissal. The remainder
of this discussion pertains @aims 1 through 4.
B. Summary of State Court Decision Being Challenged
The state district court found that Stoaaimitted to most of the parole violations.
(Dkt. 1-1, p. 7.) Because the parole violations sufficiently supported the decision to
revoke parole, Petitioner’'s habeaspus petition was denied.
On appeal, the Idaho Court of Appeatkiressed the merits of Petitioner’s claim
that his parole was improperly revoked eT@ourt of Appeals did not address the sex

offender grounds Petitioner contested, fouhd other adequatgounds for parole
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revocation. The Court of Appeals determineatk tihe sex offender grounds were moot as
a result of the fact that his parole wasidig revoked on othegrounds and he was no
longer on parole. (State’s Lodging Bg/,8 (footnote omitted).Jhe Idaho Court of
Appeals reasoned: “Because he is no lomgeparole, the relief he seeks—parole
without sex offender supervision—is not wittihe power of this Court to grant and
therefore addressing the issueultbhave no practical effectdd. The Idaho Supreme
Court denied the petition for review without comment.

This Court concludes that the IdaBourt of Appeals’s decision constitutes a
decision on the merits of the validity of tparole revocation, &@n though the Idaho
Court of Appeals did not adelss Petitioner’s subclaims abole propriety of adding sex
offender restrictions to Petitioner’s paralenditions. To show he is entitled to federal
habeas corpus relief, Petitioner must shoat ths detention is unlawful; the Court of
Appeals determined that his detentiotaisful, based upon the non-sex-offender
conditions. Because the Idaho Court of Aalps decision addressed the merits of
Petitioner’s parole revocation, the dgon is entitled to AEDPA deference.

C. AEDPA Review of Parole Revocation Decision - No United States
Supreme Court Precedent to Support Claims

Respondents argue, and the Court agthas,as to Petitioner’s remaining four
claims, the United States Suprei@ourt has not addressed a similar set of facts under the
Due Process Clause or the East Facto Clause, or at all. Petitioner has not identified,

nor has the Court found in its independesesech, any case law sapport Petitioner’s
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contention that the Idaho Cawf Appeals’s decision to veke Petitioner’s parole is
contrary to, or an unreasonable applicabgrJnited States Supreme Court precedent.

“Section 2254(d)(1) does n#quire state courts to exie. . . precedent or license
federal courts to treat theiliare to do so as errorWhitev. Woodall, 134 S. Ct. at 1706.
While § 2254(d)(1) does not regeiian “identical factual pattern before a legal rule must
be applied,id. at 1706, to warrant relief, it must ks obvious that a clearly established
rule applies to a given set of facts tharéhcould be no ‘fairmindedisagreement’ on the
guestion.”ld. at 1706-07 (citindrichter).

The Court first considers whether then-sex-offender grounds for Petitioner’s
parole revocation compel the outcome Petiti@eeks, because Retner is currently
detained on the grounds thhe Idaho Court of Appeals udbehis parole revocation on
the non-sex-offender violations. Theren® case law from the United States Supreme
Court holding that it is uncotitutional to revoke parole fany of the reamns supporting
Petitioner’s parole revocation: writing insufficient fund checks, possessing illegal drugs,
driving under the influencédUl), attempting to assault@olice officer, attempting to
assault hospital staff after his DUI arresilifigg to submit to a drug and alcohol test,
failing to submit to a polygraph test, not inaegtely reporting to one’s residence upon
release from prison, staying at a differersidence without permission, not checking in
with one’s parole officer immediately upoelease from prison, not residing at an

approved residence for four days, not nerng one’s parole officer’s phone calls,
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entering an establishment whaleohol is the main source wfcome, or associating with
persons who were involvedth illegal activities.

Next, the Court determines whetlilee United States Supreme Court has
addressed the constitutionalityiofposing strict conditions fasex offenders in a parole
or probation setting. The Court finds nsegrohibiting strict conditions for sex
offenders when they are reledson parole or probatioNeither are there any cases from
the Supreme Court governing the questiowléther additional parole restrictions can
be imposedfter the State and the parolee initially agpteo a different set of conditions.
Finally, there is no Supreme Court precedegtrding whether a pgon who has already
completed a sex offender sentence can tpaired to submit to seoffender conditions
while on parole for amnrelated offense.

In summary, no United States Supee@ourt precedent exists to support
Petitioner’s claims for relief. Acconagly, 82254(d)(1) precludes relief.

D. The State May I mpose Unilateral Parole Terms without Violating Due
Process

The State has a strong interest in impgsastrictions that will keep the public
safe, and there is no federal right to be r&ldam parole before the expiration of one’s
sentenceSee Greenholtz v. Inmates of Nebraska Penal and Correctional Complex, 442
U.S. 1,7 (1979)Morrissey v. Brewer, 408 U.S. at 477. Petitiondoes not contend that
he did not agree to the new conditions; rgthe argues that the State gave him no choice

but to agree to the conditions if he wantedeimain on parole. (Dkt. 49, p. 6-7.) Nothing
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in either federal or state law can be camstk as permitting a pde to bargain for his
parole conditions; rather, the Statets conditions as it seasfdéir the purposes of public
safety and prisoner rehabilitaticamd each parolee is free taegto all of the conditions
and be paroled, or disagree with the gbods and decline parole. Petitioner has not
shown that the Due Processa@se or any otheonstitutional provisioms violated when
a “parole contract” is amended by the Statmtdude additional restrictions after parole
has begun, and the parolee at¢sepe additional conditiomather than face parole
revocation proceedings.

E. Procedural Due Process Protections Exist only for Parole Revocation, not
for Imposition of Parole Conditions

Petitioner is mistaken in his belief tiilae Due Process Clause requires the State
to hold a parole hearing prito addition of new parole oditions. The case law he relies
upon governs the type of due process reduaifter a parolee is accused of violating
parole.See Morrissey v. Brewer, 408 U.S. at 482. This cakav cannot be extended to fit
Petitioner’s set of facts, because Petitrdmad notice of, and agreed to, the new
conditions before any parolgolation was issued.

As the parties have noted, the United &atourt of Appeals for the Ninth Circuit
addressed a similar issueNieal v. Shimoda, 131 F.3d 818 (9th €i1997) (consolidating
Neal v. Shimoda andMartinez v. Nobriga), but only as a procedural due process issue in
the context of a civil rights clainteeid.at 831. In that case, tlveurt held that one of the

plaintiffs, Mr. Neal, who had never been casted of a sex offense and had never had an

MEMORANDUM DECISION AND ORDER - 13



opportunity to formHy challenge the imposition of éh“sex offender” label in an
adversarial setting, must be afforded the minimum due process protections to be able to
challenge his classification assex offender. However, tio¢gher plaintiff, Mr. Martinez,
had been convicted of a sex offensaeatpted rape, and so the court held:
An inmate who has been convictedao$ex crime in a prior adversarial
setting, whether as the result of a bengi, tyury trial, or plea agreement,
has received the minimum protectiamsguired by due process. Prison

officials need do no morhan notify such an mate that he has been
classified as a sex offender becaushisfprior conviction for a sex crime.

Neal, 131 F.3d at 831.

Petitioner is like Mr. Martinez, not Mr. Neal, because Petititlasbeen
convicted of a sex offense in the pastvitmiich he did have pcedural due process
protections. Even iNeal aided Petitioner's argument, fadehabeas corpus relief cannot
be premised upon circuit precedent.

F. Ex Post Facto Prohibitions Are Not Applicable

The ex post facto provisions of tl@nstitution “forbid[] the Congress and the
States to enact any law which imposes a puméstt for an act which was not punishable
at the time it was committed; onposes additional punishmemntthat then prescribed.”
Weaver v. Graham, 450 U.S. 24, 28 (1981); U.S.Const., Art. |, 8 9, cl. 3; Art. |, § 10, cl.
1. To be an ex post facto violation, therlar action “must be retrospective, and it must
disadvantage the offender affected bylitl”at 29.

The United States Supreme Court hasgaized that restrictive conditions of

release imposed after sex offenders complete sentences are not intended to be
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punitive, but instead serve important non-fiua goals and, thus, do not violate the Ex
Post Facto Claus&ee Smith v. Doe, 538 U.S. 84, 103-106 (2003). Similarly, because
conditions of release on parole are né¢mued to be punitivehe ex post facto
provisions of the Constituin do not apply, regardles§ whether the additional
conditions were required of Petitionelfte or after higelease on paroléccord, Neal,
131 F.3d at 827 (rejectirex post facto argument).

G. Habeas Corpus Relief Cannot Be Granted for Violations of IDOC Policy
or Idaho Law

Many of Petitioner’'s arguments rest ot Department dforrection policy and
Idaho state law. He argues that parole offscledd no authority to decide to change his
parole conditions, but, rathemy parole condition changskould have come directly
from the ICPP. (Dkt. 49, pp. 2-45pe Méllinger v. Idaho Department of Correction, 757
P.2d 1213 (Idaho Ct. App. 1988Yhese arguments are unhelpful, because federal
habeas corpus relief cannot be granted on the ground that a conviction or sentence
violates the state constitution or state laewisv. Jeffers, 497 U.S. 764, 780 (1990)
(“Federal habeas corpus relief does not lie for errors of statg;|sse.also Peltier v.
Wkight, 15 F.3d 860, 861-62 (9thICiL994) (noting that generally federal habeas corpus

relief is unavailable for alleged errors inarpretation and application of state law).

! In Méellinger, the Court of Appeals determined that, under state law, the Board of Correction had responsibility to
supervise parolees and could recommend conditiong tC#P, but the ICPP must at least “administratively

accept[] and approve” the conditions. #.2d at 1219. In other wordsulsstantive conditions recommended by

the Board cannot be imposed without the Commission’s apprdédaEven if Petitioner’s state law arguments

could be entertained, Petitioner would have to show that the new parole conditions added by parole officers were not
subsequently approved or adopted by the ICPP, which is permittedMietieger.
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5. Conclusion
For all of these reasons, the Court dodes that the Petition for Writ of Habeas
Corpus is subject to deniahd dismissal with prejudice,itiv the exception of Claim 5,
which will be dismissed without prejudice.
ORDER
IT ISORDERED:

1. The Petition for Writ of Habas Corpus (Dkt. 1) BENIED and DISMISSED
with prejudice, with thexception of Claim 5, which is DIMISSED without
prejudice.

2. Petitioner’s “Prayer for Relief and Request for the Court to Enter a Final Order”
(Dkt. 41) is GRANTED only tdhe extent that the Court had issued a final Order
denying and dismissing the Peditifor Writ of Habeas Corpus.

3. The Court does not find its resolutiontbfs habeas matter to be reasonably
debatable, and a certificate of appealability will not isSae28 U.S.C.

§ 2253(c); Rule 11 of the Rules GoveigiBection 2254 Cases. If Petitioner files a
timely notice of appeal, the Clerk of Court shall forward a copy of the notice of
appeal, together with this Order, t@tbnited States Court of Appeals for the
Ninth Circuit. Petitioner may seek a tiecate of appealability from the Ninth

Circuit by filing a regest in that court.
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DATED: March 6, 2015

B Wi

B. L n inmill
Chief Judge
United States District Court
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