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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

NOEL DIAZ, Case No. 1:12-cv-00144-BLW
MEMORANDUM DECISION AND
Plaintiff, ORDER
V.

UNITED STATES OF AMERICA,

Defendant.

INTRODUCTION
Pending before the Court is Noel Diakiotion to Vacate, Set Aside, or Correct
Sentence pursuant to 28 U.S.C. § 2255 (IbktHaving reviewed the record, including
the record in the undeilyg criminal case, the Court will deny the petition.
BACKGROUND
Diaz was indicted on February 9, 2011,@re count of conspiracy to distribute
methamphetamine, in violanof 21 U.S.C. 8841(a)(1), 841(b)(1)(B), and 846; and

one count of distributing methamphetaminevimation of 21 U.S.C. 88 841(a)(1),
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841(b)(1)(C), and 846. (Dkt.)1Diaz entered into a plear@gment with the Government,
in which he agreed to pleagilty to count oneand the Government agreed to dismiss
count two. In that agreemeijaz agreed to waive hippellate and 28 U.S.C. § 2255
rights.Plea Agreemeng&x. A, T VI. On June 15, 2Q, Diaz entered a knowing and
voluntary plea before Magistrate Judge Rdrta Bush. (Dkt. 33 On September 14,
2011, Diaz was sentenced to 108-months imprismipiour years of supervised release,
and a $100 special assessment on Count (Ofké.54.) Count Two was dismissed by the
Government.

Diaz then filed a motion to vacate hisitence under 28 U.S. § 2255 on March
20, 2012.

LEGAL STANDARD

Section 2255 provides four grounds thatify relief for a federal prisoner who
challenges the fact or length of his detemtil) “that the sentence was imposed in
violation of the Constitution or laws of the lted States;” (2) “that the court was without
jurisdiction to impose suckentence;” (3) “that the sentence was in excess of the
maximum authorized by law;” and (4) that entence is otherwise “subject to collateral
attack.” 28 U.S.C. § 2255(a). Bate this seemingly broad lamage, “the range of claims
which may be raised in a 8 2255 motion is narrdvnited States v. Wilcg%40 F.2d
970, 972 (9th Cir.1981).

A response from the government and @nmpt hearing are required “[u]nless the
motion and the files and records of the camectusively show that the prisoner is entitled

to no relief ....“ 28J.S.C. § 2255(b)Jnited States v. Leon®26 F.3d 11111116 (9th



Cir. 2003) (quotation omitted). To obtain andantiary hearing, a defendant “must make
specific factual allegations which, if trueould entitle him to relief on his claim.”
United States v. Kelle®02 F.2d 1391, 1395 (9th Cir990). Conclusory statements,
without more, are insufficient to require a hearidgited States v. Johnsg®38 F.2d
941, 945 (9th Cir. 1993).
ANALYSIS
Diaz moves to vacate his sentence basetivo ineffective-assistance-of-counsel

claims. Diaz alleges that his counsel wasfewtive because: (1) his counsel failed to
argue any mitigating factotbat would have psuaded the court to impose a lesser
sentence; and (2) his counsel failed to infdiim of the Fast Track Program, which
would have allowed him to kaeported sooner rather than serving his entire 108-month
sentence before deportatioDef.’s Mot, Dkt. 1. Even accepting the truth of Diaz’s
factual allegations, no hearing is warrant€de Court will decidehe motion based on
the briefing and the record.
1. Waiver of Appeal Rights

The Government contends that Diaz waivedright to bring the claims alleged in his
§ 2255 Motion. A review of the Plea Agreement and the plea colloquy supports this
contention.

Pursuant to the Plea Agreement, iture for the concessions made by the

Government, Diaz agreed to waive his righappeal or to seek relief under § 2255



except under certain limited circumstant®ea Agreemerf{ VI, Dkt. 5. More
specifically, Diaz agreed to waive his rightfile a 8 2255 motion except for one alleging

ineffective assistance of counsel based saelinformation not know to his at the time

1 . .. .
The full waiver provision provides as follows:

In exchange for this Agreement, aexicept as provided in subparagraph B, the
defendant waives any right to appeal or to collaterally attack the conviction, entry of
judgment, and sentence.

The defendant acknowledges that this wabieall result in the dismissal of any
appeal or collateral attack the defendanghhifile challenging the plea, conviction or
sentence in this case. Further, if the defendaiiates this waiver it will be a breach of
this Agreement and the Government mayhdigw from this Plea Agreement and take
other remedial action.

If the defendant believes the Governmbas not fulfilled its obligations under
this Agreement, the defendant will object at the time of sentencing; further objections are
waived.

Notwithstanding subparagraph A, the defendaiatl sletain the right to file one direct
appeal only if one of the following unual circumstances occur; the defendant
understands that these circumsesoccur rarely and that most cases this Agreement
constitutes a complete waiver of all appellate rights:

1. the sentence imposed by the Dist@ourt exceeds the statutory maximum;
2. the District Court arrived at an advisory Sentencing Guidelines range by
applying an upward departure under Chapter 5K of the Guidelines; or

3. the District Court exercised its diston under 18 U.S.C. § 3553(a) to impose
a sentence that exceeds the advisomtedeing Guidelines range as determined
by the District Court.

Notwithstanding subparagraph A, the defaridmay file one habeas petition (motion
under 28 U.S.C. § 2255) for ineffective assistance of counsel only if: (1) the motion is
based solely on information not known to the defendant at the time the District Court
imposed sentence; and (2) in the exerciseeafonable diligence, the information could
not have been known by the defendant at that time.



sentence was imposed and whichthe exercise of reasoralaliligence, could not have
been known by him at that timiel. at { VI.B at 10.

A defendant may waive his statutory rigb file a § 2255 motion challenging his
sentenceUnited States v. Abar¢c&85 F.2d 1012, 1014 (9@ir.), cert. denied, 508 U.S.
979 (1993). However, the plea agreement mxstessly state that the right to bring a §
2255 motion is waived in ordéor the waiver to be validJnited States v. PruijtB2 F.3d
431 (9th Cir.1994) (finding #t language in plea agreement that “he will not appeal
whatever sentence is imposed by the coud’rait constitute a waiver of the right to
bring a § 2255 motion). Nevertheless, evergoress waiver may not bar an ineffective
assistance of counsel claim challengingkhewing and voluntary nature of the plea
agreement or the voluntariness of the waiver it&#iited States v. Jeronim898 F.3d
1149, 1156 n. 4 (9th Cir.2005ee also Washington v. Lampe&22 F.3d 864, 871 (9th
Cir.2005) (finding waiver of ght to file 8 2254 petition isnenforceable with respect to
an ineffective assistance abunsel claim challenging tiveluntariness of the waiver
itself).

Here, the waiver provision specifically statbat the right to file a § 2255 motion is
waived except for a 8255 motion alleging ineffectivesaistance of counsel based solely
on information not known to his at thiene sentence was imposed. None of the
allegations Diaz advances was unknown taahibe time his sentence was imposed.
Therefore, unless his waiver was unknowing arvoluntary, all of his claims are barred.

Diaz does not claim that the ineffectivesatance of counsel rendered the waiver

provision in his plea agreemamtknowing, involuntary, or inval. Diaz first claims that



his counsel was ineffective based on Begation that counsel failed to raise any
mitigating evidence. Diaz fail® specify what mitigating evidence should have been
presented, and he does not 8@t it was not known to him #te time of his sentencing.
Diaz next claims that counsel was ineffeethecause he failed seek a fast-track
departure. But, as described below, the-figtk option was not available to Diaz, and
this was known to Diaz at the time besaune pleaded guiltp a drug offense.
Regardless, however, Diaz’s ineffective a&sice of counsel claims would fail.
2. Ineffective Assistance of Counsel

A. Legal Standard

To prevail on an ineffectivassistance of counsel claim, a defendant must show
(1) that his representation fell below objeetiv“reasonabl[e] effective service” and (2)
the reasonable probability that the réseas prejudiced by counsel’s actiofdrickland
v. Washington466 U.S. 668, 687-688 (1984). T&&icklandtwo-part test is applicable
to cases where a defendant claims ineffecéigssistance of counduring a guilty plea.
Hill v. Lockhart 474 U.S. 54, 58 (1985). Allegatiotigat are merely conclusory are
insufficient to support alaim for ineffective asistance of counseUnited State v.
Johnson988 F.2d 941, 945 (9th Cil993). The Court may evaluate the elements of
ineffective counsel in either der, and need not show thmith elements are not if there
Is insufficient showing of oneld. at 697.

Generally, there is no rule that defne basis for a finding of ineffective
counsel; rather it is based on case specific circumstaftaskland 466 U.S. at 690.

However, there is a presumption that “couissebnduct falls within a wide range of



reasonable professional assistandd.”To show that counsel did not perform reasonably
effective service, Diaz mushew that counsel made errdh&at no reasonable attorney
would have made underdlsame circumstancekl. In evaluating counsel performance,
the court should analyze performance thraughhe case to determine if the alleged
erroneous conduct “overcomes the prestuom that counsel rendered reasonable
professional assistanc&kimmelman v. Morrisord77 U.S. 365, 386 (1986).

To show prejudice, a defendant must shibat without counses errors, there is a
“reasonable probability” that the rdsaf the case would be differentill v. Lockhart
474 U.S. 52, 58 (1985). A reasonaptebability is “a probability sufficient to
undermine confidenaa the outcome.”Strickland 466 U.S. at 694. The burden to show
prejudice is on the moving partigl. The standard to show prejudice is “highly
demanding.”Kimmelman477 U.S. at 381-82. Even ifdfe were an unreasonable error
by counsel, if it does not affect the outcqriee judgment shouldot be set aside.
Strickland 466 U.S. at 62.

B. Mitigating Factors
Diaz does not specify which mitigating facdhat counsel failed to raise. Without

knowing what those mitigating factors atlee Court cannot say that Diaz suffered
prejudice for counsel’s alleged failure to mmthem. More importantly, a sentencing court
Is required by Sentencing Gulohe section 1.B1.2(b) to factor relevant conduct, as
described in section 1B1.3, into the sentegadetermination. Becae section 1.B1.2(b)
instructs the sentencing judge to apply thediacin section 1B1.3, they are automatically

applicable, and therefore counsel’s alleged faito raise them witthe sentencing judge



Is harmless, and therefore cselis alleged failure to rathe issue did not constitute
ineffective assistance. Theredgeven if Diaz could raise this claim, it would fail.
C. Fast-Track Program

The defendant must meet certain minimrequirements to be eligible for a
downward departure under afarack sentencing programa. at 319-20. First, the
defendant must promptly plegdilty to the charge Second, the defendant must enter a
written plea agreement that contains an eateufactual description of the offense
conduct, an agreememdt to file pretrial motions wer Federal Rule of Criminal
Procedure 12(b)(3), and a waiver of the righappeal or challenge the conviction,
except on the issue of inefftive assistance of counsel.

Here, Diaz, relying specifically oneffast-track program and the Justice
Department's 2012 policy changgpears to argue that lagorney was ineffective for
failing to seek a fast-track departure based merely on the fact he is in this country
illegally without regard to his offense obnviction. Thisargument must fail.

Fast-track sentencing was not availabl®taz at sentencing. First, the fast-track
downward departure is not available in the Destoif Idaho or in any district for the drug
offenses of which Diaz was convicted un@&rU.S.C. 88 841 and 846. Therefore, Diaz
did not suffer prejudice because of thiui@ of his counseio make the motion.

Diaz has failed to me@&tricklands deficient performance prong as well. His trial
counsel's failure to request a fast-track deja cannot be characterized as unreasonable
by prevailing professional stanmdia. As noted above, Diaz wialigible for a fast-track

reduction based on the crime with whichws charged and nwicted. Based on his



obvious ineligibility, this Court cannot hold that any reasbd@dawyer would have made
a request for a fast-track departure at titesecing hearing. BecauBgaz has not shown
unreasonable performance by hi®eney or prejudice this Coumust dismiss this claim.
CERTIFICATE OF APPEALABILITY

A 8§ 2255 movant cannot appeal from thaideor dismissal of his § 2255 motion
unless he has first obtained a certificatembealability. 28 U.S.C. § 2253(c); Fed.
R.App. P. 22(b). A certificate of appealabiligfll issue only when a movant has made “a
substantial showing of the denial of@nstitutional right.” 28 U.S.C. 8§ 2253(c)(2). To
satisfy this standard whenetltourt has dismissed a 8§ 2255 motion (or claims within a §
2255 motion) on procedural grounds, the nmdgvaust show that reasonable jurists would
find debatable (1) whether the court was corieds procedural ruling, and (2) whether
the motion states a valid claim oktkenial of a constitutional rigilack v. McDaniel
529 U.S. 473, 484 (2000). Wh the court has denied a § 2255 motion or claims within
the motion on the merits, the movant musiw that reasonable jurists would find the
court's decision on the merits be debatable or wronigl.; Allen v. Ornoski435 F.3d
946, 951 (9th Cir.2006).

After carefully considering the record athe relevant case law, the Court finds
that reasonable jurists wouhdt find the Court's rulings on 82’s claims to be debatable

or wrong. Accordingly, a certificate of appealability will not issue.



ORDER
IT IS ORDERED tat:

1. DefendanRafeal Diazs Motion b Vacate Set Aside, o Correct &ntence
pursuant t&?8 U.S.C.§ 2255 (Dk. 1) is DENIED; and

2. No certificae of appelkability shdl issue. Daz is advisé that hemay still request
acertificateof appealhility from the NinthCircuit Cout of Appedls, pursuanto
Federal Rut of Appellate Procedre 22(b) ad Local Nnth Circut Rule 22-1To
do so, he rust file a tmely noticeof appeal.

3. If Diaz filesa timely rotice of ageal, and nbuntil sud time, theClerk of Caurt
shall forward a copy & the noticeof appealtogether wih this Ordar, to the Nnth
Circuit Cout of Appeas. The digtict court'sfile in this case is av#able for

review online atwww.id.uscourtgjov

DATED: Octdoer 15, 204

B. Lylan Wirmill
Chief Judge
United State®istrict Caurt




